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Proceedings 

Trial  Examiner  Myers:  Are  you  ready? 
Mr.  Martin:  Yes,  sir. 

Mr.  Van  Dusen:  Yes,  we  are  ready,  Mr.  Ex- 
aminer. 

E.  H.  BALDWIN 

resumed  the  stand  and  testified  as  follows : 

Direct  Examination 
(Continued) 

Q.  (By  Mr.  Van  Dusen)  Mr.  Baldwin,  you 
were  here,  weren't  you,  yesterday  while  Mr.  Owens 
testified?  A.     Yes,  sir. 

Q.  And  did  you  hear  Mr.  Owens  testify  that 
when  the  boat  was  at  Port  Arthur  that  after  the 
hose  was  connected  up  to  the  pump  the  boatswain 
had  started  to  go  forward  for  something,  and  he 
said  that  you  were  calling  to  the  ordinary  seamen 
to  come  and  help  open  some  valves.  What  is  done 
about  opening  the  valves'?  A.     What  is  done? 

Q.    Yes,  sir. 

A.  In  this  particular  instance  he  was  talking 
about,  it  happened  in  Bayonne,  we  were  discharging. 

Q.    You  were  discharging? 

A.  Yes,  sir.  And  when  we  hook  up  our  hose  and 
get  ready  to  do  our  discharging,  opening  those 
valves  comes  directly  under  the  supervision  of  the 
chief  mate  aboard  any  tanker.  To  the  best  of  my 
knowledge,  the  chief  mate  supervises  the   [1192] 
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opening  of  those  valves,  and  the  second  mate  has 

nothing  to  do  with  it. 

Q.     Why  is  that? 

A.  Because  the  chief  mate  is  responsible  for  the 
cargo,  for  loading  it  and  discharging  it,  and  he 
supervises  the  job.  He  shows  the  men  which  valves 
to  open,  and  he  watches  while  they  open  them,  to  be 
sure  they  open  the  right  valve. 

Q.  Now  did  you  hear  Mr.  Owens  testify  that  the 
boatswain  asked  if  he  wanted  him  to  help,  and  he 
said  that  you  remarked:  "We  don't  need  any  of 
those  rank  and  filers.  We  can  get  along  without 
them."  A.     No,  sir,  nothing  like  that. 

Q.     Did  you  make  any  such  statement? 

A.     I  know  nothing  about  it. 

Q.  Now,  Mr.  Baldwin,  do  you  have  anything  at 
all  to  do,  as  second  mate,  with  the  hiring  of  men  for 
the  ship?  A.     No,  sir. 

Q.     Who  does  that?  A.     The  chief  mate. 

Q.    How  is  that  done? 

A.  Well,  whenever  there  are  men  needed  the 
chief  mate  goes  to  the  master  and  tells  him  how 
many  men  he  needs;  and  then  he  is  referred  to  the 
shipping  master  from  the  captain.  The  captain  tells 
him  to  go  see  whoever  he  is  to  get  the  men  from. 

Q.  Who  finally  selects  the  men,  decides  what 
men  are  to  go  [1193]  on  the  ship  ? 

A.  The  chief  mate  notifies  Mr.  Myers  the  men 
who  are  needed  on  the  ships  at  Port  Arthur. 

Q.    Do  they  report  to  the  captain? 
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A.  When  the  men  come  aboard  they  first  report 
to  the  chief  mate. 

Q.     They  first  report  to  the  chief  mate? 

A.    Yes,  sir. 

Q.     And  then  do  they  report  to  the  captain? 

A.  As  a  rule,  they  do.  The  captain  looks  them 
over. 

Q.  When  the  captain  is  not  there,  and  the  chief 
mate  is  not  there,  and  the  second  mate,  they  report 
to  the  mate  on  watch?  A.     Yes,  sir. 

Trial  Examiner  Myers:  And  the  mate  on  watch 
does  what?  A.     Well,  he  accepts  them. 

Q.     If  they  are  acceptable,  is  that  right? 

A.     Yes,  sir,  if  they  are  acceptable. 

Q.  And  then  he  tells  them  either  to  go  to  work 
or  go  to  bed,  or  whatever  he  has  for  them  to  do? 

A.     Yes,  sir. 

Q.    And  they  are  accepted?  A.     Yes,  sir. 

Q.  And  it  doesn't  go  to  the  captain,  if  he  is  not 
around  ? 

A.  No,  if  he  is  not  there,  no,  sir;  the  mate  on 
watch.  [1194] 

Mr.  Williams:  Mr.  Examiner,  I  want  to  note 
an  exception.  The  respondent  objects  and  excepts 
to  the  Board  cross  examining  the  witness  on  direct 
examination.  We  would  like  to  have  the  record  show 
that. 

Trial  Examiner  Myers:  I  just  wanted  to  clear 
this  up  so  I  would  not  have  to  go  back  and  clear  it 
up  later. 
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Mr.  Williams:  We  have  no  objection  to  it  on 
cross  examination,  but  we  do  object  on  direct  ex- 
amination. 

Trial  Examiner  Myers:  That  is  the  only  time, 
as  we  go  along.  He  said  before  it  was  up  to  the  cap- 
tain. I  want  to  be  sure  it  is  all  in  at  one  place  so 
that  when  I  read  the  testimony  I  will  get  it. 

Q.  (By  Mr.  Van  Dusen)  Can  the  captain  re- 
fuse to  take  a  man  sent  up  by  Mr.  Meyer  ? 

A.     Yes,  sir,  he  has  a  right  to  do  that. 

Q.  Now  do  you  have  any  authority,  as  second 
mate,  to  get  rid  of  a  man  or  to  discharge  him? 

A.     No,  sir,  I  haven't  any  such  authority. 

Q.     Who  has  that  authority? 

A.     The  chief  mate  and  the  captain, 

Q.  Can  they  refuse  to  sign  up  any  man  that 
they  desire? 

A.  They  have  the  privilege  to  refuse  to  sign 
them  up. 

Q.     At  the  termination  of  the  articles  ? 

A.     Yes,  sir. 

Q.  During  all  the  period  in  question  did  you 
at  any  time  [1195]  discriminate  against  any  em- 
ployees or  any  seamen  because  of  union  affiliation 
or  activity?  A.     No,  sir,  never. 

Q.  Did  you  discriminate  between  Mr.  Rosen  and 
Mr.  Blasingame?  A.     No,  sir. 

Q.     Did  you  at  any  time?  A.     No,  sir. 

Mr.  Van  Dusen:     That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Baldwin,  do  you  have 
a  radio  in  your  room?  A.     In  my  room? 

Q.     On  the  boat  I  A.     No,  sir. 

Q.     Do  you  customarily  read  the  newspapers? 

A.    At  times,  yes,  I  have  read  newspapers. 

Q.     Do  you  make  it  a  practice  ? 

A.  No,  sir,  I  don't  make  it  a  practice.  Very  sel- 
dom do  I  ever  buy  a  newspaper. 

Q.     Do  you  try  to  keep  up  on  shipping  news? 

A.     No,  sir;  never  was  interested. 

Q.  It  is  not  important  for  a  man  who  aspires 
to  greater  heights  to  read  newspapers  and  shipping- 
news? 

A.     No,  sir,  I  am  never  interested  in  it.  [1196] 

Q.  Would  you  say  mates  are  not  generally  in- 
terested in  shipping  news? 

A.    All  I  can  refer  to  is  myself. 

Q.    And  how  many  years  have  you  been  at  sea? 

A.     Fourteen  years. 

Q.  During  that  time  have  you  formed  an  opin- 
ion about  whether  there  are  mates  that  know  any- 
thing about  shipping  news? 

A.  No,  sir,  I  don't  know  anything  about  the 
other  men. 

Q.    How  long  have  you  been  at  sea  ? 

A.     Fourteen  years. 

Q.     Continuously,  most  of  the  time? 

A.     Continuous  service. 

Q.    Were  you  on  the  sea  in  1935  ? 
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A.     Yes,  sir. 

Q.     1936?  A.    Yes,  sir. 

Q.     1937?  A.     Yes,  sir. 

Q.     And  thus  far  in  1938?  A.     Yes,  sir. 

Q.  While  you  are  on  the  sea  do  you  talk  to 
men  generally  on  your  boat  ? 

A.     I  have  talked  to  them,  yes,  sir.  [1197] 

Q.     Do  you  ride  along  and  talk  to  them  ? 

A.  Not  as  a  habit,  I  don't  go  out  and  talk  to 
them. 

Q.     You  don't? 

A.  I  don't  make  a  habit  of  it,  because  it  is  not 
allowed,  to  go  out  and  mingle  with  the  crew. 

Q.  If  a  strike  were  going  on  would  you  be  apt 
to  hear  about  it? 

A.     Sure  I  would  hear  about  it. 

Q.     You  would  probably  hear  about  it? 

A.     Yes,  probably  I  would. 

Q.  Did  you  testify  yesterday,  Mr.  Baldwin,  that 
you  were  raised  up  from  the  ranks  ? 

A.    Yes,  sir. 

Q.    What  does  that  mean? 

A.     Came  up  from  an  ordinary  seaman. 

Q.  Then  you  understand  the  problems  of  the 
ordinary  seamen?  A.     Yes,  sir. 

Q.     You  do? 

A.     I  was  an  ordinary  seaman  myself. 

Q.     You  sympathized  with  him  ? 

A.     Sympathized  with  the  ordinary  seamen? 

Q.    Yes.  A.    At  present? 
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Q.    Yes. 

A.     I  don't  sympathize  with  anybody. 

Q.     You  don't  sympathize  with  anybody?  [1198] 

A.     No,  sir. 

Q.     Just  a  hard,  crusty  mate  ? 

A.  I  just  sympathize  with  myself.  That  is  all  I 
do,  for  myself. 

Q.    Aren't  you  in  charge  of  the  men  on  the  boat? 

A.     No,  sir,  I  am  not  in  charge  of  them. 

Q.     When  the  mate  is  off  aren't  you  in  charge? 

A.  I  am  in  charge  whenever  it  is  left  up  to  me  to 
be  in  charge. 

Q.  If  the  mate  gives  you  a  job  to  do  are  you  in 
charge  of  the  men  doing  that  job? 

A.  If  he  gives  me  a  bunch  of  men  to  go  out  and 
do  a  job,  I  am  in  charge. 

Q.  Don't  you  have  any  sympathy  for  those  men 
when  they  are  working  for  you?  A.     No,  sir. 

Q.     None  at  all? 

A.     No,  sir.  There  is  no  reason  for  it. 

Q.     No  reason  to  have  sympathy? 

A.  No,  sir.  Each  man  does  his  work  he  is  doing 
the  same  as  I  do  mine. 

Q.  Do  you  have  some  human  sympathy  for 
them? 

A.     A  certain  amount  of  human  sympathy. 

Q.  Are  you  friendly  towards  the  men  on  your 
boat? 

A.    Yes,  sir,  everybody.  [1199] 

Q.     Friendly  toward  the  ordinary  seamen? 
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A.     Yes,  sir,  everybody. 

Q.     And  toward  the  A.B.'s? 

A.     Yes,  sir,  toward  everybody. 

Q.  And  you  are  friendly  with  them  when  they 
are  working  for  you  1  A.     Sure. 

Q.     Do  you  chat  with  them? 

A.  I  say  a  few  words  to  them  at  various  times 
when  necessary. 

Q.     Try  to  be  democratic? 

A.  No,  sir;  say  a  few  words;  ask  them  a  ques- 
tion. 

Q.     Do  you  ever  advise  the  men? 

A.     No,  sir. 

Q.     Never  advise  the  men? 

A.     Never  advise  the  men. 

Q.  I  thought  you  said  yesterday  you  used  to 
tell  Blasingame  all  about  your  life,  how  successful 
you  were,  and  make  suggestions  to  him.  Isn't  that 
advice  ? 

A.  I  talked  to  Blasingame.  He  asked  me  ques- 
tions, and  I  asked  him  questions.  He  would  ask  me 
questions  with  regard  to  the  work  I  had  done,  where 
I  had  come  from,  and  ships  I  had  been  on,  and  how 
long  I  had  been  going  to  sea,  and  all  that. 

Q.    What  else?  [1200] 

A.     That  is  all,  to  my  knowledge. 

Q.  How  long  were  you  on  the  12  to  4  watch? 
How  many  days  or  months? 

A.  Well,  the  length  of  time,  I  would  say, 
roughly,  about  two  months. 
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Q.  That  is  all  you  talked  about,  four  hours 
every  night  for  two  months  1 

A.  We  didn't  talk  continuously;  just  a  word 
now  and  then. 

Q.     You  didn't  talk  any  more  than  that? 

A.     Because  the  master  doesn't  permit  it. 

Q.  In  general,  would  you  say  that  you  do  not 
talk  with  the  men  on  the  boat  right  along  ? 

A.     I  say  a  few  words  maybe. 

Q.     Do  you  listen  to  what  they  say? 

A.  Sure,  if  they  say  anything  I  listen  to  it,  yes, 
sir. 

Q.  You  don't  close  your  ears  to  what  is  hap- 
pening? A.     No,  sir. 

Q.     Now  was  there  a  strike  in  1936? 

A.     To  the  best  of  my  knowledge  there  was. 

Q.     Did  you  know  it  at  that  time  ? 

A.    Yes,  sir. 

Q.    Who  was  striking? 

A.     To  the  best  of  my  knowledge,  it  was  sailors. 

Q.     The  sailors  were  striking? 

A.    Yes,  sir.  [1201] 

Q.    All  sailors  striking? 

A.  I  can't  say  about  that.  All  I  know,  there  was 
a  strike. 

Trial  Examiner  Myers:  Tell  what  you  know 
about  the  strike,  in  your  own  words. 

A.  The  only  thing  I  know,  there  was  a  strike 
going  on  among  the  sailors. 

Q.  Were  you  on  a  boat  where  they  had  a  strike 
of  the  sailors? 
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A.     Yes,  sir,  I  was  on  a  ship. 

Q.     Tell  us  about  that,  what  happened. 

A.  What  I  know  about  it,  I  know  they  were  on 
a  strike,  and  that  is  all. 

Q.  Who  was  on  strike,  able-bodied  seamen,  en- 
gineers ? 

A.     As  far  as  I  know,  it  was  the  seamen. 

Q.     (By  Mr.  Martin)     Just  the  A.B. 's  ? 

A.  No,  sir,  the  A.B.'s,  ordinary  seamen,  quarter- 
masters; only  the  men  that  sail  in  the  deck  depart- 
ment, to  the  best  of  my  knowledge. 

Q.     Was  your  boat  on  strike  ? 

A.  Yes,  there  were  men  left  my  ship  on  account 
of  the  strike. 

Q.     Were  you  working? 

A.     Yes,  sir,  I  was  working. 

Q.  Did  you  have  a  full  crew  during  the  strike 
on  your  boat  f  A.     Yes,  sir.  [1202] 

Q.     All  the  time  during  the  strike? 

A.    Yes,  sir. 

Q.  When  the  strike  started  did  any  of  the  men 
get  off  your  boat? 

A.    Yes,  sir,  there  were  some  of  them  got  off. 

Q.     How  many? 

A.  I  couldn't  dare  say  how  many  got  off,  but  I 
know  there  were  some  left. 

Q.     Did  you  fill  the  vacancies  ? 

A.    Yes,  sir,  they  were  refilled. 

Q.  Did  you  talk  with  any  of  the  new  men  that 
came  on?  A.    No,  sir. 
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Q.     You  didn't  talk  with  the  new  men? 

A.  No,  sir.  As  a  rule,  I  don't  say  anything  to 
them  when  they  first  come  aboard  the  ship. 

Q.  Did  you  have  any  discussions  with  the  other 
officers  of  the  boat  about  the  new  men? 

A.     No,  sir. 

Q.    What  the  new  men  were  filling  the  positions  ? 

A.     No,  sir,  I  had  no  discussions. 

Q.     Do  you  remember  how  long  the  strike  lasted? 

A.     No,  sir,  I  don't  remember. 

Q.     Did  you  know  at  the  time? 

A.  No,  sir,  I  don't  remember  the  time  when  it 
was  in  there,  when  it  began.  [1203] 

Q.     You  don't  know?  A.     No,  sir. 

Q.  Did  you  ever  see  any  pickets  on  the  land  or 
on  the  shore? 

A.     I  saw  pickets,  yes,  sir. 

Q.  Did  you  have  any  discussions  with  any  offi- 
cers of  the  Marine  Department  of  The  Texas  Com- 
pany during  the  strike  ?  A.     No,  sir. 

Q.     Never  talked  with  a  one  of  them? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 
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No,  sir. 

You  never  talked  with  Mr.  Meyer? 

No,  sir. 

Never  talked  with  Mr.  Hand? 

I  talked  with  Mr.  Hand. 

You  did  have  a  discussion  ? 

No,  sir.  I  talked  to  him. 

Did  you  ever  talk  with  Mr.  Meyer? 

No,  sir. 
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Q.     During  the  strike?  A.     No,  sir. 

Q.     Of  several  months? 

A.     I  never  talked  to  him. 

Q.     Did  you  ever  talk  with  any  of  the  other  of- 
ficials during  the  strike?  A.     No,  sir. 

Q.     You  never  talked  with  the  shipping  master 
at  Galveston?  [1204]  A.     No,  sir. 

Q.     Philadelphia?  A.     No,  sir. 

Q.     Or  New  York?  A.     No,  sir. 

Q.     How  about  Captain  Rosen? 

A.     No,  not  during  the  strike. 

Trial  Examiner  Myers:     Did  you  ever  go  ashore 
during  the  strike  ? 

A.     Yes,  sir.  I  went  ashore  in  Port  Arthur. 

[1205] 

Q.     And  passed  through  the  picket  line? 

A.     Yes,  sir,  I  drove  through. 

Q.     (By  Mr.  Martin)     Tell  us  what  you  talked 
to  Captain  Hand  about? 

A.     It  was  on  company  business.  I  do  that  every 
trip,  reporting  different  things. 

Q.     Did  the  company  business  know  there  was  a 
strike  in  existence  at  that  time? 

A.     I  don't  know,  sir,  whether  they  did  or  not. 

Q.    Well,  you  passed  through  the  picket  lines. 
Did  any  of  the  pickets  talk  with  you? 

A.     No,  sir.  I  was  in  my  car. 

Q.     In  your  car?  A.     Yes,  sir. 

Q.     Anybody  with  you  when  you  passed  through 
the  picket  line  ?  A.     Yes,  sir,  my  wife. 
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Q.    Anybody  else? 

A.     No,  sir,  nobody  else. 

Q.  Why  didn't  you  walk  through  the  picket 
line? 

A.     Because  I  have  got  my  own  car  to  ride  in. 

Q.  Does  your  car  meet  you  at  every  port  the 
ship  stops  at  where  there  are  pickets  ? 

A.     No,  sir,  only  at  Port  Arthur. 

Q.     How  about  pickets  in  New  Orleans? 

A.     I  was  not  in  New  Orleans.  [1206] 

Q.  How  about  the  pickets  in  Philadelphia  or 
Claymont?  A.     I  was  not  in  Claymont. 

Q.  How  about  the  pickets  anywhere  except  Port 
Arthur  ? 

A.  I  was  not  ashore  any  place  except  Port 
Arthur. 

Q.     During  the  whole  trip?  A.     No,  sir. 

Q.  Where  did  the  ship  go  when  it  left  Port 
Arthur  ? 

A.  We  only  have  four  places.  One  is  to  New 
York,  Baltimore,  and  up  the  Hudson  River,  and 
to  Providence,  Rhode  Island. 

Q.    How  about  those  places? 

A.  I  never  went  ashore  there.  I  had  no  reason 
for  going  ashore. 

Q.     Do  you  remember  that  clearly? 

A.     I  remember  that  clearly. 

Q.  Was  the  strike  any  bother  to  The  Texas  Com- 
pany? Did  The  Texas  Company  know  the  strike 
was  on  at  all? 


1012  The  Texas  Company  vs. 

(Testimony  of  E.  H.  Baldwin.) 

A.     I  don't  know,  sir.  I  guess  they  did. 

Q.     Did  you? 

A.     I  knew  the  strike  was  on,  yes,  sir. 

Q.     Were  you  mate  at  that  time  ? 

A.     I  was  second  mate  at  that  time. 

Q.     Is  that  a  responsible  position  on  the  boat? 

A.     To  a  certain  extent,  yes,  sir. 

Q.  Are  you  expected  to  keep  informed  of  ac- 
tivities of  seamen?  [1207] 

A.  No,  sir,  I  am  not  informed  of  activities  of 
seamen. 

Q.     You  are  not?  A.     No,  sir. 

Q.  If  the  Captain  and  mate  are  off  the  boat 
are  you  responsible  for  the  ship? 

A.     Yes,  sir,  I  am. 

Q.  Are  you  responsible  officer  of  the  ship  at  all 
times?  A.     No,  sir,  not  at  all  times. 

Q.     Just  when  you  are  in  charge? 

A.     Yes,  sir,  when  I  am  in  charge. 

Q.  Do  you  keep  informed  when  you  are  in 
charge  of  the  ship? 

A.  Yes,  sir.  Whenever  the  master  goes  off  the 
boat  and  when  the  chief  mate  is  not  there,  it  is  my 
duty. 

Q.  When  you  are  in  charge  of  the  ship  do  you 
keep  informed  on  ship  news  and  where  other  ships 
are,  and  where  their  captains  and  mates  are,  and 
where  their  seamen  are?  A.     No,  sir. 

Q.     You  don't  ever  keep  track  of  those  things? 

A.     No,  sir. 
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Q.  Even  though  yon  are  responsible  officer  of 
the  ship'?  A.     No,  sir. 

Q.  Did  you  say  yesterday  that  you  didn't  know 
what  rank  and  file  means? 

A.     No,  sir,  I  don't  know. 

Q.  During  1936  while  the  strike  was  on  did  you 
know  what  [1208]  rank  and  file  meant? 

A.     No,  sir. 

Q.  Do  you  believe  you  could  find  another  sea- 
man on  the  Atlantic  or  Pacific  coast  who  does  not 
know  what  rank  and  file  means? 

A.     I  don't  know. 

Q.  Would  you  rank  yourself  among  the  more 
ignorant  seamen  on  the  waters? 

A.  No,  sir.  I  was  not  interested  in  the  union, 
in  the  strike. 

Q.  Whether  you  were  interested  or  not  would 
it  be  possible  for  you  to  rank  yourself  as  one  of 
the  more  ignorant  sailors  on  the  sea? 

A.  No,  sir,  I  would  not  rank  myself  as  an  ig- 
norant man. 

Q.  Do  you  think  you  could  find  any  other  sailor 
of  ordinary  intelligence  who  doesn't  know  what 
rank  and  file  means? 

A.     I  don't  know. 

Q.     You  have  no  opinion  on  that? 

A.     No  opinion  whatsoever. 

Q.     Are  you  a  member  of  a  imion? 

A.     No,  sir. 

Q.    Have  you  ever  been  a  member  of  a  union? 
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A.     No,  sir. 

Q.     Why  not?  A.     I  had  no  desire.  [1209] 

Q.     No  desire? 

A.     When  I  was  a  man  coming  up  in  the  fore- 
castle there  was  no  union. 

Q.     How  about  the  I.  S.  U.1 

A.     No,  sir;  I  was  not  in  the  forecastle  then. 

Q.     When  did  the  I.  S.  U.  come  into  existence? 

A.     Whenever  I  first  heard  about  it 

Trial  Examiner  Myers :     When  did  you  first  hear 
of  the  I.   S.  IT.? 

A.     Three  or  four  years  ago,  and  that  was  hear- 
say. 

Q.     Was  that  after  you  became  a  mate  you  heard 
of  the  I.  S.  U.I 

A.     Yes,  sir;  heard  men  talking  about  it;  just 
overheard  their  conversations. 

Q.     (By  Mr.  Martin)     Overheard  conversations? 

A.     Among  the  sailors,  yes,  sir. 

Q.     Did  you  ever  hear  about  the  N.  M.  U.  among 
the  sailors?  A.     Yes,  sir. 

Trial  Examiner  Myers:     Did  you  ever  hear   of 
the  M.  M.  P.?  A.     No,  sir. 

Q.    Never  heard  of  the  outfit  called  the  M.  M.  P.  ? 

A.     No,  sir. 

Q.     That  is  your  captain's 

A.     Yes,  sir,  Mates  and  Master's  Department. 

Q.     (By  Mr.  Martin)     How  come  you  are  not 
a  member  of  that?  A.     I  have  no  desire. 

[1210] 
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Q.     Why  didn't  you  have  any  desire  to? 

A.  I  just  had  no  desire.  I  never  had  any  desire 
to  belong  to  the  union. 

Q.  What  do  you  think  of  the  Master,  Mates  and 
Pilots? 

A.     I  don't  know  anything  about  them. 

Q.     What  do  you  think  of  the  M.  E.  D.? 

A.     I  don't  know  anything  about  it. 

Q.     What  do  you  think  of  the  N.  M.  U.I 

A.     I  don't  know  anything  about  it. 

Q.     Did  you  ever  hear  of  it? 

A.     I  have  heard  of  it. 

Q.     Never  did?  A.    I  heard  of  it. 

Q.     Do  you  know  any  members  of  the  N.  M.  U.  ? 

A.     No,  sir. 

Q.  I  thought  you  said  yesterday  you  learned 
in  New  York  that  Rosen  was  a  member  of  the 
N.  M.  IT.?  A.     No,  sir,  I  didn't  know  it. 

Q.     Didn't   you   say  that   yesterday? 

A.     No,  sir. 

Q.  Do  you  know  now  he  is  a  member  of  the 
N.  M.  U.  ?  A.    It  was  never  proven  to  me. 

Trial  Examiner  Myers:  Nobody  ever  told  you 
that  he  was  a  member  of  the  N.  M.  U.  ? 

A.     No,  sir.  [1211] 

Q.     No  one  ever  did?  A.     No,  sir. 

Q.  (By  Mr.  Martin)  Mr.  Baldwin,  what  is  a 
radical?  A.     A  radical? 

Q.     Yes.        A.     I  don't  know.  I  couldn't  answer. 

Q.     You  don't  know  what  a  radical  is? 
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A.     No,  sir. 

Q.  Could  you  unburden  yourself  to  voice  an 
opinion  ? 

A.     I  didn't  form  any  opinion. 

Q.     What  is  a  politician?  A.     A  politician? 

Q.     Yes.  A.     I  couldn't  answer  that. 

Q.     You  don't  know  that  either? 

A.     I  couldn't  give  you  the  correct  answer  for  it. 

Q.     What  is  a  locomotive?        A.     A  locomotive? 

Q.     Yes.   Are  you  trying  to  answer? 

A.  A  locomotive  is  a  train;  to  the  best  of  my 
knowledge,  an  engine  run  by  steam. 

Q.     A  train?  A.     An  engine  run  by  steam. 

Q.     Mr.  Baldwin,  what  is  a  union? 

A.  To  the  best  of  my  knowledge  it  is  a  bunch 
of  men  formed  into  one  group.  [1212] 

Q.     For  what  purpose? 

A.     To  organize,  form  in  one  group. 

Q.     For  what  purpose? 

A.  For  getting  better  conditions,  and  where  they 
can  all  stick  together. 

Q.     Is  that  a  good  idea?  A.     What  is  that? 

Q.     To  get  better  conditions  ?  A.     It  may  be. 

Q.     Do  you  approve  of  it?  A.     A  union? 

Q.    Yes.  A.     I  approve. 

Q.    Wny  don't  you  join? 

A.     I  have  never  joined  it. 

Q.     But  you  approve  of  it  for  everybody  else  ? 

A.     I  have  no  desire  to  join  a  union. 
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Q.  Do  you  approve  of  a  union  for  everybody 
else  but  yourself? 

A.     It  is  immaterial  to  me. 

Q.     It  is  immaterial  to  you?  A.     Yes,  sir. 

Q.  For  what  percentage  of  men,  other  than  your- 
self, do  you  approve  of  a  union?  You  said  you  ap- 
prove of  it. 

A.  Sure,  if  they  want  to  belong  to  a  union,  that 
is  their  [1213]  privilege.   I  have  nothing  against  it. 

Q.  Mr.  Baldwin,  did  you  ever  hear  of  a  salon 
mess?  A.     Salon  mess? 

Q.     The  salon  mess  room? 

A.     Yes,  we  have   a   salon  mess   room. 

Q.     Tell  us  what  happens  in  there. 

A.     That  is  where  the  officers  chat. 

Q.     Who  eats  there? 

A.  The  captain  and  the  three  mates,  and  the 
chief  engineer  and  his  three  assistants,  and  the 
radio  operator. 

Q.     Did  you  ever  hear  of  a  P.  O.  mess? 

A.     We  have  a  P.  O.  mess  aboard. 

Q.     What  does  that  mean  ? 

A.     Petty  officers'  mess. 

Q.     What  happens  in  that  place? 

A.     He  waits  on  the  table. 

Q.     Who  waits  on  the  table? 

A.     Serves  meals  at  the  petty  officers'  mess. 

Q.     What  happens   in   that  place? 

A.  That  is  where  all  men  eat,  the  crew,  sailors, 
firemen  and  petty  officers. 
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Trial  Examiner  Myers:     Petty  officers? 

A.  Yes,  sir,  petty  officers  too,  on  this  particular 
ship. 

Q.     (By  Mr.  Martin)     Is  that  on  your  boat  ? 

A.     Yes,  sir.  [1214] 

Q.     Is  that  true  on  all  company  boats'? 

A.     They  don't  all  eat  in  one  mess  room. 

Q.     On  Texas  Company  boats  ? 

A.  They  don't  all  eat  in  one  mess  room  except 
on  this  ship. 

Q.  On  some  of  the  boats  there  are  three  mess 
rooms?  A.    Yes,  sir. 

Q.     Who  eats  in  them? 

A.  They  have  the  salon  mess  for  the  officers,  and 
the  petty  officers  mess  for  the  petty  officers,  and  a 
mess  for  the  crew,  the  sailors,  firemen  and  wipers. 

Q.    Who  eats  in  the  petty  officers'  mess? 

A.  Water  tenders,  pumpmen,  quartermasters 
and  the  boatswain. 

Q.     Who  eats  in  the  crew's  mess  room? 

A.     The  sailors,  the  firemen  and  the  wipers. 

Q.  What  you  said  about  these  three  mess  rooms 
applies,  does  it,  to  all  Texas  Company  boats? 

A.  Yes,  sir,  the  majority  of  them  have  got  three 
mess  rooms,  yes,  sir.  [1215] 

Q.  Mr.  Baldwin,  when  the  boat  or  any  boat  gen- 
erally of  The  Texas  Company  gets  to  Port  Arthur 
are  the  men  excused  as  soon  as  the  boat  docks? 

A.  No,  sir,  they  are  paid  off  some  time  during 
the  day. 
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Q.  A  fellow  who  works  on  the,  say,  8 :00  to  12 :00 
shift;  take  an  ordinary  seaman  who  works  the 
8:00  to  12:00  shift;  is  he  through  at  12:00  o'clock? 

A.  On  the  8:00  to  12:00  watch?  He  is  through 
at  12:00  o'clock. 

Q.     Can  he  leave  the  boat? 

A.  At  sea  he  is  finished,  but  in  port  he  has  to 
work  until  5:00  o'clock  in  the  afternoon,  provided 
he  is  not  given  time  off,  but  his  day  ends  at  5:00 
o'clock  in  the  afternoon  on  the  day  of  arrival  in 
port. 

Q.  Is  that  true  of  other  members  of  the  deck 
force  ? 

A.     They  are  all  finished  at  5:00  o'clock. 

Q.     The  boatswain?  A.     The  boatswain. 

Q.     The  quartermaster? 

A.  The  quartermasters,  they  stand  regular 
watches.  There  are  three  men  and  there  is  one  man 
on  each  watch. 

Q.     How  about  the  mates? 

A.  The  mates?  What  do  you  mean?  Nov/?  In 
Port  Arthur  here? 

Q.    Yes. 

A.  Well,  the  mates  are  finished  at  4:00  o'clock  in 
the  [1216]  afternoon  at  the  present  time.  We  have 
a  relief  mate. 

Q.  Did  you  testify  yesterday,  Mr.  Baldwin,  that 
no  complaints  were  ever  made  to  Captain  Peterson 
and  Chief  Mate  Rosen  regarding  overtime  while 
you  were  on  the  "California"? 
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A.     While  I  was  mate  or  second  mate? 

Q.     While  you  were  second  mate. 

A.  While  I  was  second  mate?  If  there  were  I 
don't  recall,  except  one  instance  and  that  was  up 
in  the  shipyard  that  time. 

Q.  If  any  complaints  had  been  made  to  them, 
would  you  know? 

A.  Not  necessarily.  Unless  I  was  told  by  the 
master  or  the  mate,  I  would  never  know  anything 
about  it. 

Q.  Mr.  Baldwin,  will  you  tell  us  a  little  bit  about 
how  work  on  a  boat  is  done.  Do  I  understand  that 
there  are  shifts  ? 

A.    Yes,  sir,  there  are  three  watches. 

Q.     Three  watches?  A.    Yes,  sir. 

Q.  Now  what  do  the  various  watches  do  during 
the  periods  of  the  day? 

A.  All  right.  Beginning  at  8:00  o'clock  in  the 
morning — Do  you  want  to  know  how  many  turn  to 
at  8:00  o'clock  and  what  they  do? 

Q.     Yes,  sir. 

A.  There  are  three  men  on  the  8:00  to  12:00 
watch.  [1217] 

Q.    Who  are  they? 

A.  There  are  two  A.  B.'s  and  one  ordinary  sea- 
man. 

Q.    Yes. 

A.  And  there  are  two  maintenance  men  and  the 
boatswain. 

Q.    What  is  the  job  of  the  maintenance  men? 
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A.  They  are  ordinary  seamen,  but  they  are 
signed  on  as  maintenance  men. 

Q.     Are  you  talking  about  the  " California"? 

A.     Talking  about  the  "California",  yes,  sir. 

Q.    Well,  what  does  a  maintenance  man  get  paid  ? 

A.  They  get  $65.00,  to  the  best  of  my  knowledge ; 
to  the  best  of  my  recollection. 

Q.    What  does  that  mean? 

A.     $65.00  a  month. 

Q.  Well,  what  does  an  ordinary  seamen  get 
paid  ? 

A.  To  the  best  of  my  recollection,  it  is  $65.00  a 
month. 

Q.     $65.00  a  month?  A.    Yes,  sir. 

Q.     What  does  an  A.  B.  get  paid?        A.     $85.00. 

Q.     What  does  a  boatswain  get  paid? 

A.     The  boatswain?   He  gets  $100.00. 

Q.     What  does  a  quartermaster  get  paid? 

A.     $87.50. 

Q.     What  does  a  third  mate  get  paid?  [1218] 

A.     $185.00. 

Trial  Examiner  Myers:     A  month? 

A.     $185.00  a  month,  yes,  sir. 

Q.  (By  Mr.  Martin)  What  does  the  second 
mate  get  paid?  A.    $210.00. 

Q.    What  does  a  first  mate  get  paid? 

A.    $240.00. 

Q.     What  does  the  captain  get  paid? 

A.     I  can't  answer  that.    I  don't  know,  sir. 

Q.     You  say  on  this  8:00  to  12:00  watch  there 
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are  two  A.  B.'s,  an  ordinary  seaman  and  two  main- 
tenance men? 

A.  The  maintenance  men  are  not  on  watch.  They 
work  eight  hours  per  day,  but  they  all  turn  to  at 
8:00  o'clock  in  the  morning. 

Q.  Now  then  what  sort  of  thing  would  those 
men  be  put  to  doing  between  8:00  and  12:00  o'clock 
in  the  morning'? 

A.  Various  jobs.  Maybe  chipping  paint,  chip- 
ping rust,  washing  paint,  scrubbing  decks,  splicing. 

Q.     Do  they  usually  finish  the  job  they  start? 

A.  No,  sir,  they  never  finish.  A  lot  of  times 
the  job  is  not  finished  by  12:00  o'clock.  It  may  be 
too  big  a  job  and  they  are  not  finished  by  12:00 
o  'clock. 

Q.     Just  don't  have  time  to  finish? 

A.     That  is  it.    They  don't  have  time  to  finish. 

Q.     Then  who  finishes  it?  [1219] 

A.  Well,  as  a  rule,  if  you  want  to  ask  a  man 
to  finish  up  his  own  job,  if  it  is  a  small  job,  you  ask 
the  man  to  come  back  for  thirty  minutes  or  an 
hour.  That  is  the  practice  that  is  done.  I  have 
asked  a  man  to  do  that. 

Q.     Customarily  who  carries  on? 

A.  He  comes  back  and  finishes  the  job  if  it  is 
a  half  hour  or  an  hour. 

Q.  That  is  if  the  8:00  to  12:00  watch  doesn't  get 
finished  they  come  back  for  an  hour  or  half  an 
hour  to  finish?  A.     If  I  ask  the  man  to. 

Q.     I  am  talking  about  generally. 
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A.     Oh,  it  is  done  a  number  of  times. 

Q.  But  generally  do  the  men  quit  at  12:00  and 
a  new  shift  come  on? 

A.     A  new  shift  comes  on  at  12 :00. 

Q.     What  do  they  do? 

A.  The  same  kind  of  work,  chipping  and  wash- 
ing paint. 

Q.     Carry  on?  A.     Carry  on,  yes,  sir. 

Q.  Then  you  say  once  in  a  while  a  man  would  be 
asked  to  finish  the  job  he  was  on? 

A.  Yes,  sir.  He  would  be  asked  to  finish  a  small 
job  if  it  is  only  going  to  take  a  few  minutes  or  a 
half  hour  or  an  hour.  [1220] 

Q.     Does  he  get  overtime  for  that? 

A.  No,  sir.  I  give  him  time  off  if  he  asks  for 
that.  If  he  wanted  overtime  I  would  give  it  to  him 
if  he  asked  for  it. 

Q.  If  a  man  were  doing  a  poor  job  on  a  certain 
piece  of  work  that  was  not  completed  by  12:00 
o'clock,  would  you  be  apt  to  call  him  back  to  finish 
it.  A.     Sure,  I  would  be  apt  to  call  him  back. 

Q.  You  would  like  to  have  him  complete  the  job 
and  do  a  thoroughly  poor  job? 

A.     To  do  the  best  he  could. 

Mr.  Martin:  What  was  the  answer  to  that  last 
question  ? 

The  Witness:     What  was  the  question? 

Mr.  Martin:     Mr.  Reporter,  please. 

(The  last  question  and  answer  were  read.) 

Q.     (By  Mr.   Martin)     Now   if  he   were   doing 
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what  you  considered  a  poor  job  when  he  quit  at 
12:00  o'clock  would  you  ask  him  to  go  back  and 
finish  the  job? 

A.  Yes,  sir,  I  would  ask  him  to  come  back  and 
complete  his  job. 

Q.  And  you  wTould  call  this  same  man  back  to 
finish  a  job  even  though  it  is  a  poor  job,  would  you? 

A.  Yes,  sir,  I  would  call  him  back  to  finish  his 
job. 

Q.  Even  though  at  some  future  time  you  would 
have  to  give  him  time  off  for  that  ? 

A.     If  I  call  him  back.  [1221] 

Q.  And  do  you  make  it  a  practice  on  the  boat  of 
calling  men  back  to  finish  a  particular  job  and  then 
giving  the  man  time  off  later  even  though  there  are 
several  other  men  available  to  finish  the  job  so  that 
you  won't  have  to  give  the  man  time  off  later? 

A.  I  don't  make  it  a  practice.  I  have  done  it  two 
or  three  times  to  the  best  of  my  knowledge.  [1222] 

Q.     How  many  years  have  you  been  a  mate? 

A.     Ten  years. 

Q.  And  you  have  done  that  two  or  three  times 
in  ten  years  ? 

A.     Two  or  three  times,  yes,  sir. 

Q.     Why  only  two  or  three  times  in  ten  years? 

A.  That  is  the  best  of  my  recollection,  two  or 
three  times. 

Q.  Well,  if  it  were  a  regular  thing  you  would  do 
it  more  often,  wouldn't  you? 

A.  Yes,  but  the  man,  he  doesn't  have  to  come 
back.    He  would  have  the  right  to  refuse  to  come 
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back.    If   I   asked   him   to   come   back   for   thirty 
minutes,  if  he  said  he  didn't  want  to  come  back, 
that  would  be  all  right. 

Q.     I  didn't  ask  you  what  he  said.    I  asked  you 
how  many  times  have  you  done  that? 

A.     Two  or  three  times. 

Q.     Two  times  in  ten  years  1 

A.     Two  or  three  times. 

Q.    And  Mr.  Rosen's  case  was  one  of  those? 

A.     Yes,  sir. 

Q.    Rather  exceptional,  isn't  it? 

A.     Not  exceptional. 

Q.  Merely  three  times  in  ten  years,  but  no  ex- 
ception ? 

A.     That  is  it;  three  times  in  ten  years. 

Trial  Examiner  Myers:  Would  you  ask  the 
men  directly  or  would  you  ask  the  boatswain? 

[1223] 

A.     I  would  ask  him  directly  myself. 

Trial  Examiner  Myers :     You  would  ? 

A.     Yes,  sir. 

Q.  (By  Mr.  Martin)  Mr.  Baldwin,  didn't  I 
understand  you  to  say  yesterday  that  you  take  as 
a  matter  of  course  anybody  that  Mr.  Hand  or  Mr. 
Meyers  sends  aboard  the  boat? 

A.  Yes,  sir,  we  have  never  refused  a  man  yet 
that  they  would  send  aboard  the  ship. 

Q.  Mr.  Baldwin,  what  paper  work  do  you  do  on 
board?  A.     What  paper  work  do  I  do? 

Q.    Yes. 
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A.     Well,  I  sign  the  crew  on  as  a  rule. 

Q.     What  does  that  mean? 

A.     That  is  signing  each  and  every  man  on  the 
schipping  articles. 

Q.     Is  the  captain  there? 

A.     Sometimes  he  is  there  and  sometimes  he  is 
not  there. 

Q.  That  means  you  sit  at  a  desk  and  those  men 
file  by  and  sign  their  names  ? 

A.  That  is  right,  sir.  They  file  by  and  sign  their 
names. 

Q.    Anything  else  at  that  time  1 

A.     No,  sir,  nothing  else  at  that  time. 

Q.    And  then  what  other  paper  work? 

A.     Then  I  have  the  deck  abstract. 

Q.     What  does  that  mean?  [1224] 

A.  That  is  the  activities  of  the  ship;  the  cargo 
she  has  on  board,  the  kind  of  cargo,  the  time  we  ar- 
rive at  the  dock  and  the  time  we  leave  and  the  num- 
ber of  tugs  we  have  used  coming  in  and  going  out 
of  port,  the  weather  reports  from  one  passage  to 
another.  There  is  each  officer's  name,  his  license 
and  his  service  and  the  draft  of  the  ship  and  the 
distance  covered  from  one  port  to  another. 

Q.    Anything  else? 

A.  And  I  have  the  crew  list  which  I  make  up  as 
second  mate. 

Q.    What  is  that? 

A.  That  has  the  name  of  each  man  we  have  on 
board,  his  age,  his  rating,  whether  he  is  married  or 
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single,  whether  he  is  an  American  citizen  or  not  a 

citizen  and  his  nearest  of  relatives. 

Q.    Anything  else? 

A.  That  is  all  on  the  crew  list  and  it  shows  you 
the  new  men  that  we  ship,  the  men  who  were  pro- 
moted, and  the  men  who  were  discharged  on  the 
back  of  the  crew  list. 

Q.     Do  you  make  out  any  other  papers  ? 

A.     No,  sir,  that  is  all  that  I  make  out. 

Trial  Examiner  Myers:  You  told  us  yesterday 
you  made  out  some  other  papers. 

A.     No,  that  is  all. 

Trial  Examiner  Myers:  The  papers  that  you 
send  to  the  New  York  office?  [1225] 

A.  That  is  that  crew  list  we  were  just  talking 
about.    I  make  that  out. 

Q.  (By  Mr.  Martin)  Did  you  do  this  same  sort 
of  work  when  the  old  form  for  coastwise  shipping 
articles  was  in  use? 

A.     Yes,  sir,  it  was  done. 

Q.  Will  you  tell  us  the  columns  that  there  are 
across  the  top  of  the  old  form? 

A.  I  can't  remember  now  just  what  all  the  col- 
umns were,  but  I  remember  some  of  them. 

Q.    What  are  some  of  them? 

A.  Some  of  them?  The  first  is  your  name  and 
your  native  state;  where  you  come  from  or  what 
country  you  come  from.  Then  comes  your  age,  your 
height  and  your  complexion  and  then  your  wages, 
to  the  best  of  my  knowledge,  and  then  comes  the 
place  and  time  that  the  man  was  signed  on  and  out 
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in  the  far  column  his  nearest  of  relatives  and  his 

address. 

Trial  Examiner  Myers :  You  left  out  his  classifi- 
cation. 

A.    And  there  is  his  classification  there  too. 

Trial  Examiner  Myers:  That  comes  after  the 
name? 

A.  Yes,  the  name  and  address  over  in  the  far 
corner. 

Q.  (By  Mr.  Martin)  How  about  this  conduct 
and  character? 

A.  That  is  out  beyond  their  address,  the  best  I 
can  remember. 

Q.  When  did  they  start  using  this  new  form; 
this  new  red  printed  form  for  coastwise  articles'? 

A.    I  can't  recall  whenever  they  started  that. 

[1226] 

Q.    About  when? 

A.  Oh,  I  would  say  it  is  about  a  year  ago  or 
somewhere  around  that  neighborhood.  Between 
eight  months  and  a  year  ago;  something  like  that. 

Q.     In  the  fall  of  1937? 

A.  I  can't  recall  just  what  month  it  was;  just 
how  long  it  has  been. 

Q.  How  many  years  prior  to  then  had  you  had 
charge  of  signing  men  on  this  old  form  of  shipping 
articles  ? 

A.  Since  1935.  Since  September,  1935,  is  when 
I  was  assisting  in  signing  on  the  crew. 

Q.     Two  years,  roughly? 
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A.     Yes,  roughly,  two  years. 

Q.     Every  trip  % 

A.     Yes,  every  trip  that  I  was  aboard  the  ship. 

Q.  Now  during  this  time  did  you  ever  notice 
this  column  " Conduct  and  Character"  on  the 
articles  ? 

A.    I  noticed  it  there,  yes,  sir. 

Q.  Then  why  did  you  express  surprise  yester- 
day when  the  Examiner  pointed  that  out  to  you? 

A.     I  wasn't  surprised. 

Q.  Now  during  the  time  that  you  kept  these 
articles  was  anything  ever  listed  in  that  column'? 

A.  No,  sir,  there  was  never  anything  listed  in 
that  column. 

Q.  Did  you  ever  see  anything  listed  in  that 
column?  [1227] 

A.  No,  I  never  saw  anything  listed  in  that 
column. 

Q.  Mr.  Baldwin,  do  you  ever  use  the  word 
"fired"? 

A.     No,  sir,  I  never  use  the  word  "fired". 

Q.  In  your  whole  life  have  you  ever  uttered  the 
word  "fired"?  A.     Oh,  sure  I  have. 

Q.    You  have?  A.    Yes,  sir. 

Q.  During  your  years  on  the  sea  while  you  have 
been  on  a  boat  have  you  ever  uttered  the  word 
"fired"? 

A.  Have  I  ever  uttered  the  word  "fired"?  Yes, 
sir. 

Q.     Mr.  Baldwin,  where  does  a  man  who  wants  to 
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go  to  sea  for  the  first  time  get  his  ordinary  seaman's 

certificate  ? 

A.    He  goes  to  the  custom  house. 

Q.     Where  does  he  go  in  the  custom  house? 

A.     To   the   Commissioner;   the    Shipping    Com- 
missioner. 

Q.     The  Shipping  Commissioner? 

A.     To  the  best  of  my  knowledge. 

Q.     Are  you  sure  about  that? 

A.    I  wouldn't  be  positive.    To  the  best  of  my 
knowledge  he  goes  to  the  Shipping  Commissioner. 

[1228] 

Q.     Might  it  be  somebody  else  I 

A.     It  could  be. 

Q.    Didn't  you  state  definitely  yesterday  that  he 
goes  to  the  custom  house? 

A.     He  goes  to  the  custom  house,  yes. 

Q.     Didn't  you  state  yesterday  that  he  goes  to 
the  shipping  commissioner? 

A.     I  said  to  the  best  of  my  knowledge  he  goes 
to  the  shipping  commissioner. 

Q.    Are  you  sure  you  said  "to  the  best  of  your 
knowledge"? 

A.     I    wouldn't    doubt  it.     Something    to    that 
respect. 

Q.    You  are  not  sure  about  this? 

A.     I  would  say  that  he  went  to  the  shipping 
commissioner. 

Q.     You  are  not  quite  sure? 

A.    Well,  I  would  say  I  was  sure  to  the  best  of 
my  knowledge. 
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Q.    But  are  you  positive?  A.     No,  sir. 

Q.  Now,  are  you  positive  about  everything  else 
you  have  told  me  this  morning?  A.     Yes,  sir. 

Q.     You  are  quite  positive?  A.     Positive. 

Q.  You  are  quite  positive  of  everything  you  told 
Mr.  Van  Dusen  yesterday  ?  A.     Yes,  sir.  [1229] 

Q.     But  you  are  not  positive  about  this? 

A.     No,  sir. 

Mr.  Martin :     That  is  all. 

Trial  Examiner  Myers:     Any  redirect? 

Mr.  Van  Dusen:     Just  a  minute. 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Baldwin,  if  an 
ordinary  seaman  or  an  A.  B.  does  a  job  badly,  do 
you  tell  him  it  is  a  poor  job  ? 

A.     Do  I  tell  him  if  it  is  a  poor  job? 

Q.  If  you  think  that  a  job  that  is  done  by  an 
ordinary  seaman  or  an  A.  B.  is  a  poor  job,  do  you 
ordinarily  tell  him  it  is  a  poor  job? 

A.     Yes,  sir,  I  would  say  that  it  was. 

Q.  If  an  ordinary  seaman  or  an  A.  B.  does  a 
poor  job  over  a  long  period  of  time,  what  do  you  do, 
if  anything? 

A.  Well,  if  he  couldn't  do  his  work  and  every- 
thing you  put  him  on,  he  was  poor  at  or  incapable 
of  doing  his  work  and  all,  I  would  just  have  to  dis- 
miss him  if  he  wasn't  capable  of  doing  his  job. 

Q.  Now  you  testified  on  cross  examination  that 
you  never  refused  a  man  yet  who  was  sent  aboard 
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by  Mr.  Hand  or  Mr.  Meyers.    Are  these  men  sent 

to  yon  ? 

A.     They  are  sent  to  the  chief  mate  when  they 
come  aboard. 

Q.    Well,  are  they  sent  to  yon? 

A.     No,  sir,  they  are  not  sent  to  me. 

Q.     Do  yon  have  the  right  to  refuse  them?   You 
personally?  [1230]  A.     No,  sir. 

Q.  Do  you  know  of  your  own  personal  knowl- 
edge whether  Captain  Peterson  ever  refused  a  man  1 

A.  No,  sir.  To  my  knowledge  he  never  refused 
a  man. 

Q.     Has  he  that  right  I 

A.     Yes,  sir,  he  has  that  right,  as  far  as  I  know. 

Mr.  Van  Dusen:     That  is  all. 

Mr.  Martin:     That  is  all. 

Trial  Examiner  Myers:  Will  you  tell  me  what 
a  log  book  is  ? 

A.    What  a  log  book  is? 

Trial  Examiner  Myers:     Yes. 

A.  A  log  book  and  what  is  in  the  log  book  is  the 
activities  of  the  ship.  At  the  end  of  every  watch, 
a  man  has  to  write  up  his  log.  He  has  to  put  his 
course  down,  the  direction  of  his  wind  and  the 
temperature  of  the  air  and  the  engine  room  gen- 
erally calls  up  the  revolutions  and  the  temperature 
of  the  sea  water.  Then  you  put  the  weather  condi- 
tions down  in  the  "Remarks"  column  and  the 
course  that  we  steered  for  the  day,  if  it  is  a  true 
course,  the  lattitude  and  the  longitude  and  the  tine 


Nat.  Labor  Relations  Board  1033 

(Testimony  of  E.  H.  Baldwin.) 
speed  and  the  weather  conditions  and  the  sea  con- 
ditions and  the  cloud  formations. 

Trial  Examiner  Myers:     What  else? 

A.  And  if  the  fire  and  boat  drills  are  held  and  if 
there  is  any  unusual  weather,  that  is  put  in,  and  the 
draft  of  the  ship  leaving  port  and  all  the  activities 
of  loading  the  [1231]  cargo  in  port  and  the  dis- 
charging of  the  cargo  and  each  officer's  name  is  in 
it  and  the  captain  signs  it.  That  is  the  smooth  log, 
of  course,  and  at  the  present  time  if  a  man  leaves 
the  ship,  well  it  is  entered  in  the  log  book. 

Trial  Examiner  Myers:  You  mean  "jump  the 
ship"? 

A.  If  he  jumped  the  ship  or  if  he  left  the  ship 
on  his  own  accord  or  anything,  it  is  all  put  down. 

Trial  Examiner  Myers:     And  if  he  is  fired? 

A.    Yes,  sir. 

Trial  Examiner  Myers:  How  long  has  that  been 
in  effect? 

A.  Oh,  I  would  say  the  last  four  months  or  five 
months,  to  the  best  of  my  knowledge. 

Trial  Examiner  Myers :  Since  you  got  that  letter 
from  Captain  Roney  ? 

A.     Since  we  got  the  letter,  yes,  sir. 

Trial  Examiner  Myers :  Would  you  say  that  was 
around  the  first  of  July  of  this  year? 

A.  Roughly  speaking.  I  couldn't  refer  back  and 
say  how  long  that  was. 

Trial  Examiner  Myers:  You  think  it  was  about 
four  months? 
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A.     Four  or  five  months.  Maybe  a  little  more. 

Trial  Examiner  Myers:  Did  you  ever  see  that 
letter  from  Captain  Roney? 

A.  No,  sir,  I  never  saw  that  letter  from  Captain 
Roney.  [1232] 

Trial  Examiner  Myers:  It  was  from  Captain 
Roney,  wasn't  it? 

A.     Yes,  it  was  from  Captain  Roney. 

Trial  Examiner  Myers :  What  else  do  you  put  in 
the  log  book? 

A.     Well,  the  fire  and  boat  drill,  as  I  say. 

Trial  Examiner  Myers :  Well,  I  mean  supposing 
a  sailor  was  sent  to  the  ship  hospital,  would  that  be 
in  the  log  book  ? 

A.  Oh,  yes,  it  would  be  in  there  that  he  left  the 
ship  for  medical  treatment. 

Trial  Examiner  Myers:  I  mean  in  the  ship  hos- 
pital.  Have  you  got  a  hospital? 

A.     Yes,  sir,  we  have  a  ship  hospital. 

Trial  Examiner  Myers:  If  anybody  missed  a 
watch,  would  that  be  put  in  the  log  book? 

A.  No,  sir,  we  wouldn't  put  that  in;  if  a  man 
missed  a  watch  or  didn't  show  up,  we  would  put 
another  man  in  his  place  to  stand  his  watch. 

Trial  Examiner  Myers :  If  a  man  came  on  board 
drunk,  would  you  put  that  in  the  log  book? 

A.  We  wouldn't  put  that  in  the  log  book  unless 
he  was  discharged  from  the  ship. 

Trial  Examiner  Myers:  Now  you  tell  us  that 
quite  frequently  you  spoke  to  Blasingame  during 
the  watch  at  [1233]  night,  isn't  that  right? 
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A.     Yes,  I  spoke  to  him. 

Trial  Examiner  Myers:  He  wasn't  a  very  talk- 
ative fellow,  was  he  ? 

A.  Yes,  he  was  about  as  much  talkative  as  I  am, 
I  would,  say. 

Trial  Examiner  Myers:  What  kind  of  fellow 
did  you  figure  him  out  to  be  1 

A.  Well,  to  the  best  of  my  knowledge,  he  was 
all  right. 

Trial  Examiner  Myers:     A  nice,  honest  fellow? 

A.     Sir? 

Trial  Examiner  Myers:     A  nice,  honest  fellow? 

A.    Well,  I  took  him  to  be  a  nice,  honest  fellow. 

Trial  Examiner  Myers:     Truthful? 

A.     Truthful.   [1234] 

Trial  Examiner  Myers :  Now  you  say  that  your 
brother  first  took  you  to  sea,  is  that  correct  ? 

A.     Yes,  sir,  my  brother  first  took  me  to  sea. 

Trial  Examiner  Myers:  What  boat  is  he  with 
now  ? 

A.  He  is  with  the  South  Atlantic  Mail,  Sa- 
vannah, Georgia. 

Trial  Examiner  Myers:  Was  he  ever  with  The 
Texas  Company? 

A.  No,  he  has  never  been  on  a  tanker  in  his  life. 
He  is  an  ex-navy  man. 

Trial  Examiner  Myers :  What  union  does  he  be- 
long to? 

A.  I  couldn't  say.  I  haven't  been  with  him  in 
five  vears. 
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Trial  Examiner  Myers:  You  shipped  with  him 
once? 

A.     I  shipped  with  him  in  1924. 

Trial  Examiner  Myers:  How  long  were  you  to- 
gether ? 

A.  We  made  a  trip  to  Europe  and  back  and  that 
was  about  two  months  or  two  months  and  a  half 
and  then  I  was  away  from  him  about  a  year  and  a 
half  and  then  I  shipped  back  with  him  on  a  ship 
that  he  was  on  then. 

Trial  Examiner  Myers:  Whe  union  did  he  be- 
long to? 

A.     I  don't  know. 

Trial  Examiner  Myers:  Did  he  belong  to  any 
union  then? 

A.     If  he  did  he  never  told  me. 

Trial  Examiner  Myers:  Did  you  ever  have  any 
conversations  with  Gordon  Rosen  ? 

A.     No,  sir. 

Trial  Examiner  Myers :  You  never  spoke  to  him 
except  [1235]  in  line  of  duty? 

A.     In  line  of  duty,  that  is  all. 

Trial  Examiner  Myers:  And  that  is  the  only 
conversation  you  had  with  him  ? 

A.     That  is  the  only  time,  yes,  sir. 

Trial  Examiner  Myers :     That  is  all. 

Mr.  Martin:     One  more  question,  Mr.  Examiner. 

Recross  Examination 
Q.     (By  Mr.   Martin)     Mr.  Baldwin,  have  you 
ever  taken  a  trip  to  Europe  ?  A.     Me  ?  Yes,  sir. 
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Q.     Did  you  ever  work  on  a  trip  to  Europe? 

A.     Yes,  sir. 

Q.     On  a  Texas  Company  boat? 

A.    No,  sir. 

Q.  Have  you  ever  worked  as  a  mate  on  a  trip 
to  Europe  %  A.     No,  sir. 

Q.  Do  you  know  how  the  log  on  a  foreign  trip 
is  kept? 

A.  Which?  The  official  log  or  the  ship's  smooth 
log?  Which?  There  is  two  different  logs  we  have. 
We  have  the  ship's  log  book,  the  smooth  log,  and 
we  have  the  official  log.  There  is  two  different 
books. 

Q.     Tell  us  about  the  difference. 

A.  Well,  as  I  explained  a  minute  ago  about  the 
ship's  smooth  log  book,  it  is  the  activities  of  the 
ship  at  sea  and  in  port.   We  write  up  our  weather 

[1236] 
conditions  and  the  course  and  the  wind  and  stuff 
every  four  hours  and  then  of  course  the  fire  and 
boat  drills  are  entered  in  there,  the  time  we  go  in 
the  shipyard  and  dry  dock  and  all  that  and  the 
draft  and  the  latitude  and  longitude  of  every  noon 
position  from  one  port  to  another  and  the  draft  of 
the  ship  and  the  name  of  the  tugs  that  we  used 
entering  and  leaving  ports  and  the  names  of  the 
officers. 

Q.     That  is  the  ship's  smooth  log? 

A.     That  is  the  ship's  smooth  log. 

Q.     What  is  the  other  called?  A.     What? 

Q.     What  is  the  other  called  ? 
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A.  The  official  log.  That  consists  of  every  man's 
name,  his  rating,  and  if  we  have  a  slop  chest,  well, 
it  is  entered  down  there  what  he  purchases  from 
the  slop  chest. 

Q.  Are  both  of  those  the  same  on  foreign  and 
coastwise  trips'? 

A.  The  ship 's  log  is  the  same,  but  this  official  log 
is  not  used  in  that  respect  on  the  coast  here.  We 
don't  have  no  slop  chest  and  the  drawing  of  money 
and  that  stuff  is  only  put  on  an  advance  sheet. 

Q.  It  is  about  the  same  otherwise?  They  are 
about  the  same  otherwise,  are  they? 

A.  Yes,  they  are  about  the  same.  Each  man  is 
entered  in  [1237]  this  book  and  his  rating  and  the 
amount  of  money  he  draws  in  foreign  countries  is 
put  down  there  and  the  amount  of  stuff  he  gets 
from  the  slop  chest,  whether  it  is  clothes  or  what- 
ever it  may  be,  and  that  is  presented  to  the  Ship- 
ping Commissioner  when  you  return. 

Q.  Does  a  foreign  log  differ  in  any  other  re- 
spect from  a  coastwise  log? 

A.    You  mean  the  ship 's  log  ? 

Q.     No.  I  mean  the  official  log. 

A.  The  official  log?  Well,  the  official  log  that  we 
are  using  now  at  the  present  time,  the  names  of  the 
crew  is  not  in  this  log.  It  is  only  the  draft  of  the 
ship  when  you  are  leaving  port  and  entering  port 
and  the  times  that  you  hold  fire  and  boat  drill  and 
in  respect  to  that  automatic  fire  alarm  that  we  have 
aboard  now,  that  is  entered  in  the  official  log. 
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Q.     Is  that  the  same  on  foreign  and  coastwise? 

A.  It  is  the  same.  The  books  look  identically 
the  same.  Of  course  I  haven't  examined  the  book. 
That  is  the  master's  book. 

Q.     They  are  kept  the  same  ? 

A.  To  the  best  of  my  knowledge.  As  I  referred 
to  here,  what  is  put  in  there  is  the  draft  of  the 
ship  and  the  fire  and  boat  drills  and  everything. 

Q.  Now  wait  a  minute.  Let's  start  over.  Tell 
me  as  simply  [1238]  as  you  can  so  far  as  you  know 
what  there  is  in  an  official  foreign  log  that  there  is 
not  in  an  official  coastwise  or  intercoastal  log? 

A.  Well,  I  explained  to  you  about  the  foreign 
log.  Now  then  that  coastwise  log  does  not  have  the 
name  and  rating  of  each  and  every  man  in  it,  to 
the  best  of  my  knowledge. 

Q.     Now  is  that  the  only  difference  ? 

A.  Well,  I  haven't  read  that  log  book.  That  is 
the  master's.   He  has  that. 

Q.  You  said  that  you  are  talking  about  the  logs 
which  you  keep  now?  A.     Yes,  sir. 

Q.     When  did  you  change? 

A.  I  can't  remember  when  it  was  changed,  be- 
cause the  captain  has  that,  and  he  might  have 
changed  it  six  months  ago  and  it  might  have  been 
ten  months  ago.    That  is  under  his  supervision. 

Mr.  Martin :     That  is  all. 

Trial  Examiner  Myers :  Will  you  write  the  name 
of  J.  Gordon  Rosen  here  (handing  a  paper  to  the 
witness)  ? 
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A.    Just  put  down  the  initials  "J.  Gordon  Ro- 
sen'"? 

Trial  Examiner  Myers:     Yes,  sir. 

A.     (The  witness  wrote  on  a  piece  of  paper.) 

Trial  Examiner  Myers:     And  John  Blasingame. 

A.     John?  [1239] 

Mr.  Martin:     James. 

Trial  Examiner  Myers:     James  Blasingame. 

A.    I  don't  know  just  how  that  name  is  spelled. 

Trial  Examiner  Myers:     B-l- 

A.    B-l. 

Trial  Examiner  Myers :     a-i- 

A.     a-i- 

Trial  Examiner  Myers:     s-g- 

A.     s-g- 

Trial  Examiner  Myers::     a-m-e. 

A.    a-m-e.  [1240  ] 

Trial  Examiner  Myers:   Write  "quartermaster." 

A.     (The  witness  wrote  on  a  piece  of  paper.) 

Trial  Examiner  Myers:     "Port  Arthur." 

A.     "Port    Arthur",    (Writing    on    a   piece    of 
paper.) 

Trial  Examiner  Myers:    All  right.     Next  wit- 
ness. 

(Witness  excused.) 
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a  witness  called  by  and  on  behalf  of  the  respond- 
ent, having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Trial  Examiner  Myers:  Give  your  name  and 
address  to  the  reporter  please  ? 

A.  Dave  Rosen;  Goodhue  Hotel,  Port  Arthur, 
Texas. 

Direct  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Rosen,  are  you 
now  employed  by  The  Texas  Company? 

A.     I  have  been  employed  a  little  over  ten  years. 

Q.     Are  you  now  employed?  A.     Sir? 

Q.  Are  you  now  employed  by  The  Texas  Com- 
pany. 

A.     I  am  now  employed  by  The  Texas  Company. 

Q.     In  what  capacity? 

A.    As  chief  mate. 

Q.     On  what  ship  ? 

A.     The  SS  " California". 

Q.  How  long  have  you  been  chief  mate  on  the 
SS  " California"?  [1241] 

A.  I  have  been  chief  mate  on  the  SS  " Cali- 
fornia" just  exactly  four  years  and  about  three 
months. 

Q.  You  say  you  have  been  going  to  sea  for  ten 
years  ? 

A.  No,  I  haven't  been  going  to  sea  for  ten  years. 
I  have  been  going  to  sea  for  twenty-six  years. 

Q.     Twenty-six  years?  A.    Yes,  sir. 

Q.  Prior  to  the  time  that  you  were  chief  mate 
on  the  SS  "California"  in  what  capacity  were  you 
employed  by  The  Texas  Company? 
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A.     When  I  was  chief  mate  of  the  " California"? 

Q.     Prior  to  that  time  ? 

A.  Prior  to  that  I  was  second  mate  on  the 
Motorship  " Australia". 

Q.     Is  that  a  Texas  Company  ship  ? 

A.     That  is  one  of  our  Texas  Company  ships. 

Q.  How  long  were  you  second  mate  on  that 
ship  ? 

A.  I  was  second  mate  on  that  ship  just  about 
six  years. 

Q.    And  before  that  time? 

A.  That  was  the  first  ship  I  had  with  the  Texas 
Company. 

Q.    Were  you  with  some  other  company? 

A.  I  was  in  a  company  on  the  West  coast,  the 
California  Petroleum. 

Q.     Were  you  an  officer  on  any  of  their  ships? 

A.     I  was  an  officer,  yes,  sir.  [1242] 

Q.    What  officer? 

A.  Well,  I  was  second  mate  and  I  was  third 
mate.  I  was  in  both  capacities. 

Q.     For  how  many  years? 

A.     Oh,  about  two  years  in  the  company. 

Q.     Two  years  with  that  company? 

A.     Yes,  sir. 

Q.  Now,  before  that  time  what  company  were 
you  employed  by? 

A.  Well,  before  that  time  I  was  in  the  navy 
for  eight  years. 

Q.     You  were  in  the  navy  ? 
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A.     Yes,  I  was  in  the  navy  from  1912  to  1920. 

Q.     What  did  you  do  in  the  navy? 

A.  Well,  in  the  navy  I  came  up  from  the  ranks. 
I  was  in  every  capacity  and  I  was  paid  off  as  chief 
boatswain's  mate. 

Q.     Chief  boatswain's  mate  in  the  navy? 

A.     Yes,  sir,  in  the  regular  navy. 

Q.     1912  was  when  you  started  going  to  sea? 

A.     1912  and  I  did  two  enlistments. 

Trial  Examiner  Myers:  How  long  does  an  en- 
listment last? 

A.     Four  years. 

Q.  (By  Mr.  Van  Dusen)  Now,  while  you  were 
on  the  SS  "California"  who  was  captain  of  that 
vessel  ? 

A.  Oh,  we  have  had  numerous  captains.  The 
first  captain  was  Captain  Nakins.  The  second  cap- 
tain was  Captain  Kaufler.  [1243] 

Q.  Well,  who  was  captain  from  June  30,  1937 
to  September  21,  1937? 

A.     That  was  Captain  Peter  Peterson. 

Q.     Is  he  still  captain  of  that  vessel  ? 

A.     No,  sir.  He  is  retired  and  he  has  gone  home. 

Q.    Where  is  his  home? 

A.  Somewhere  in  Norway.  I  don't  know  just 
where  it  is  at. 

Q.    When  did  he  retire  ?  About  when  ? 

A.  Oh,  he  retired  about  May.  I  believe  around 
May. 

Q.     Of  this  year? 
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A.  Of  this  year.  Let's  see  now?  May  of  this 
year  ?  Yes,  I  think  it  was  May  of  this  year. 

Q.  Has  he  been  back  to  this  country  since  to 
your  knowledge?  A.     I  don't  know. 

Q.    You  haven't  seen  him? 

A.     I  haven't  seen  him. 

Q.  Now,  Mr.  Rosen,  while  you  were  aboard  the 
" California"  from  June  30,  1937  to  September  18, 
as  chief  mate  what  were  your  duties  ? 

A.     June  30,  1937? 

Q.    Yes. 

A.     Oh,  I  was  in  the  hospital  then. 

Q.     Oh?  you  were  in  the  hospital  for  how  long? 

A.  Well,  I  left  the  ship  I  think  it  was  May  15, 
and  I  [1244]  returned  I  think  about  the  latter  part 
of  July. 

Q.  Well,  then,  from  the  latter  part  of  July 
through  September  18,  1937,  while  you  were  chief 
mate,  what  were  your  duties? 

A.  Well,  the  duties  of  a  chief  mate  of  a  ship 
is  the  upkeep  of  the  ship,  the  loading  and  discharg- 
ing. 

Q.     Anything  else? 

A.    Well,  yes,  there  is  quite  a  bit. 

Q.     Did  you  keep  any  records  ? 

A.     I  am  responsible  to  the  master  of  the  ship. 

Q.    Do  you  keep  any  records  ? 

A.  Keep  any  records?  Well,  I  have  kept  a 
smooth  log  book. 

Q.  When  the  captain  is  ashore  are  you  in  com- 
plete charge  of  the  ship  ? 
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A.  Not  of  the  ship.  I  am  in  complete  charge  of 
the  deck  department. 

Q.  Even  while  the  captain  is  there  are  you  in 
charge  of  the  deck  department? 

A.  I  am  responsible  to  the  master  of  the  ship 
for  the  deck  department. 

Q.     For  the  deck  department?  A.     Yes,  sir. 

Q.     Who  works  in  the  deck  department? 

A.     Who  works  in  the  deck  department  ? 

Q.     How  many  men?  [1245] 

A.     I  have  thirteen  men. 

Q.     How  many?  A.     Thirteen. 

Q.     Describe  them.  What  type  of  men  are  they  ? 

A.  Well,  I  have  a  boatswain  and  I  have  three 
quartermasters.  I  have  4  able-bodied  seamen.  I  have 
three  ordinary  seamen  and  I  have  two  day  men; 
two  maintenance  men.  That  is  thirteen,  isn't  it  ? 
That  is  three,  seven,  ten,  thirteen. 

Q.     You  have  supervision  over  that  department? 

A.  Yes,  sir,  I  am  responsible  to  the  master  for 
that  department. 

Q.  Now,  what,  briefly,  are  the  duties  of  those 
various  men  whom  you  have  mentioned  ? 

A.  Well,  the  boatswain,  he  is  responsible  to  me: 
that  is,  I  lay  out  the  work  to  him  every  morning 
and  he  works  the  crew,  unless  I  see  fit  that  there 
is  another  job  to  be  done  or  something  else,  and 
then  I  will  tell  him  later  on  about  it  in  the  day,  but 
otherwise  I  don't  bother  him.  I  let  him  go  right 
ahead. 
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Then  I  have  three  quartermasters.  Their  main 
chief  duty  is  steering  the  ship  at  sea  in  regular 
four  hour  watches  and  in  port  they  stand  deck 
watches  on  deck;  that  is,  watching  the  gangway, 
watching  lines,  and  under  the  supervision  of  myself 
and  any  of  the  other  mates  out  on  deck  in  regard 
to  handling  the  cargo  and  valves.  [1246] 

Q.    What  does  a  day  man  do  ? 

A.  They  work  eight  hours  a  day.  They  are 
mostly  painting  or  chipphig  rust  or  washing  paint. 

Q.    Are  they  ordinary  seamen? 

A.     Ordinary  seamen,  yes,  sir. 

Q.  Do  you  travel  around  the  deck  to  see  that 
the  work  is  being  done  ? 

A.  Yes,  sir,  I  travel  around;  make  a  round  nowT 
and  then;  all  around. 

Q.     What  is  your  shift  regularly? 

A.  My  shift  at  sea  is  the  4:00  to  8:00  wTatch  in 
the  morning  and  the  4:00  to  8:00  in  the  evening. 
In  port  I  am  on  duty  from  4:00  o'clock  in  the  morn- 
ing until  4:00  o'clock  in  the  afternoon.  [1247] 

Q.     Why  is  that? 

A.     That  is  in  ports. 

Q.     I  say  why  is  that  ? 

A.  Why?  Well,  that  is  a  regular  chief  mate's 
watch.  I  am  supposed  to  be  sure  that  everything 
is  okeh  before  I  turn  over  the  watch  to  anybody 
else. 

Q.  Do  you  have  to  be  more  careful  when  the 
ship  is  in  port  than  when  it  is  at  sea  ? 


Nat.  Labor  Relations  Board  1047 

(Testimony  of  Dave  Rosen.) 

A.  Yes,  sir,  yon  have  to  be  more  careful.  The 
tank  tops  is  open  and  there  is  gasoline  or  kerosene 
— whichever  you  have — which  is  always  subject  to 
fire  or  explosion  or  anything  else.  You  have  to  be 
careful. 

Q.  During  loading  or  unloading  do  you  have  to 
have  a  certain  number  of  men  on  duty  under  you? 

A.  Yes,  sir,  unloading  and  loading  we  have  a 
certain  number  of  men. 

Q.    Who  is  responsible  for  the  opening  of  valves  ? 

A.     I  am  responsible  for  the  opening  of  valves. 

Q.     You  personally? 

A.     I  am  personally,  yes,  sir. 

Q.    You  are  there? 

A.  I  am  always  there  when  there  is  any  valve 
to  be  opened  to  make  sure  that  there  will  be  no 
contamination  of  any  cargo. 

Q.     Does  the  second  mate  ever  do  that  ? 

A.     The  second  mate  has  never  done  that.  [1248] 

Q.    And  the  third  mate  1 

A.  No,  sir.  If  they  have  done  it,  they  have  done 
it  without  my  saying  anything  about  it. 

Q.     Is  the  second  mate  under  you? 

A.  Well,  the  second  mate  is  under  me.  He  is 
under  the  master  as  well.  He  is  responsible  to  the 
master. 

Q.     He  takes  orders  from  you  at  times? 

A.  At  times  he  takes  orders  from  me ;  in  ports, 
if  the  master  is  busy,  or  something  else  he  will  take 
orders  from  me. 
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Q.  When  you  are  off  watch  what  are  the  second 
mate 's  duties  ? 

A.  Well,  when  I  come  off  watch  at  4:00  o'clock 
in  an  outside  port  other  than  the  Port  of  Port 
Arthur  the  second  mate  and  the  third  mate,  they 
stand  the  night  watches.  In  Port  Arthur  here  we 
have  a  relief  mate  who  comes  down  at  4:00  o'clock, 
a  relief  pumpman  and  a  relief  quartermaster  and 
tank  watchman.  They  are  all  automatically  relieved. 

Q.  Do  you  confer  with  the  captain  from  time  to 
time  on  what  is  going  on  on  the  ship  ? 

A.    Yes,  sir. 

Q.  Nowt  before  leaving  a  port  is  it  necessary  to 
have  a  required  number  of  men  on  board  the  ship? 
Do  you  have  to  have  a  required  number  of  men  ? 

A.     Yes,  sir,  before  leaving  port,  generally  about 

[1249] 
an  hour  before  leaving  port,  we  check  up  on  the 
crew  to  see  if  we  have  a  full  complement. 

Q.    You  have  a  certain  complement  to  fill? 

A.  We  have  a  certain  complement  to  fill,  yes, 
sir,  and  if  we  haven't — I  generally  check  up  on 
the  deck  department  and  I  tell  one  of  the  engineers 
to  check  up  on  his  engine  room  department  and  the 
same  with  the  steward  department.  The  head  of 
each  department  checks  up  on  his  own  department 
and  reports  to  the  captain. 

Q.  Can  you  leave  port  without  a  full  comple- 
ment? 

A.  No,  sir.  We  check  up  on  the  crew  and  if 
we  think  there  is  any  men  shy,  that  they  are  not 
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going  to  make  the  ship,  we  go  up  and  tell  the  cap- 
tain and  the  captain  will  tell  me  or  he  will  go  down 
himself  and  see  Mr.  Meyers  and  tell  him  that  he 
wants  so  many  men  and  the  type  of  men  he  wants. 

Q.     What  does  he  tell  Mr.  Meyers  t 

A.  He  tells  Mr.  Meyers,  "We  want  so  many 
men  *  *  *"  whatever  they  may  be. 

Mr.  Martin:  Mr.  Examiner,  unless  it  can  be 
brought  out  that  Mate  Rosen  was  ever  with  the 
captain  when  he  talked  to  Mr.  Meyers,  I  move  to 
strike  that  last  answer. 

Trial  Examiner  Myers:  Well,  he  said  he  didn't 
go  with  him ;  that  the  skipper  went  himself. 

Mr.  Martin:  Then  he  wouldn't  know  what  he 
said. 

Trial  Examiner  Myers:  He  doesn't  know  what 
he  said  be-  [1250]  cause  he  didn't  say  anything. 
Go  ahead. 

Q.  (By  Mr.  Van  Dusen)  Now  you  usually 
give  seamen  until  an  hour  before  sailing  before  you 
decide  to  get  new  men? 

Mr.  Martin:     I  object  to  that  leading  question. 

Trial  Examiner  Myers:     Don't  lead  so  much. 

Mr.  Van  Dusen:     Did  you  say  "so  much'"? 

Trial  Examiner  Myers :    Yes. 

Mr.  Van  Dusen:     I  didn't  hear  any  objections. 

Mr.  Wright:     We  have  just  been  good  to  you. 

Q.  (By  Mr.  Van  Dusen)  How  long  before  sail- 
ing time  do  you  give  seamen  in  which  to  get  back 
to  the  ship  % 
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Mr.  Wright:  Mr.  Examiner,  I  object  to  that  for 
the  reason  that  is  leading  and  it  assumes  that  they 
do  give  some  time. 

Trial  Examiner  Myers:     Sustained. 

Q.  (By  Mr.  Van  Dusen)  Well,  what  is  your 
practice,  Mr.  Rosen,  in  regards  to  signing  up  a  new 
crew  before  leaving  on  another  trip?  Just  describe 
that  briefly. 

A.  Well,  I  personally  don't  sign  them  up.  As  I 
understand,  why  if  we  have  any  new  men  come 
aboard  in  Port  Arthur,  they  sign  them  up  right 
away.   The  captain  signs  them  up. 

Mr.  Martin :  I  move  to  strike  it  out  because  the 
man  says  himself  he  doesn't  know. 

Trial  Examiner  Myers:  I  will  take  it  for  what 
it  is  worth  and  overrule  the  objection.  [1251] 

Well,  when  the  captain  is  not  there  do  you  sign 
up  the  men  and  if  you  are  not  there  the  second 
mate  signs  them  up  and  if  the  second  mate  is  not 
there  the  third  mate?  A.     Yes,  sir. 

Trial  Examiner  Myers:  Why  do  you  always 
stick  in  the  captain  when  he  is  not  there?  You  try 
to  impress  me  with  the  idea  that  the  captain  does 
this  and  the  captain  does  that.  Now  what  do  you  do  ? 

A.     In  regard  to  signing  the  crew  on  ? 

Trial  Examiner  Myers :     Yes. 

A.     I  don't  do  anything. 

Trial  Examiner  Myers:  You  only  do  it  when 
the  captain  is  not  there? 

A.    Yes,  sir,  when  the  captain  is  not  there. 
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Trial  Examiner  Myers:  When  a  man  reports  on 
deck  he  reports  to  the  man  in  charge  of  the  ship, 
whether  it  is  the  captain  or  the  first,  second  or  third 
mate,  doesn't  he? 

A.    Yes,  sir. 

Trial  Examiner  Myers:  Well,  then,  why  don't 
you  say  that  he  reports  to  the  man  in  charge  of  the 
ship? 

A.     Yes,  in  charge  of  the  ship. 

Q.  (By  Mr.  Van  Dusen)  Who  calls  Mr.  Meyers 
for  the  new  men  that  you  want  ? 

A.  I  either  call  him  or  the  captain  calls  him, 
whoever  is  available  to  call  him.  [1252] 

Q.    You  say  either  you  or  the  captain? 

A.  Yes,  sir.  Mr.  Meyers  is  generally  around 
where  we  can  get  in  touch  with  him.  Generally 
when  the  ship  is  ready  to  sail,  he  is  right  there  on 
the  job.  Don't  have  to  call  him. 

Q.  Can  you  or  the  captain  refuse  to  take  a  man 
sent  by  Mr.  Meyers  ? 

A.     Well,  I  cannot  refuse,  no,  sir. 

Q.     Can  the  captain? 

A.     The  captain  can  refuse  if  he  wants  to. 

Q.  Now  when  new  men  come  aboard  the  ship 
do  you  inquire  of  them  whether  they  are  members 
of  a  union?  A.     No,  sir. 

Q.     To  your  knowledge  does  the  captain? 

A.     I  don't  know. 

Q.  Did  you  ever  tell  a  man  he  was  not  wanted 
because  he  was  a  member  of  a  union  ? 
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A.     No,  sir. 

Q.  Do  you  have  the  authority  to  tell  a  seaman 
at  the  end  of  a  voyage  that  he  is  not  wanted  for 
the  next  voyage?  Do  you  have  that  authority? 

A.     Have  I  got  that  authority  ? 

Q.  Do  you  have  the  authority  to  tell  a  seaman 
at  the  end  of  a  voyage  that  he  is  not  wanted  for 
the  next  voyage  ? 

A.  Well,  I  believe  I  have,  but  I  have  never  done 
it.  If  we  have  any  differences  we  take  it  up  to  the 
captain  right  [1253]  away. 

Q.     The  captain  decides  that?  A.     Yes,  sir. 

Q.  Do  you  ever  recommend  to  the  captain  that 
a  man  be  not  signed  up  for  the  next  voyage  because 
of  his  union  affiliations?  A.     No,  sir. 

Mr.  Wright:     I  object  to  leading  the  witness. 

Mr.  Van  Dusen :     That  is  not  leading. 

Mr.  Wright:     I  believe  it  is. 

Trial  Examiner  Myers:  Well,  go  ahead  and 
don't  lead  him  too  much.  Don't  lead  the  witness  too 
much.  I  know  that  you  are  trying  to  get  through 
as  quickly  as  possible,  but  please  don't  lead  him  so 
much. 

Q.     (By  Mr.  Van  Dusen)     Who  is  Mr.  Hand? 

A.  Mr.  Hand  as  far  as  I  know  he  is  the  Marine 
Superintendent  of  The  Texas  Company  at  Port 
Arthur  handling  the  ships;  dispatching  all  ships  to 
make  sure  that  we  get  away  on  time  and  all  that 
stuff.  He  is  really  the  dispatcher,  dispatching  the 
ships  so  that  they  get  away  on  time. 
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Q.     Who  is  Mr.  Roney? 

A.  Mr.  J.  P.  Roney  is  the  Marine  Manager; 
general  manager  of  the  New  York  office.  He  is  in 
charge  of  the  whole  marine  division. 

Q.     Is  he  Mr.  Hand's  superior?  [1254] 

A.     He  is  Mr.  Hand's  superior,  yes,  sir. 

Q.    Who  is  Captain  Riever? 

A.  Captain  Riever  to  my  knowledge  is  vice- 
president  and  chairman  of  the  board  of  directors 
of  The  Texas  Company. 

Q.  Have  you  ever  had  any  talks  with  them  about 
union  affiliations  of  the  seamen? 

A.  Well,  they  have  come  aboard  in  numerous 
ports,  Mr.  Roney,  Mr.  Riever,  and  Mr.  Hand,  and 
down  here  and  told  us  that  The  Texas  Company  did 
not  discriminate  against  any  unions  or  any  men 
at  all. 

Q.  Did  they  authorize  you  to  discriminate  be- 
tween any  seamen  because  of  union  affiliations? 

A.     Well,  authorize  or  not 

Q.  Did  they  ever  tell  you  not  to  hire  men  be- 
cause they  were  members  of  a  union  ? 

A.     No,  sir. 

Q.  Did  they  ever  tell  you  to  discharge  a  man 
because  of  his  union  affiliations?  A.     No,  sir. 

Q.  To  your  knowledge  did  they  ever  tell  the 
captain  that? 

Mr.  Wright:  Mr.  Examiner,  I  am  going  to  ob- 
ject to  his  leading  the  witness  here.  I  hate  to  make 
objections  on  the  ground  of  leading,  but  after  all 
the  objection  was  made  against  us.  [1255] 
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Trial  Examiner  Myers:     Sustained. 

Mr.  Williams:  Mr.  Examiner,  certainly  that  is 
not  a  leading  question. 

Trial  Examiner  Myers:     I  consider  it  leading1. 

Mr.  Williams:  He  is  asking  for  a  statement  of 
facts. 

Mr.  Van  Dusen :     I  take  exception  to  that  ruling. 

Q.  (By  Mr.  Van  Dusen)  Mr.  Rosen,  is  it  a 
common  practice  or  not  for  seamen  to  speak  to  you 
or  the  captain  about  grievances  aboard  the  ship? 

A.  Well,  on  deck ;  any  grievances  on  deck  always 
generally  come  to  me  and  I  go  to  the  captain  with 
them  to  see  if  we  can't  come  to  some  agreement. 

Q.  Do  the  seamen  come  to  you  individually  re- 
garding individual  grievances? 

A.     Well,  they  come  to  me. 

Q.     Do  you  listen  to  them  ? 

A.  I  listen  to  them,  yes,  sir,  and  then  we  go 
to  the  captain  and  the  captain  decides. 

Q.  Do  they  ever  come  to  you  representing  a 
group  of  seamen? 

A.     Yes,  at  one  time  they  did. 

Q.     I  am  talking  now  about  your  whole  career. 

A.  No.  Just  at  one  time  they  came  to  me;  that 
one  instance. 

Q.     Did  you  listen  to  them? 

A.     I  listened  to  them,  yes,  sir.  [1256] 

Q.  Have  you  any  authority  to  settle  those  griev- 
ances or  complaints? 

A.     No,  sir,  I  have  no  authority  to  do  that. 
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Q.     Who  has  that  authority? 

A.     That  is  up  to  the  master  of  the  ship. 

Q.  Now  during  the  period  June  30,  1937,  or 
from  the  time  you  came  back  from  the  hospital 
through  September  18,  1937,  did  you  inquire  as  to 
how  many  or  whether  there  were  any  union  men  on 
board  the  ship?  A.     What  is  that? 

Q.  As  to  whether  there  were  any  members  of  a 
union  among  your  crew  ?  Did  you  ever  inquire  about 
that? 

A.     Well,  no,  I  never  inquired  about  that. 

Q.     Did  you  know  who  were  union  members? 

A.  Well,  I  had  known  some  of  them  were  union 
members,  yes,  sir.  Some  of  them  told  me  they  were 
union  members.  [1257] 

Q.  Did  you  ever  ask  anybody  whether  he  was 
a  union  member? 

A.     I  never  asked  him,  no,  sir. 

Q.  During  the  time  you  were  on  the  "Califor- 
nia" as  chief  mate  did  you  ever  see  any  meetings 
of  the  crew? 

A.  Well,  I  don't  know  whether  you  would  call 
them  meetings  or  not.  I  would  go  through  the 
crew's  quarters  and  through  the  mess  room  after 
coffee  time,  or  after  mess  hour,  and  there  would 
be  a  crowd  sitting  around  talking.  I  never  listened 
to  any  discussions  or  anything. 

Q.  Do  you  know  whether  they  were  union  meet- 
ings or  not?  A.     No,  sir,  I  don't. 
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Q.  Do  you  recall  or  do  you  remember  an  able- 
bodied  seaman  by  the  name  of  J.  Gordon  Rosen 
coming  aboard  the  "California"? 

A.  Well,  he  didn't  come  aboard  then.  He  was 
aboard  when  I  came  aboard. 

Q.     On  June  30,  1937? 

A.     I  was  in  the  hospital  then. 

Q.     When  did  you  come  on  board? 

A.    About  the  latter  part  of  July. 

Q.     Was  Mr.  Rosen  then  on  board? 

A.     Mr.  Rosen  was  on  board  then,  yes,  sir. 

Q.     Do  you  remember  Mr.  James  Blasingame? 

A.     I  remember  Blasingame  too. 

Q.     Was  he  on  board  then? 

A.     He  was  also  on  board  when  I  came  back. 

[1258] 

Q.     What  was  his  job? 

A.     He  was  quartermaster. 

Q.  Who  was  in  charge  of  the  ship  while  you 
were  in  the  hospital? 

A.     That  was  Mr.  Baldwin. 

Q.     Mr.  Baldwin?  A.     Yes,  sir. 

Q.  Did  you  take  over  that  job  as  soon  as  you 
came  aboard? 

A.     I  took  it  over  as  soon  as  I  came  aboard. 

Q.  Do  you  recall  any  conversation  with  Mr.  J. 
Gordon  Rosen  when  you  came  aboard? 

A.     Not  when  I  first  came  aboard,  no,  sir. 

Q.  Did  you  ask  him  if  he  was  a  member  of  the 
union?  A.    No,  sir. 
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Q.  Did  he  tell  you  that  he  was  a  member  of  the 
union?  A.     No,  sir. 

Q.  Did  you  have  any  talk  when  you  came  on 
board  at  that  time  with  Mr.  Blasingame  ? 

A.     I  did  not.  That  is,  just  line  of  duty. 

Q.  Did  you  ask  him  if  he  was  a  member  of  the 
union?  A.     I  did  not. 

Q.  Did  he  tell  you  that  he  was  a  member  of  the 
union  ?  A.    He  did  not. 

Q.  Was  Mr.  J.  Gordon  Rosen  under  your  super- 
vision on  board  that  ship  ?  [1259] 

A.  He  was  under  my  supervision  when  I  came 
back. 

Q.     Did  he  take  orders  from  you? 

A.     He  took  orders  from  me. 

Q.     How  about  Mr.  Blasingame? 

A.     He  was  quartermaster. 

Q.     Did  he  take  orders  from  you  ? 

A.     Yes,  sir.  They  all  took  orders  from  me. 

Q.     He  was  in  your  department? 

A.    Yes,  sir,  in  the  deck  department. 

Q.  Were  you  present  when  they  signed  the  ship- 
ping articles  at  the  time  they  came  aboard  the  ship 
on  June  30? 

A.  No,  I  was  not  present  when  they  first  came 
aboard. 

Q.  During  the  period  of  time  that  you  were  not 
on  that  ship  until  Mr.  J.  Gordon  Rosen  left  the 
ship  on  or  about  September  18,  did  you  have  any 
talk  with  him? 
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A.     Before  September  18,  you  mean? 

Q.     Yes.  A.     Yes,  sir,  I  did. 

Q.  Did  you  ever  discuss  with  him  his  union 
affiliations  or  activities? 

A.  No  union  affiliations.  We  were  talking  about 
tank  cleaning  and  money,  and  overtime. 

Q.  During  that  same  period  of  time  did  you 
have  occasion  to  talk  to  Mr.  Blasingame  ? 

A.  Well,  not  on  that  occasion.  It  was  in  the 
shipyards.  [1260] 

Q.  During  the  course  of  that  whole  period  of 
time  did  you  while  on  deck  or  otherwise  have  oc- 
casion to  talk  to  Mr.  Blasingame  ? 

A.  Oh,  yes.  I  would  talk  to  him  and  tell  him 
what  to  do ;  but  I  would  not  tell  him  any  funny  jokes 
or  anything  like  that. 

Q.  Is  it  your  practice  to  talk  very  much  with 
the  men  on  duty? 

A.  No,  I  don't,  as  a  rule,  outside  of  in  line  of 
duty;  say  good  morning  to  a  man  on  deck. 

Q.  Did  you  ever  discuss  with  Mr.  Blasingame 
his  union  affiliations  or  activities? 

A.    No,  sir,  I  never  did. 

Q.  Did  Mr.  J.  Gordon  Rosen  ever  come  to  you 
with  any  complaints  or  grievances? 

A.  Yes,  sir.  Gordon  Rosen  and  Blasingame  came 
to  me  with  personal  grievances  when  we  were  in 
the  shipyard. 

Q.     About  what  time  was  that,  Mr.  Rosen  ? 

A.  Well,  that  was  about  three  weeks  prior  to 
the  time  we  arrived  in  Port  Arthur  September  18. 
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Q.     Three  weeks  prior  to  that  ? 

A.     Yes.  I  don't  remember  the  date. 

Q.     What  shipyard  were  you  in? 

A.     In  Erie  Basin,  New  York. 

Q.  Did  you  say  Mr.  Rosen  and  Mr.  Blasingame 
came  to  see  you?  [1261] 

A.  Well,  I  approached  them  on  deck  first.  I 
approached  every  man  and  told  him  how  much  time 
he  had  coming.  Some  of  them  worked  in  the  tanks 
more  than  others.  And  I  told  Rosen,  and  I  told 
Blasingame,  and  I  told  the  whole  crew.  And  every- 
body was  satisfied  except  Rosen  and  Blasingame. 
They  thought  they  should  get  more  money.  And 
they  started  telling  us  that  the  Gulf  people  paid 
more  money,  and  the  Standard  Oil  paid  more 
money,  and  they  didn't  see  why  they  should  not 
get  more  money. 

Q.  They  were  speaking  for  other  members  of 
the  crew? 

A.  Right  then  they  were  not.  They  were  speak- 
ing for  themselves.  They  were  working  right  around 
the  tank,  and  they  were  by  themselves. 

Q.     Then  what  happened? 

A.    Well,  we  went  up  to  the  captain's  office. 

Q.    Yes. 

A.  And  they  had  two  and  a  half  days  actual 
tank  cleaning  coming,  and  I  gave  them  three  days. 
And  they  were  not  satisfied  with  that,  so  the  cap- 
tain would  give  them  four  days  pay.  [1262] 

Q.    Yes. 
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A.  Well,  they  were  satisfied  with  that,  and  they 
went  aft.  And  in  about  another  half  hour  the  boats- 
wain came  up  and  said  they  all  want  five  dollars 
pay  or  they  would  all  walk  off,  quit  the  ship. 

Q.    Yes. 

A.  So  the  captain  decided  he  didn't  have  au- 
thority to  give  them  five  days'  pay,  and  he  called 
Mr.  Roney.  The  captain  went  out  on  the  dock  and 
called  up  Mr.  Roney.  Mr.  Roney  says:  "Yes,  give 
them  five  days'  pay,"  which  he  did. 

Q.    And  what  happened  after  that? 

A.  Well,  they  were  satisfied  then,  and  they  went 
out  and  they  turned  to  and  started  to  work  on  deck 
again.  -  ? 

Q.  Did  Mr.  Rosen  and  Mr.  Blasingame  then 
speak  to  you  after  that? 

A.     Not  in  the  shipyard,  no. 

Q.  I  mean  on  the  ship,  or  after  you  left  the 
shipyard. 

A.  Yes,  they  told  me  they  were  dissatisfied,  and 
that  they  were  going  to  quit  the  ship. 

Q.     Dissatisfied  with  what? 

A.  Well,  with  all  conditions,  I  guess;  shower 
baths.  There  were  not  any  shower  baths  on  board 
for  them;  and  cooking  bad  food;  and  numerous 
other  things.  I  just  can't  remember  them  all  right 
now. 

Q.     Did  anyone  else  say  he  was  going  to  quit? 

[1263] 

A.     Blasingame  and  Rosen. 
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Q.     Anyone  else  that  you  remember? 

A.  Well,  a  fellow  by  the  name  of  Christensen, 
who  was  quartermaster. 

Trial  Examiner  Myers:  Just  the  three  of  them 
said  they  were  going  to  quit ;  not  the  whole  crew  ? 

A.  Well,  this  was  after  the  discussion.  These 
men  were  not  satisfied. 

Q.     What? 

A.  That  was  after  that  discussion.  They  were  all 
satisfied  after  they  got  the  five  dollars'  pay.  They 
were  going  to  quit  when  they  got  to  Port  Arthur, 
and  everything  in  general.  They  wanted  shower 
baths,  and  they  wanted  better  food. 

Q.  Was  the  captain  present  when  they  told  you 
they  were  going  to  quit  1 

A.  Yes.  They  came  up  in  the  room  there  and 
told  us  they  were  going  to  quit. 

Trial  Examiner  Myers:     Just  those  three? 

A.     No,  those  two  men. 

Q.     Blasingame,  Christensen  and  Rosen  ? 

A.  Not  Christensen;  just  Blashingame  and  Ro- 
sen came  up. 

Q.  Just  the  two  of  them  came  up  and  said  they 
were  going  to  quit  at  the  end  of  the  trip  ? 

A.  First  they  said  they  were  going  to  quit  there, 
in  New  York.  [1264] 

Q.     But  the  whole  crew  didn't?  A.     No,  sir. 

Trial  Examiner  Myers :     All  right. 

Q.  (By  Mr.  Van  Dusen)  When  did  Mr.  Chris- 
tensen say  they  were  going  to  quit? 
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A.     When  we  got  to  Port  Arthur. 

Q.     Did  he  say  he  was  going  to  quit  up  there? 

A.  No.  Christensen  said  he  would  quit  down 
here  in  Port  Arthur. 

Q.  Now,  during  that  discussion  that  you  had 
with  Mr.  Rosen  and  Mr.  Blasingame  in  the  cap- 
tain's room,  did  you  or  the  captain  tell  them  that 
you  were  going  to  fire  them  %  Did  you  or  the  captain 
tell  them  you  were  going  to  fire  them  ? 

A.     Not  to  my  knowledge. 

Q.  Did  you  tell  either  Mr.  Blasingame  or  Mr. 
Rosen  that  they  were  fired? 

A.     No,  sir,  I  did  not. 

Q.  Did  Mr.  Spencer  ever  make  any  complaint 
to  you? 

A.  No,  he  never  made  any  complaint  to  me  at 
all.  He  came  in  a  different  department  to  mine. 

Q.     What  do  you  mean? 

A.     In  the  Engineer  Department. 

Q.     Who  was  the  head  of  that  department? 

A.     The  Chief  engineer.  [1265] 

Q.  Now,  when  you  arrived  in  Port  Arthur,  what 
was  the  approximate  date  of  your  arrival  at  Port 
Arthur,  after  that  discussion? 

A.  Well,  September  18th,  I  think  it  was.  As 
near  as  I  can  remember,  I  think  it  was  September 
18th. 

Q.  Did  Mr.  Rosen  come  up — did  he  come  to  see 
you  at  the  time  he  left  the  ship,  or  just  before  he 
left  the  ship? 
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A.     Well,  first  Blasingame  approached  me. 

Q.    What  did  he  say? 

A.  He  said  he  was  going  to  quit  the  ship  be- 
cause he  wanted  to  go  home.  He  was  dissatisfied 
with  everything,  you  see,  and  he  wanted  to  go  home. 
That  was  one  of  the  conversations;  he  was  dissatis- 
fied with  everything  in  general  back  there. 

Q.     Did  you  give  him  certificate  of  discharge? 

A.  The  captain  gave  him  certificate  of  dis- 
charge. 

Q.    Was  the  captain  there  % 

A.     He  went  up  to  the  captain's  room. 

Q.     He  went  up  to  the  captain's  room? 

A.  Yes,  sir;  and  the  captain  paid  him  off  and 
gave  him  certificate  of  discharge. 

Q.     How  about  Mr.  Rosen? 

A.  This  Blasingame,  he  left  the  ship  about  noon, 
to  the  best  of  my  recollection. 

Q.     Yes.  [1266] 

A.  And  after  he  went  this  Gordon  Rosen,  he 
quit  too. 

Q.     Did  he  come  up  to  see  you? 

A.    He  came  up  to  see  me. 

Q.    What  did  he  say? 

A.    He  said  he  had  finished  the  day  out. 

Q.    What  was  the  end  of  the  day  ? 

A.     5:00  o'clock. 

Q.     Did  he  get  certificate  of  discharge? 

A.  He  got  certificate  of  discharge,  and  he  was 
paid  by  voucher  for  one  day's  pay. 
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Q.     Was  the  captain  there  1 

A.     The  captain  paid  him  off,  yes,  sir. 

Q.  Was  anyone  else  in  the  room  at  the  time 
Mr.  Rosen  got  paid  off  1 

A.  They  came  up  at  intervals  there.  Christen- 
sen,  he  came  up  during  that  time  there.  I  don't 
remember,  I  think  he  was  paid  off. 

Q.  Was  Mr.  Blasingame  there  at  the  time  Mr. 
Rosen  was? 

A.     No,  Blasingame  had  already  left  the  ship. 

Q.  I  see.  Was  Mr.  Rosen  paid  for  the  day  up  to 
5 :00  o  'clock  that  he  worked  ? 

A.  Yes,  he  was  paid  up  to  5:00  o'clock,  a  day's 
pay. 

Q.  Now,  when  Mr.  Rosen  came  in  and  was  paid 
off,  as  you  have  just  said,  did  he  tell  you  that  he 
was  fired?  A.     No,  sir.  [1267] 

Mr.  Wright:  I  am  going  to  object  to  that  one 
more  time,  to  leading  the  witness. 

Trial  Examiner  Myers:     I  beg  your  pardon. 

Mr.  Wright :  I  am  going  to  object  one  more  time 
to  leading  the  witness. 

Trial  Examiner  Myers:  That  was  not  a  leading 
question.   Did  you  tell  him,  that  is  not  leading. 

Q.  (By  Mr.  Van  Dusen)  Have  you  told  me  all 
that  you  told  Mr.  Rosen  at  that  time  ?  What  else  did 
you  say?  A.     I  didn't  say  anything  else. 

Q.     That  is  all  you  said?  A.     Yes,  sir. 

Q.     Did  the  captain  say  anything  to  Mr.  Rosen? 

A.     Not  while  I  was  there. 
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Q.     Did  you  say  anything  other  than  you  have 
told  me  to  Mr.  Blasingame? 

A.     I  didn't  say  anything. 

Q.     Did  the  captain  say  anything  to  Mr.  Blasin- 
game? A.     No,  sir. 

Trial  Examiner  Myers:  You  don't  know  that? 
You  were  not  there? 

Mr.  Van  Dusen:     He  said  he  was  there. 

Trial  Examiner  Myers:  You  were  there  when 
Blasingame  was  there?  A.     Yes,  sir.  [1268] 

Q.     Nothing  was  said? 

A.     Nothing  was  said. 

Q.  How  do  you  know  Blasingame  left  the  ship 
then? 

A.  How  do  I  know  Blasingame  left  the  ship 
then  ? 

Q.  That  he  was  not  coming  back  on  the  next 
voyage,  and  nothing  was  said. 

A.     He  said  he  quit  the  ship.  [1269] 

Trial  Examiner  Myers:     All  right,  go  ahead. 

A.  And  he  went  to  the  captain's  room  to  get  his 
discharge.  And  after  the  captain  got  through  pay- 
ing off  the  crew  they  came  up  to  the  captain  and 
got  their  discharges. 

Trial  Examiner  Myers:     Okeh. 

Q.     (By  Mr.  Van  Dusen)     Now 

A.  I  don't  know  whether  he  left  the  ship  or  not. 
I  know  he  left  the  captain's  office. 

Q.     Left  the  employ  of  the  ship? 

A.    Well,  left  the  employ,  yes. 
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Q.  Now,  Mr.  Rosen,  do  you  remember  one  Buck 
O Tiara  aboard  that  ship? 

A.  I  remember  Buck  O'Hara,  yes,  sir.  He  quit 
the  ship  in  Stapleton,  I  believe.  Yes,  Stapleton,  he 
quit  the  ship. 

Q.  When  he  left  did  you  say:  "Give  my  re- 
gards to  Moscow1?"  A.     No,  sir. 

Q.  Mr.  Rosen,  at  about  the  time  Mr.  Blasingame 
left  the  ship  do  you  remember  walking  with  the 
boatswain  back  aft  down  the  passageway,  and  do 
you  remember  the  boatswain 

Mr.  Wright:  We  object  to  anything  more  than 
this.   It  is  leading. 

Trial  Examiner  Myers:  I  didn't  hear  the  ques- 
tion. 

Mr.  Martin:     The  first  question  was 

Trial  Examiner  Myers:  He  has  not  finished  his 
question.   Read  the  question  so  far.  [1270] 

(The  question  was  read  by  the  reporter.) 

Q.  (By  Mr.  Van  Dusen)  — at  which  time  the 
boatswain  said  to  you:  "You  are  firing  the  only 
good  A.  B.  I  have  got  on  deck."  Do  you  remember 
that?  A.     No,  sir. 

Trial  Examiner  Myers:  Wait  a  minute.  There 
is  an  objection  there.  Would  you  read  that  whole 
question  ? 

(The  question  was  read  by  the  reporter.) 

Mr.  Van  Dusen :  Strike  out  the  answer  until  Mr. 
Martin  is  heard  on  his  objection. 
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Trial  Examiner  Myers:  Are  you  quoting  from 
the  testimony  when  you  read  that  question? 

A.     Yes,  sir. 

Trial  Examiner  Myers:     Objection  overruled. 

Q.     (By  Mr.  Van  Dusen)     Will  you  answer? 

A.     I  don't  remember. 

Q.     Did  you  make  that  statement1? 

A.     Not  that  I  know  of. 

Q.  Did  you  say  in  reply  to  the  boatswain: 
"  These  guys  are  not  going  to  ride  this  ship.  This 
ship  is  no  union  ship,  and  they  ain't  going  to  ride 
it."  A.     I  never  said  anything  of  that  kind. 

Q.  Now,  Mr.  Rosen,  you  were  here  yesterday 
while  Mr.  Owens  testified?  A.     Yes,  sir.  [1271] 

Q.     You  heard  his  testimony?  A.     Yes,  sir. 

Q.  Do  you  recall  about  when  he  came  on  board 
the  ship? 

A.  No,  I  don't  recall  the  date.  I  remember  the 
boatswain,  Leslie  Thompson,  he  got  off  to  get  a 
license,  and  the  man  on  deck  by  the  name  of  Duffey 
relieved  him,  and  we  shipped  John  Owens  in  his 
place. 

Q.  Do  you  remember  having  any  discussion 
with  Mr.  Owens  at  the  time  he  came  on  board? 

A.  The  only  discussion  I  had  with  him,  he  was 
talking  about  overtime. 

Q.    I  mean  at  the  time  he  came  on  board? 

A.     No,  no  discussion  at  all. 

Q.     Did  you  tell  him  what  he  was  to  do? 
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A.  Well,  as  a  general  rule  I  just  look  them  over, 
look  at  their  A.  B.  and  life  boat  tickets,  and  their 
papers,  and  see  that  they  are  all  okeh. 

Q.     Did  you  do  that  ? 

A.  Yes,  sir,  and  sent  them  back  to  the  boatswain 
to  turn  to. 

Q.  Do  you  recall  asking  Mr.  Owens  if  he  had  a 
book?  A.     No,  sir. 

Q.  Do  you  recall  him  asking  you:  "What  kind 
of  a  book?"  and  your  saying  in  reply:  "Copeland 
book."  A.    No,  sir,  I  never  did. 

Q.  Do  you  recall  taking  him  to  your  office  after 
any  such  [1272]  conversation  you  may  have  had 
with  him? 

A.    I  do  not  recall  that  at  all. 

Trial  'Examiner  Myers :  At  this  point  may  I  in- 
terrupt a  minute.  The  seamen  had  to  show  you 
some  kind  of  a  book? 

A.  They  show  you  a  certificate  or  something, 
yes,  the  A.  B.  and  life  boat  certificate. 

Q.  There  would  not  be  anything  unusual  in 
that? 

A.  Not  anything,  no.  I  asked  them  to  see  their 
papers.  I  didn't  mention  any  book  or  anything  else. 
That  takes  in  everything;  to  see  that  everything  is 
all  cleared,  that  they  are  naturalized  American 
citizens. 

Q.     I  mean  it  is  nothing  unusual? 

A.     No,  sir,  it  is  nothing  unusual. 
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Q.  (By  Mr.  Van  Dusen)  At  that  time  did  you 
say  to  Mr.  Owens  in  your  room,  "The  Texas  Com- 
pany does  not  recognize  any  union,  you  know." 

A.     No,  sir,  I  never  said  that  to  him. 

Q.  Did  you  at  that  time  say  to  Mr.  Owens:  "We 
don't  want  any  union  agitation  back  there.  We  are 
all  together  on  this  ship.  There  is  plenty  of  time 
off.  This  is  only  a  relief  trip.  It  is  up  to  you  to 
make  a  permanent  job  out  of  it  if  you  want  to." 

A.     No,  sir,  I  don't  remember  that. 

Q.  Do  you  know  whether  or  not  Mr.  Spencer 
left  the  boat  at  that  time,  at  the  time  Mr.  Blasin- 
game  left?  [1273] 

A.     Pardon  me.  I  didn't  get  that. 

Q.     Do  you  know  whether  Mr.  Arthur  Spencer — 

A.     I  know  him.    He  is  the  second  pumper. 

Q.  Do  you  know  whether  he  left  the  boat  at  the 
time  Mr.  Blasingame  left? 

A.  I  don't  recall  the  time  he  left.  He  left  the 
same  day. 

Mr.  Van  Dusen:     That  is  all. 

Trial  Examiner  Myers:  We  will  take  a  little 
recess,  a  five  minutes  recess. 

(A  short  recess  was  then  taken.)    [1274] 

Cross  Examination 

Q.  (By  Mr.  Martin)  Mate  Rosen,  when  did 
Captain  Peterson  leave  the  "California"? 

A.  To  the  best  of  my  knowledge  he  left  about 
the  middle  part  of  May.  I  don't  recollect  just  what 
date. 
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Q.     1938?  A.     1938. 

Q.     Had  he  been  an  active  captain  aboard  the 
ship  up  until  that  time  ? 

A.     He  had  been  an  active  captain  aboard  that 
ship  for  about  two  and  a  half  years  I  believe. 

Q.    Up  until  that  time  when  he  left  to  go  to 
Norway  ? 

A.    Up  until  that  time  he  left,  yes. 

Q.    Were  you  his  first  mate  at  the  time  he  left  the 
"California"  for  good? 

A.    Yes,  sir,  I  was  the  first  mate. 

Q.    How  long  prior  to  then  had  you  been  his 
chief  mate? 

A.    Well,  I  joined  the  "California"  as  chief  mate 
July  19,  1934. 

Q.     And    when    did    Captain    Peterson    become 
captain  of  the  "California"? 

A.     I  think  it  was  in  1936,  if  I  am  not  mistaken ; 
I  think  about  October,  1936. 

Q.     Then  is  it  a  fact  that  you  had  served  under 
him  as  his  chief  mate  for  at  least  a  year  and  a  half  ? 

[1275] 

A.     Yes,  sir,  all  the  time  he  was  on  the  ship. 

Q.     That  is  correct?  A.     Yes,  sir. 

Q.     Now,  is  Captain  Peterson  an  active  man? 

A.    An  active  man. 

Q.     About  how  old  is  he  ? 

A.    Well,  when  he  retired  I  believe  he  was  about 
59. 

Q.     Was  he  well?  A.     He  was  well. 
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Q.     In  good  health? 

A.     To  the  best  of  my  knowledge. 

Q.    And  robust  1  A.     Yes. 

Q.     A  pretty  strong  man  physically,  is  he? 

A.  Well,  he  was  not  a  very  strong  man,  no.  You 
take  a  man  59  years  of  age,  you  wouldn't  call  him  a 
very  strong  man. 

Q.    How  long  had  he  been  at  sea? 

A.     Oh,  he  never  discussed  that  with  me. 

Q.  During  your  years  aboard  with  Captain 
Peterson  did  you  ever  see  him  seasick? 

A.     Seasick  ? 

Q.    Yes.  A.    No,  sir. 

Q.     He  doesn't  get  seasick  when  he  travels? 

A.     Do  I  ever  get  seasick  ?  [1276] 

Q.     No,  Captain  Peterson? 

A.     Captain  Peterson  ? 

Q.     Yes. 

A.  I  couldn't  say  that.  He  was  a  ship  master  I 
understand  for  about  twenty-two  years. 

Q.     He  ought  to  be  able  to  take  it. 

A.     I  take  it  for  granted. 

Q.  Mate  Rosen,  will  you  name  me  some  of  the 
ports  at  which  Texas  Company  boats  stop? 

A.     Some  of  the  ports  up  north? 

Q.    Where  they  all  stop,  big  port? 

A.  New  York,  Baltimore,  Norfolk,  Virginia, 
Charleston. 

Q.  Well,  take  Charleston,  when  the  boat  docks 
at  Charleston 
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A.  I  couldn't  say  anything  about  Charleston, 
because  the  "California"  was  too  big  to  go  into 
Charleston. 

Q.     Baltimore? 

A.     Baltimore,  Bayonne,  New  Jersey. 

Q.  Have  you  ever  been  mate  on  any  other  Texas 
Company  ships  except  the  "California"1? 

A.  The  "Australia".  She  was  much  bigger  than 
the  "California". 

Q.  How  long  have  you  been  some  sort  of  a  mate 
on  Texas  Company  boats? 

A.  Well,  second  mate  and  third  mate  and  chief 
mate,  ten  years. 

Q.  Now,  when  a  boat  docks  say  at  Baltimore 
does  the  boat  keep  its  regular  ship's  schedule  when 
in  port?  [1277] 

A.  No,  sir.  We  get  in  in  the  mornings,  and  we 
work  mornings,  and  break  watches  at  noon,  sea 
watches,  and  we  finish  up  the  eight  hours,  and  they 
knock  off. 

Q.     When  they  knock  off  what  can  they  do? 

A.  Well,  they  go  ashore  and  do  as  they  please. 
Some  of  them  have  families. 

Q.  Take  a  seaman  who  was  on  the  8  -.00  to  12 :00 
shift,  and  he  finished  his  shift  at  noon  when  you 
are  in  Baltimore,  can  he  get  off? 

A.     No,  he  has  to  work  on  through  the  day. 

Q.     You  are  talking  about  a  mate? 

A.     Mate  you  say? 
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Q.  Are  you  talking  about  a  mate  or  ordinary 
seaman  ? 

A.    Are  you  talking  about  the  sailors  on  deck? 

Q.     Yes. 

A.  Well,  8 :00  to  12 :00,  they  work  8 :00  to  12  -.00, 
and  1:00  to  5:00.  That  is  eight  hours.  And  then 
they  knock  off.  The  4:00  to  8:00  watch,  they  have 
men  working  from  4:00  o'clock  in  the  morning  to 
8 :00,  and  they  work  until  noon,  and  they  finish. 

Q.  Take  a  man  who  has  worked  from  12 :00  mid- 
night to  4:00  a.  m.,  and  then  you  say  you  work  him 
from  5:00  to  12:00? 

A.  8:00  to  4:00  a.  m.  The  sea  watches  break  at 
noon,  and  they  work  together  four  hours,  and  that 
finishes  up  their  eight  hours.    [1278] 

Q.    What  time  do  they  finish  up? 

A.  They  finish  up  at  5:00  o'clock.  Otherwise,  if 
there  is  work  going  on  in  the  mornings,  all  hands 
turn  to  you  see  until  they  have  gotten  their  eight 
hours  in,  and  then  they  all  finish  up. 

Q.  Take  a  man  who  has  worked  from  12 :00  mid- 
night to  4:00? 

A.  Take  a  man  who  works  from  12:00  midnight 
to  4:00  o'clock  and  we  dock  at  4:00  o'clock  in  the 
morning. 

Q.     Say  you  dock  at  6:00? 

A.  Dock  at  6:00  o'clock.  We  have  got  to  tie  up 
the  ship,  and  we  have  got  to  connect  up  hoses,  and 
we  have  got  to  open  valves,  and  one  thing  and  an- 
other, and  that  requires  about  two  hours.    They 
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work  those  two  hours,  and  that  is  six  hours  they 

have,  and  they  work  two  hours  more,  and  they  finish 

up. 

Q.  Are  they  through  when  they  finish  their 
eight  hours? 

A.  They  are  through.  We  sometimes  give  them 
the  rest  of  the  day  off.  If  it  is  a  question  of  a 
couple  of  hours  we  give  them  the  benefit  of  the 
doubt. 

Q.  Now,  in  the  captain's  absence,  can  you  refuse 
a  new  man  who  comes  aboard  the  boat  ? 

A.     No,  I  don't. 

Q.     In  the  captain's  absence  you  can't? 

A.     In  the  captain's  absence? 

Q.     Yes.  A.     No,  I  never  did.    [1279] 

Q.     Can  you?  Have  you  the  power ? 

A.  Well,  I  don't  know.  I  never  tried  it,  to  tell 
you  the  truth. 

Q.  You  are  master  of  the  vessel  when  the  cap- 
tain is  not  aboard? 

A.  No,  I  am  not  master  of  the  vessel.  I  am  just 
the  officer  in  charge. 

Q.  Are  you  in  charge  of  the  crew?  Are  you  the 
officer  in  charge  of  the  crew  ? 

A.  I  am  in  charge  of  the  deck  department  and 
everything  going  on  on  deck,  loading  and  dis- 
charging. 

Q.  If  while  you  were  in  charge  Mr.  Meyer  or 
Mr.  Hand  sent  a  man  aboard  you  didn't  want  on 
there  could  you  refuse  him? 
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A.     Could  I  refuse  him? 

Q.     Yes.  A.     I  don't  believe  I  could. 

Trial  Examiner  Myers :  If  a  man  came  on  there 
intoxicated  would  you  send  him  back? 

A.  If  a  man  was  intoxicated,  yes,  I  would  refuse 
a  man  like  that,  for  the  safety  of  the  ship  or  some- 
thing like  that,  loading  gasoline.  [1280] 

Q.  Whether  you  had  authority  or  not,  you  would 
take  it  of  your  own  volition  ? 

A.  I  would  in  a  case  like  that.  It  was  never 
taken  up  before  in  The  Texas  Company. 

Q.  (By  Mr.  Martin)  Did  I  understand  you  to 
say  that  Captain  Roney  took  a  trip  on  your  boat 
about  four  or  five  or  six  months  ago,  from  New 
York  to  Port  Arthur,  or  somewhere  down  the 
coast?  A.     Captain  Roney? 

Q.     Yes. 

A.  No,  I  don't  know  that  Captain  Roney  took  a 
trip  on  the  "California".  If  he  did,  I  don't  recol- 
lect it. 

Q.  Did  you  say  that  Captain  Roney  told  you 
that  The  Texas  Company  never  discriminated  for 
union  activity? 

A.  Well,  whenever  he  came  aboard,  in  New  York 
or  Port  Arthur,  he  came  aboard,  and  he  told  us 
that  The  Texas  Company  does  not  discriminate 
against  anybody,  and  he  wanted  that  understanding. 

Q.     When  was  it  he  first  told  you  that? 

A.  Oh,  I  imagine  about  a  year  or  a  year  and  a 
half  ago,  I  guess.   I  just  can't  recollect  what  date. 
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It  was  about  a  year  or  year  and  a  half  ago,  to  the 

best  of  my  knowledge. 

Q.  Is  that  the  way  you  learned  that  policy  of  the 
company?  A.     Yes,  sir. 

Q.     Did  you  ever  see  it  in  print?  [1281] 

A.     I  never  saw  it  in  print,  no,  sir. 

Q.     Never  did?  A.     No,  sir. 

Trial  Examiner  Myers:  Did  you  ever  receive 
any  written  instructions  regarding  this  policy  of  the 
company  regarding  unions?  A.     No,  sir. 

Q.  Now,  Mr.  Rosen,  how  do  you  keep  track  of 
overtime?  A.     Keep  track  of  overtime? 

Q.    Yes. 

A.  Well,  Ave  have  a  regular  overtime  book,  and 
at  the  end  of  the  voyage,  the  day  before  we  get  in, 
we  have  a  regular  overtime  sheet,  and  we  make 
that  out,  and  take  it  up  to  the  captain,  and  he 
approves  of  it,  and  he  pays  them;  signs  it  and 
pays  them. 

Q.  Now  when  do  you  make  out  this  overtime 
sheet  ? 

A.  I  generally  make  it  out  about  a  day  before 
we  get  in  port.    That  is  the  original  copy. 

Q.  You  mean  a  day  before  you  get  into  the  lay- 
off port?  A.     To  Port  Arthur,  yes,  sir. 

Q.     How  often  do  you  pay  off  ? 

A.  Well,  Ave  pay  off  for  the  final  voyage  when 
we  arrive  in  Port  Arthur. 

Q.     Hoav  about  other  times? 
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A.  Other  times  you  just  give  them  an  advance, 
and  they  draw  [1282]  as  much  money  as  they  want 
up  north.  But  the  final  port  of  discharge  here  is 
Port  Arthur,  the  pay  off. 

Q.     How  often  do  you  give  them  a  pay  off? 

A.  That  is  up  to  the  master.  He  can  pay  off 
as  many  times  as  he  wants  to,  as  many  times  as  he 
pleases. 

Q.     What  is  the  custom? 

A.  The  custom  is  every  five  days.  The  Captain 
Peterson  gave  them  money  any  time  they  wanted 
it.    There  was  no  custom  with  him  at  all. 

Q.  But  you  figured  up  this  overtime  only  once? 
"Well  only  the  day  before  you  got  into  Port  Arthur  ? 

A.  That  is  this  overtime  here.  But  when  they 
go  in  a  shipyard  that  is  a  different  thing.  That  is 
tank  cleaning. 

Q.     When  did  you  figure  that? 

A.  Before  you  go  into  the  shipyard.  If  there 
are  any  grievances  they  can  have  it  out  right  then. 

Q.  When  do  you  put  these  entries  of  overtime 
down  in  your  record? 

A.     The  regular  original  sheet? 

Q.    Yes. 

A.     The  day  before  we  get  to  Port  Arthur. 

Q.  Do  you  remember  it  in  your  head  up  until 
then? 

A.  No.  I  keep  it  in  a  book,  a  little  book  for  that, 
from  day  to  day,  and  it  has  everything  they  have 
done. 
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Q.     Carry  it  in  your  hip  pocket?  [1283] 

A.  Carry  it  in  my  desk.  If  the  men  don't  want 
their  money  up  north  they  don't  have  to  take  it. 
They  can  get  it  down  south. 

Q.  Now  you  said  up  there  when  you  had  that 
discussion  concerning  overtime  in  New  York  that  all 
of  the  men  were  satisfied  except  Blasingame  and 
Rosen,  Gordon  Rosen. 

Q.  No,  they  all  seemed  to  be  satisfied  up  there 
on  the  overtime.  I  heard  no  more  about  it  then. 

Q.     Including  Rosen  and  Blasingame? 

A.    Yes,  sir. 

Trial  Examiner  Myers :  You  gave  them  five  days 
overtime  ? 

A.     Five  days  for  tank  cleaning. 

Q.  When  did  you  have  this  discussion  you  told 
us  about  when  you  were  in  the  captain's  office? 

A.     When  we  were  in  the  captain's  office. 

Q.     Where  was  that? 

A.     In  Erie  Basin,  dry  dock,  shipyard. 

Q.    In  New  York?  A.    Yes,  sir. 

Q.  If  I  understood  you  correctly,  you  said  on 
direct  examination  that  all  the  men  were  satisfied 
except  those  two  at  that  time? 

A.  No,  they  were  all  satisfied  with  the  five  days' 
pay.    They  were  dissatisfied  with  other  things. 

[1284] 

Q.  They  were  satisfied  before  they  got  the  five 
days? 
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A.     They  were  satisfied  before  they  got  the  five 
days. 

Q.  Who  was  satisfied  before  they  got  the  five 
days'? 

A.  All  the  crew  were  satisfied  except  Blasingame 
and  Rosen. 

Q.     How  do  you  know? 

A.  I  went  around  and  notified  every  man  my- 
self individually. 

Q.  As  to  how  much  for  that  you  were  going  to 
give  them? 

A.     As  to  how  much  tank  cleaning  they  had. 

Q.  Now  as  you  gave  them  what  you  thought  was 
their  due,  did  you  say,  are  you  satisfied? 

A.     They  said  it  was  okeh. 

Q.     Every  man? 

A.     Except  Blasingame  and  Rosen. 

Q.     Every  man  except  Blasingame  and  Rosen? 

A.    Yes,  sir. 

Q.     Who  did  they  say  that  to?  A.     To  me. 

Q.     Did  you  get  it  in  writing? 

A.     No,  I  didn't  get  it  in  writing. 

Q.  Then  if  they  were  satisfied,  and  they  said 
so,  how  do  you  explain  that  your  own  boatswain, 
your  own  assistant,  came  up  a  little  while  later 
and  said  the  men  demand  $5.00  overtime? 

A.  That  is  what  I  can't  explain.  I  don't  know 
what  went  on  back  there  in  the  forecastle.  When 
these  men  left  the  [1285]  captain's  office  Blasin- 
game and  Rosen  after  we  offered  them  $4.00  they 
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were  satisfied.  They  went  back,  and  later  on  the 
boatswain  came  up  and  said  they  wanted  $5.00 
pay.  However,  they  must  have  had  a  discussion  in 
the  forecastle. 

Q.     Do  you  think  they  were  satisfied  then1? 

A.     That  I  couldn't  say. 

Q.     Do  you  think  they  were  satisfied? 

A.     That  I  couldn't  say.  [1286] 

Q.  When  the  boatswain  came  up  to  you  and  said, 
these  fellows  demand  $5.00  overtime,  and  think  they 
are  entitled  to  it,  do  you  think  they  were  satisfied? 

A.     The  men? 

Q.    Yes.  A.    At  the  time  you  mean? 

Q.    Yes. 

A.  They  were  satisfied  with  the  five  days,  but 
they  were  not  satisfied  before  that. 

Q.  But  prior  to  that  you  thought  they  were 
satisfied,  did  you? 

A.  Yes.  When  I  went  around  and  asked  these 
men  myself  they  told  me  they  were  satisfied,  any- 
way. What  discussion  went  on  down  in  the  fore- 
castle, I  don't  know. 

Q.  Now  when  the  boatswain  came  up  to  you  and 
said,  the  men  are  not  satisfied  with  $4.00,  or  what- 
ever you  told  them  you  would  give  them,  did  you 
feel  that  they  were  stirring  up  a  fuss  down  there? 

A.  No,  not  at  all.  That  is  what  we  are  there  for, 
to  come  to  some  agreement;  and  if  we  couldn't,  we 
call  up  Mr.   Roney  and  find   out  what  he   would 
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do  abont  it.    We  didn't  do  anything  at  all;  didn't 

say  anything;  just  looked  at  one  another. 

Q.  Did  you  say  Blasingame  complained  to  you 
there  in  New  York,  brought  a  grievance  of  some 
kind  up  to  you?  A.     In  New  York?  [1287] 

Q.    Yes. 

A.  Yes,  about  this  overtime  business.  He  didn't 
have  as  much  overtime  coming  as  the  rest  of  the 
crew  had. 

Q.  Why  did  you  think  he  was  talking  on  behalf 
of  himself? 

A.     Well,  because  he  was  talking  to  me  about  it. 

Q.    What  did  he  say? 

A.  I  told  him  he  had  two  and  a  half  days'  time 
coming. 

Q.  When  he  first  came  up  to  you  what  did  he 
say? 

A.  Well,  he  didn't  come  up  to  me.  I  went  up 
and  approached  him  first. 

Q.     What  did  you  say  to  him? 

A.  I  told  him  just  how  many  days'  time  they 
had  coming. 

Q.     Who  was  that? 

A.  I  told  Blasingame  and  Rosen,  and  I  told  all 
the  rest  of  the  crew.  They  were  all  on  different 
parts  of  the  ship,  working  around. 

Q.    Where  did  you  go  from  there? 

A.     I  went  all  around  to  the  rest  of  the  sailors. 

Q.  Didn't  you  go  with  Blasingame  and  Rosen 
to  the  captain's  office? 
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A.  When  they  told  me  about  their  grievance, 
I  said,  "We  will  go  up  and  see  the  captain." 

Q.     Who  was  approaching  whom  then? 

A.     What? 

Q.  Who  was  going  which  way  when  they  told 
you  about  their  [1288]  grievance? 

A.     Who  was  going  which  way? 

Q.  Did  you  approach  them,  or  did  they  approach 
you? 

A.  I  approached  them  first  off,  and  told  them 
how  much  money  they  were  getting.  And  they 
told  me  they  were  not  getting  enough.  And  I  said: 
"Well,  we  will  go  up  to  the  captain's  office  and 
see  the  captain  about  it." 

Q.  Did  you  suggest  they  go  to  the  captain's 
office? 

A.  I  suggested  that  they  go  to  the  captain's 
office. 

Q.     Where  were  they  found  when  they  met  you? 

A.  They  were  working  on  the  forward  part  of 
the  ship. 

Q.     Was  it  then  when  you  talked  to  them? 

A.    Yes,  sir. 

Q.  Did  you  later  meet  them  somewhere  on  the 
well  deck? 

A.  No.  I  stayed  in  the  captain's  room,  and  they 
came  back  up  again. 

Q.    Had  they  ever  been  up  there? 

A.    Yes.    They  went  back  aft  there,   and  they 
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had  some  discussion  of  some  kind,  and  they  said 

they  were  not  satisfied  with  three  days. 

Q.     Did  you  see  them  go  back  aft  ?  A.    Yes. 

Q.     Where  were  you  standing? 

A.     Right  in  the  captain's  room,  and  we  could 
look  directly  on  the  whole  afterpart  of  the  ship. 

[1289] 

Q.     And  then  what  happened? 

A.  Then  they  came  back  and  said  they  were 
not  satisfied. 

Q.     Where  did  you  go? 

A.     We  were  still  in  the  captain's  room. 

Q.  I  thought  you  said  you  walked  to  the  cap- 
tain's room  with  them.  A.     Yes. 

Q.     And  you  said  you  approached 

A.  And  when  they  went  off  I  stayed  in  the  cap- 
tain's room. 

Q.  Where  did  you  first  talk  with  those  fellows 
about  overtime  that  day? 

A.     On  the  deck,  on  the  forepart  of  the  vessel. 

Q.  Did  they  at  that  time  go  to  the  captain's 
office  with  you? 

A.     They  went  to  the  captain's  office  with  me. 

Q.     Right  then?  A.    Yes,  sir. 

Q.     Then  did  they  leave  the  captain's  office? 

A.  They  left  the  captain's  office,  and  they  went 
back  aft  somewhere.  I  don't  know  where  they  went. 
And  they  came  back,  and  they  said  they  wanted 
four  days'  pay.    And  the  captain  decided  to  ?;Wq 
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them  four  days'  pay,  and  they  left  again.  They 
seemed  to  be  satisfied  then.  They  seemed  to  be  con- 
tented with  the  four  days'  pay,  those  two  particular 
men. 

Q.  Did  you  have  any  other  discussions  with 
Blasingame  con-  [1290]  cerning  any  complaint  while 
he  was  aboard  the  " California'"? 

A.     At  that  time,  you  mean,  in  the  shipyard? 

Q.     No,  no;  any  time  he  was  aboard. 

A.  He  came  up  to  me  and  said  that  he  was 
going  to  get  fired. 

Q.  Did  he  say  when  he  came  up  that  he  was 
satisfied  or  discontented  ? 

A.    Yes,  and  he  wanted  to  go  home. 

Q.  How  long  had  he  been  on  the  ship  when 
he  said  that? 

A.  I  understand  he  had  been  there  since  June, 
I  guess. 

Q.     Several  months'? 

A.    Yes,  a  couple  of  months. 

Q.  And  he  had  never  made  any  complaints  to 
you  except  this  one  when  he  said  he  was  discon- 
tented with  everything  on  the  boat*?  A.     Yes. 

Q.     Did  that  strike  you  as  sort  of  irregular? 

A.    Yes,  sir. 

Q.  Do  sailors  customarily  act  that  way,  sort  of 
keeping  to  themselves  for  several  months,  and  tell 
you  all  at  once  when  they  leave? 

A.     Some  of  them  do,  and  some  of  them  don't. 
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Trial  Examiner  Myers:  Some  of  them  are 
chronic  kickers? 

A.     Some  are  chronic,  yes. 

Q.  (By  Mr.  Martin)  Mate  Rosen,  you  said 
some  of  the  men  on  the  "California"  were  union 
men?  [1291] 

A.     Some  of  them  were  union  men,  yes. 

Q.     About  what  percentage? 

A.  Well,  I  just  couldn't  say,  but  just  about  65 
per  cent  of  them. 

Q.     Were  union  men? 

A.    Yes,  to  my  knowledge. 

Q.     On  the  "California"?  A.     Yes,  sir. 

Q.     How  do  you  know? 

A.     Some  of  them  told  me  about  it. 

Q.     65  per  cent  of  them  told  you  so  ? 

A.  The  boatswain  told  me,  yes.  I  figured  about 
that  much  of  an  average.  [1292] 

Q.     How  many  men  told  you  they  were  members  ? 

A.     I  just  couldn't  say  offhand. 

Q.     When  did  you  figure  out  it  was  65  per  cent? 

A.  Well,  I  figured  it  was  that  many  men  in 
proportion  to  the  men  I  had,  you  see.  I  figured 
about — well,  I  figured  about  three  or  four  men  out 
of  the  whole  thirteen  of  them  were  not,  you  see. 

Q.     You  knew  right  along  they  were  union  men? 

A.  Some  of  them,  yes,  and  some  of  them  I  did 
not.  I  may  be  mistaken.  Maybe  some  of  them  were 
union;  I  don't  know;  and  maybe  some  of  them  were 
not. 
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Q.  How  conlcl  you  tell  that  they  were  union  or 
non-union  ? 

A.     Well,  they  told  me  they  were  union  men. 

Q.  Did  you  ever  look  at  any  papers  of  the  men 
when  they  came  aboard? 

A.     Their  certificates,  yes. 

Q.     Did  you  look  at  the  certificates'? 

A.    Yes,  sir. 

Q.  When  }tou  see  a  man  with  a  certificate  does 
that  indicate  to  you  he  is  a  union  man? 

A.    No. 

Q.  Does  a  man  with  a  Copeland  book  have  to 
be  a  union  man?  A.     That  I  don't  know. 

Q.  You  don't  know  the  difference  between  a 
Copeland  book 

A.  Yes,  I  know  the  difference  between  a  Cope- 
land book  and  [1293]  the  certificate.  I  think  the 
Copeland  books  were  issued  out — I  don't  know  just 
when  they  were;  and  they  were  recalled  back  in 
again,  and  they  issued  out  certificates  in  lieu  of 
them.   I  don't  exactly  know  when  it  happened. 

Q.     What  is  a  rank  and  filer? 

A.  A  rank  and  filer  to  the  best  of  my  knowledge 
is  a  man  that  belongs  to  the  old  I.  S.  U.,  and  broke 
away  from  the  I.  S.  U. 

Q.     Did  they  have  a  strike? 

A.     Did  they  have  a  strike? 

Q.     Did  these  rank  and  filers  have  a  strike? 

A.     Yes,  sir. 
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Q.  Do  you  know  whether  they  were  called  rank 
and  filers  when  they  had  a  strike? 

A.  I  just  heard  the  word.  I  just  heard  the 
expression.    I  don't  know  who  was  who. 

Q.  Have  you  known  union  men  during  most  of 
the  time  you  have  been  at  sea? 

A.     Repeat  that,  please. 

Q.  During  the  yeras  you  have  been  at  sea,  have 
you  met  a  good  many  union  men? 

A.  I  have,  yes.  I  have  never  discriminated 
against  any  man,  whether  union  or  not. 

Q.     Have  you  met  a  good  many  union  men? 

A.  Sure,  yes,  sir.  I  belonged  to  a  imion  at  one 
time  my-  [1294]  self. 

Q.     You  say  you  were  a  member  once? 

A.  I  was  a  member  once,  yes,  sir;  the  old  Nep- 
tune Association,  1921. 

Q.     Who  was  your  boss  then? 

A.     Who  was  my  boss? 

Q.     What  is  the  Neptune  Association? 

A.     That  is  master  mates  and  pilots. 

Q.  When  were  you  a  member  of  the  Neptune 
Association?  A.     About  1921. 

Q.     For  how  long? 

A.     Oh,  about  a  year,  I  guess. 

Q.     Are  you  now? 

A.     I  am  not  now,  no,  sir. 

Q.     Now  during  that  year  what  was  your  job? 

A.  Well,  the  best  I  can  recollect,  I  was  on  one 
of  the  Ward  Line  ships  on  the  East  Coast. 
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Q.     Who  was  your  boss? 

A.  Who  was  my  boss?  Marine  superintendent, 
you  mean? 

Q.  No.  Second  mate,  if  he  was  your  boss,  and 
the  first  mate,  and  the  captain. 

A.  Well,  the  captain  would  be  my  boss  on  the 
ship. 

Q.  Were  you  a  member  of  the  Neptune  Asso- 
ciation when  you  first  boarded   that   ship? 

A.     Yes,  sir.  [1295] 

Q.    You  were?  A.    Yes,  sir. 

Q.  Did  you  walk  up  to  the  captain  and  say, 
"  Captain,  I  am  a  member  of  the  Neptune  Associa- 
tion"? A.     No,  I  did  not. 

Q.  Did  you  walk  up  to  the  first  mate  and  say, 
"I  am  a  member  of  the  Neptune  Association"? 

A.     No1,  sir. 

Q.  Could  you  get  a  job  without  being  a  member 
of  the  Neptune  Association? 

A.  I  never  took  that  up  at  all.  I  got  a  job  with- 
out the  Neptune  Association.  In  fact,  I  joined  the 
Neptune  Association  when  I  was  in  this  company. 
I  was  on  several 

Trial  Examiner  Myers:     That  was  a  pilot  outfit? 

A.     Pilot  outfit,  you  say? 

Q.    Yes. 

A.  Well,  it  consisted  of  masters,  mates  and 
pilots. 

Trial  Examiner  Myers :     Go  ahead. 

Q.  (By  Mr.  Martin)  Did  you  ever  walk  up  to 
the  first  mate  on  the  boat  and  say,  "Mate,  I  am 
a  member  of  the  Neptune  Association"? 
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A.     No,  I  never  did. 

Q.     Why  didn't  you? 

A.  Because  I  didn't  think  there  was  any  reason 
for  it. 

Q.     Didn't  want  them  to  know  it?  [1296] 

A.     I  didn't  think  there  was  any  reason  for  it. 

Q.  Now  while  you  have  been  a  mate  has  it  been 
customary  for  new  men  to  walk  up  to  you,  new  men 
on  your  boat  to  walk  up  to  you  and  say,  "Mate,  I 
am  a  member  of  a  union"? 

A.     No,  it  has  not  been  customary. 

Q.  As  a  general  rule,  do  union  men  walk  up  to 
you  and  say,  "Mate,  I  am  a  member  of  the 
N.  M.  U. "  ?  A.     No,  they  do  not. 

Q.     Or,  "I  am  a  member  of  the  I.  S.  XL"? 

A.     They  do  not. 

Q.  Did  any  of  the  men  who  boarded  The  Texas 
Company  boats  on  which  you  have  been  say,  "Mate, 
I  am  a  union  man"? 

A.     I  never   knew   of   that. 

Q.     Never  a  one?  A.     No. 

Q.     Well,  how  do  you  know  they  were  union  men  ? 

A.  These  men  that  were  aboard  the  ship,  you 
mean? 

Q.     Yes.  A.     They  told  me. 

Q.     They  walked  right  up  and  told  you? 

Q.  They  told  me  they  were  members  of  the 
N.  M.  IT. 

Q.     Did  you  ask  them? 

A.     No,  I  didn't  ask  them. 
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Q.  Did  they  just  walk  up  and  say,  "I  am  a  mem- 
ber"? A.     Yes.  [1297] 

Q.  Did  you  ever  do  that  when  you  were  a  mem- 
ber of  the  union?  A.     What? 

Q.  Ever  walk  up  to  your  superior  and  say,  "I 
am  a  union  man "  ?  A.     No. 

Q.     But  they  did? 

A.  Yes,  some  of  them  did,  yes,  and  some  of  them 
did  not. 

Q.     Did  65  per  cent  of  them  do  that? 

A.     About  65  per  cent,  I  guess. 

Q.  Now  does  that  65  per  cent  include  members 
of  the  engine  and  steward's  force? 

A.     No,  I  am  just  talking  about  deck  force. 

Q.     Just  the  deck  force?  A.     That  is  all. 

Q.  How  many  are  there  on  the  deck  force  on  the 
"  California"? 

A.  Well,  there  is  the  boatswain,  there  are  three 
quartermasters,  and  there  are  four  able-bodied  sea- 
men, three  ordinary  seamen,  and  two  day  men,  who 
also  are  ordinary  seamen. 

Q.     How  much  is  65  per  cent  of  13? 

A.  Well,  roughly,  I  would  say  about  three  or 
four. 

Q.     Three  or  four  is  65  per  cent  of  13  ? 

A.  Roughly  speaking,  I  will  say.  I  have  not 
figured  it  out.  [1298] 

Q.     When  did  you  first  figure  that  out? 

A.     What? 

Q.     When  did  you  first  figure  that  out? 
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A.  Thirteen  men.  Roughly  speaking,  that  would 
be  about  two  men. 

Q.     How  many?  A.     About  two. 

Trial  Examiner  Myers:  "Who  were  not  union, 
you  mean  ?  You  mean  one-third  were  not  members  ? 

A.  That  is  what  I  figured,  roughly.  I  didn't 
do  any  figuring  on  pencil  and  paper. 

Q.  (By  Mr.  Martin)  All  but  about  two,  you 
say,  were  union  men?  That  means  that  11  of  them 
were  union  men? 

A.     I  figure  about  11  of  them  were  union  men. 

Q.  Do  you  remember  11  specific  instances  when 
a  man  came  up  to  you  and  said,  "Mate,  I  am  a 
union  man"? 

A.     No,  he  didn't  say  that  to  me. 

Q.  Do  you  remember  11  specific  instances  when  a 
man  came  up  to  you  and  said,  "Mate,  I  am  a  mem- 
ber of  the  N.  M.  IT."? 

A.     No,  I  wouldn't  say  that. 

Q.  Then  how  did  you  learn  that  11  out  of  13 
were  members  of  the  union? 

A.  Well,  I  know  some  of  them  carried  books  and 
things  like  that. 

Q.     Where  did  you  see  them?  [1299] 

A.  I  saw  them  when  they  came  aboard  some- 
times. 

Q.     Did  they  show  them  to  you? 

A.  They  show  them  to  me,  or  have  them  stick- 
ing out  of  their  pockets  there,  back  pocket,  some- 
thing like  that. 
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Q.  Don't  seamen  cany  all  their  papers  in  their 
back  pocket,  in  a  great  big  leather  folder? 

A.  Sometimes  they  do.  Sometimes  you  can  see 
an  X.  M.  IT.  book  sticking  out  too. 

Trial  Examiner  Myers:  Judge,  you  said  you 
wanted  to  adjourn  at  12:00? 

Mr.  Williams:     Yes,  sir. 

Trial  Examiner  Myers :     How  long  do  you  want  ? 

Mr.  Williams:  I  can  get  back  in  an  hour  or  an 
hour  and  a  quarter,  if  necessary. 

Trial  Examiner  Myers:     Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Myers:  All  right,  we  will  take 
an  hour  and  a  half  for  lunch,  gentlemen,  and  make 
it  up  later  in  the  day.   We  will  adjourn  until  1 :30. 

(Thereupon,  a  recess  was  taken  until  1:30  o'clock 
p.  m.)  [1300] 

After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant 
to  recess,  at  1:30  o'clock  p.  m.) 

Trial  Examiner  Myers :  Will  you  take  the  stand, 
Mr.  Rosen? 

DAVE   ROSEN 

resumed  the  stand  and  testified  further  as  follows: 
Trial  Examiner  Myers:     You  say  that  when  the 

captain  is  not  aboard  you  are  responsible  for  the 

deck  crew?  A.    Yes,  sir. 

Trial  Examiner  Myers:     And  who  is  responsible 

for  the  engine  crew? 
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A.  Well,  the  chief  engineer  or  the  first  assistant 
engineer  if  he  is  not  aboard ;  one  of  the  licensed  en- 
gineers. 

Trial  Examiner  Myers:  Now  you  told  us  before 
that  Captain  Roney  and  the  chairman  of  the  board 
of  The  Texas  Company 

A.  (Interrupting)  He  is  not  the  chairman.  He 
is  the  marine  manager.  Mr.  Riever  is  the  chairman 
of  the  board  of  directors. 

Trial  Examiner  Myers:  I  guess  you  didn't  hear 
me.  I  said  Captain  Roney  and  the  chairman  of  the 
board  of  directors  of  The  Texas  Company  came 
aboard  the  SS  " California"  a  year  ago,  is  that 
correct  % 

A.  Well,  they  came  on  board  several  times. 
About  a  year  [L301]  ago  was  about  the  first  time 
that  I  know  anything  about. 

Trial  Examiner  Myers:  Well,  about  how  many 
times  did  they  come  aboard  altogether  ? 

A.  Well,  I  couldn't  say.  Several  different  times 
at  different  ports. 

Trial  Examiner  Myers :     At  which  ports  % 

A.  Well,  they  would  come  aboard  in  New  York 
sometimes,  they  would  come  aboard  in  Baltimore 
sometimes,  they  would  come  aboard  in  Providence 
sometimes  and  sometimes  come  aboard  in  Port 
Arthur. 

Trial  Examiner  Myers:  Did  they  actually  come 
aboard  in  those  various  ports'? 
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A.  In  those  various  ports  the  ship  was  in  at 
different  times. 

Trial  Examiner  Myers:  When  did  they  speak 
to  you  about  unions?  Do  you  remember'? 

A.     Well,  on  several  occasions. 

Trial  Examiner  Myers:  Well,  when  was  the 
first  time? 

A.  Well,  as  far  as  I  can  remember  I  think  it 
was  about — let's  see?  About  a  year  ago.  I  think 
it  was  about  a  year  ago. 

Trial  Examiner  Myers:  And  that  was  in  New 
York? 

A.  I  don't  know  whether  it  was  New  York  or 
one  of  the  other  ports. 

Trial  Examiner  Myers:     I  beg  your  pardon? 

[1302] 

A.  I  say  I  can't  say  whether  it  was  New  York 
or  one  of  the  other  ports. 

Trial  Examiner  Myers:  And  who  was  present 
when  they  spoke  to  you  about  unions? 

A.  Well,  I  couldn't  say  who  was  present  at  the 
time.  Sometimes  I  would  probably  be  with  the 
captain;  sometimes  with  one  of  the  other  officers  on 
the  ship. 

Trial  Examiner  Myers:  Do  you  remember  the 
first  time  they  came  to  you  and  spoke  to  you  about 
unions  ? 

A.  Well,  I  believe  the  first  time  they  spoke  about 
it  was  when  the  new  working  rules  came  out. 
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Trial  Examiner  Myers:  Now  the  " Calif ornia" 
was  in  New  York  Harbor  a  year  ago,  wasn't  it? 
The  " California"  was  in  New  York  Harbor  about 
a  year  ago,  isn't  that  right? 

A.     Well,  as  far  as  I  can  remember,  yes. 

Trial  Examiner  Myers:  Well,  you  said  that  you 
and  Rosen  and  Blasingame  had  some  discussion 
about  overtime.  Wasn't  that  about  a  year  ago? 

A.     I  believe  it  was,  yes,  sir. 

Trial  Examiner  Myers:  Wasn't  it  in  September, 
1937?   It  was  in  September,  1937,  wasn't  it? 

A.    About  a  year  ago. 

Trial  Examiner  Myers:  Was  that  the  time  that 
Mr.  Riever  and  Mr.  Roney  came  aboard? 

A.  Well,  they  came  aboard  at  that  time  when 
it  was  in  the  [1303]  shipyard.  They  came  aboard 
after  we  had  been  there  a  couple  of  weeks. 

Trial  Examiner  Myers:  Now  could  you  tell  me 
in  your  own  words  just  what  those  two  men  or  either 
one  of  the  men  told  you  about  unions  ? 

A.  Well,  they  didn't  say  nothing  much  about 
unions,  but  they  said  they  didn't  discriminate 
against  any  men  whether  they  were  union  or  non- 
union. 

Trial  Examiner  Myers :  Well,  how  did  that  hap- 
pen to  come  up  in  the  discussion? 

A.  Well,  I  suppose  it  came  up  on  account  of 
the  working  rules,  the  working  agreement  or  some- 
thing. 

Trial  Examiner  Myers :     I  beg  your  pardon  ? 
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A.  It  came  up  on  account  of  those  working  rules 
that  were  sent  out. 

Trial'  Examiner  Myers:  "Wnat  working  rules 
were  those? 

A.  They  were  working  rules  sent  out  in  October 
to  all  ships  of  The  Texas  Company  fleet  and  posted 
in  the  most  convenient  place;  posted  right  in  the 
crew's  mess  room. 

Trial  Examiner  Myers:  When  did  they  have 
the  talks  with  you?  Before  they  sent  out  the  rules? 

A.  After  that.  Somewheres  probably  after  that. 
I  can't  just  remember  whether  it  was  before  or 
after.  I  couldn't  say.  That  has  been  a  year  ago. 
It  was  some  time  aroimd  that  time.  [1304] 

Trial  Examiner  Myers:  You  don't  remember 
just  what  the  words  were  ?  A.     No. 

Trial  Examiner  Myers :  But  the  substance  of  the 
conversation  was  that  you  should  not  discriminate 
with  reference  to  union  or  non-union  men,  is  that 
right?  A.     Yes,  sir. 

Trial  Examiner  Myers:  And  what  did  you  tell 
them  after  they  told  you  that? 

A.  I  told  them  that  we  hadn't  done  it;  we  didn't 
make  it  a  practice  of  discriminating  against  any 
men,  union  or  non-union  men. 

Trial  Exmainer  Myers:  Did  you  tell  them  that 
you  at  one  time  belonged  to  a  union? 

A.     No,  I  didn't  tell  them  that. 

Trial  Examiner  Myers:  Now  in  the  course  of 
your  inspecting  the  ship  did  you  ever  have  an  op- 
portunity to  notice  Rosen's  work  aboard  ship? 
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A.  Well,  in  the  course  of  my  inspection  I  would 
notice  his  work  and  everybody  else's  work  in  gen- 
eral. I  think  it  was  nothing"  exceptional.  Just  what 
any  other  A.B.  could  do. 

Trial  Examiner  Myers:  Just  the  average  A.B.'s 
work?  A.     Just  the  average  routine  work. 

Trial  Examiner  Myers:  There  was  nothing  bad 
about  it? 

A.     No,  there  was  nothing  bad  about  it.  [1305] 

Trial  Examiner  Myers:  And  nothing  good?  Is 
that  what  you  mean? 

A.     Just  ordinary  routine  work. 

Trial  Examiner  Myers:  He  did  his  work,  didn't 
he?  A.    He  done  his  work,  yes. 

Trial  Examiner  Myers:  Have  you  any  more 
cross  examination,  Mr.  Martin? 

Mr.  Martin:     Yes,  Mr.  Examiner. 

Trial  Examiner  Myers:  Proceed  with  it  and  let's 
get  along.  We  don't  want  to  waste  any  time. 

Cross  Examination 
(Continued) 

Q.  (By  Mr.  Martin)  Mr.  Rosen,  when  did  you 
say  these  new  working  rules  were  put  into  effect? 

A.  I  beleive  it  was  right  after  October,  1937, 
they  came  aboard  the  ship. 

Q.  Did  they  have  anything  in  them  about  not 
discriminating  between  union  and  non-union  men? 

A.     Well,  I  tell  you  I  believe  they  have. 

Q.    You  believe  they  have  ?  A.    Yes. 
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Q.  When  was  it  that  Mr.  Gordon  Rosen  and 
Mr.  Spencer  and  Mr.  Blasingame  left  the  boat? 

A.     That  was  in  September. 

Q.     The  preceding  month? 

A.     The  preceding  month,  yes.  [1306] 

Q.  Do  you  see  any  connection  between  those  two 
things  ? 

A.  Let's  see  now?  I  believe  that  was  in  Sep- 
tember and  these  didn't  come  out  until  October. 

[1307] 

Q.  These  working  rules  with  thier  non-discrim- 
ination clause  came  out  just  a  few  weeks  after  they 
left  the  boat? 

A.  Just  after  that  they  came  out ;  in  about  Sep- 
tember. 

Q.  Was  it  then  that  Captain  Roney  talked  to 
you?  A.     Just  about. 

Q.  Did  you  see  any  connection  between  Captain 
Roney 's  visit  and  these  working  rules  and  these 
men's  discharge?  A.     No. 

Q.  I  thought  you  told  me  before  lunch  you  had 
never  seen  anything  about  this  non-discrimination 
in  writing? 

A.     I  thought  so  too,  but  I  had  overlooked  it. 

Q.     Your  memory  has  been  refreshed  since  then? 

A.     No,  but  I  had  overlooked  it. 

Q.  You  mean  you  didn't  figure  you  would  be 
asked  that  question?  A.     I  beg  your  pardon. 

Q.  I  say  you  mean  you  didn't  figure  you  would 
be  asked  that  question? 
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A.  I  didn't  figure  I  would  be  asked  it?  No.  You 
asked  me  it  already. 

Q.  Did  I  understand  you  correctly  that  the  only 
times  that  Mr.  Blasingame  mentioned  grievances 
to  you  was  that  time  in  New  York? 

A.     You  mean  in  the  shipyard? 

Q.    Yes.  [1308] 

A.  No,  he  mentioned  grievances  when  we  got  to 
Port  Arthur  too. 

Q.     Just  those  two  times?  A.    Yes,  sir. 

Q.     During  the  entire  period  he  was  on  the  boat  ? 

A.     Repeat  that  please. 

Q.  During  the  entire  period  he  wTas  on  the  boat? 
Just  those  two  times? 

A.     Just  those  two  times. 

Q.  Now,  you  wouldn't  say  he  is  a  chronic  kicker 
from  those  two  times  would  you?  A.     No. 

Q.     You  wouldn't  say  he  was  a  chronic  kicker? 

A.     No,  I  wouldn't  say  he  was  a  chronic  kicker. 

Q.  So  if  he  was  fired  he  wouldn't  have  been 
fired  for  being  a  chronic  kicker? 

A.  No,  he  wouldn't  be  fired  for  being  a  chronic 
kicker,  but  he  wasn't  fired. 

Q.  Now,  to  clarify  the  record,  will  you  take  your 
mind  back  to  that  instance  in  New  York  and  begin 
with  the  time  you  first  mentioned  overtime  to  Blas- 
ingame and  Rosen  and  Spencer  or  any  other  mem- 
bers of  the  crew.  Then  tell  us,  step  by  step,  exactly 
where  you  met  those  men  and  what  was  said  and 
then  what  you  saw.    Do  it  step  by  step  and  make 
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it  all  inclusive  and  get  in  everything  that  you  can 

remember.  [1309] 

A.  All  right.  We  first  arrived  at  the  shipyard. 
Those  men  were  all  busy  working  around  the  decks. 
I  went  around  to  each  individual  man  and  told  him 
how  much  money  they  had  coming  to  him  for  over- 
time as  you  call  it ;  tank  cleaning  money ;  and  when 
I  got  to  Blasingame  and  Rosen  I  told  them  how 
much  money  they  had  coming.  They  were  wTorking 
on  the  fore  part  of  the  ship. 

Q.     Both  of  them? 

A.     Both  of  them,  yes,  sir-  working  together. 

They  didn't  like  the  idea;  didn't  think  they  were 
getting  enough. 

So  I  said,  "I  will  take  you  up  to  the  captain's 
office." 

We  went  to  the  captain's  office  and  Rosen  was 
supposed  to  get  three  days'  pay,  Blasingame  two 
and  a  half  days'  pay.  He  didn't  work  on  the  tanks 
as  long  as  Rosen  did.  They  were  not  satisfied  and 
they  started  telling  us  what  the  Gulf  Refining  ships 
wTere  getting  and  the  Standard  Oil  were  getting  and 
all  of  that  thing. 

So  the  captain  said,  "Well,  we  will  give  you  four 
days'  pay." 

Well,  finally  they  agreed  to  four  days'  pay  and 
they  left  the  office  and  they  went  back  aft.  Where 
they  went  we  didn't  know.  They  went  out  of  sight. 
Pretty  soon  why  the  boatswain  came  up  and  says 
that  the  gang  wants  five  days'  pay  or  they  all  quit. 

[1310] 


Nat.  Labor  Relations  Board  1101 

(Testimony  of  Dave  Rosen.) 

Well,  the  captain  and  me  looked  at  one  another 
and  the  captain  told  him  he  wasn't  authorized  to 
pay  five  days'  pay  but  that  he  would  go  down  on  the 
dock  and  call  up  Mr.  Roney,  which  he  did.  He  called 
up  Mr.  Roney  and  Mr.  Roney  told  him,  "Give  them 
five  days'  pay." 

So  he  gave  them  five  days'  pay  and  everybody 
came  out  and  turned  to. 

As  far  as  we  were  concerned  they  seemed  to  be 
contented.  What  was  going  on  amongst  them  we 
didn't  know.  They  seemed  to  be  contented  at  that 
time.  They  done  their  wrork. 

Q.     Anything  else?  A.     That  is  all. 

Q.  Can  you  name  me  some  of  the  members  of 
your  crew  in  September,  1937  who  were  not  mem- 
bers of  the  union? 

A.  No,  I  can't  do  that  now.  I  don't  believe  I  can 
remember  them. 

Q.  Can  you  describe  to  me  what  an  N.  M.  U. 
book  looks  like? 

A.  All  I  know,  it  is  a  black  book  with  ' '  N.  M.  IT. ' ' 
on  the  cover  is  all  I  know.  The  men  would  come 
aboard  there  and  show  me  their  papers  and  they 
would  pull  out  all  their  papers  and  the  N.  M.  U. 
book  would  come  out  with  it,  A  couple  of  occasions 
there  I  had  a  chance  to  see  it  that  way.  Or  else  they 
would  have  it  in  their  back  pocket. 

Q.     Why   would   they   show   you   their   papers? 

A.  Well,  when  a  new  man  comes  aboard  he 
shows  me  his  papers.  [1311] 
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Q.     He  shows  you  his  papers? 

A.  A  new  man  comes  aboard  and  he  shows  me 
his  A.  B.  and  life  boat  ticket, 

Q.     Do  they  always  do  that? 

A.     Yes,  sir,  always  do  that. 

Q.     How  many  instances  like  that  happened? 

A.  Well,  I  can't  recall  that  right  now  just  how 
many  times  it  happened. 

Q.    Are  N.  M.  U.  books  covered  with  anything? 

A.  Well,  the  books  themselves  are  not,  but  some 
of  them  were  in  envelopes.   Some  of  them  were  not. 

Q.     What  color  was  the  envelope? 

A.     Well,  an  ordinary  manila  envelope  I  guess. 

Q.  Can  you  name  me  any  member  of  the  crew 
of  the  "California"  in  1937  who  came  up  to  you 
and  said,  "I  am  a  union  man"? 

A.     I  cannot.   I  don't  remember  them. 

Q.     Why  did  you  quit  the  Neptune  Society? 

A.  Well,  there  was  a  lot  of  trouble  in  them  days. 
We  had  a  secretary-treasurer  by  the  name  of  Cap- 
tain McGray  and  he  was  supposed  to  have  been 
accused  of  misappropriating  funds  or  something  to 
that  effect. 

Q.     Who  was  this?   The  head  of  the  iinion? 

A.    What? 

Q.     Is  this  the  head  of  the  union? 

A.  Yes,  sir,  the  head  of  the  union.  He  was 
secretary-treasurer.  [1312] 

Q.     That  is  unusual,  isn't  it? 

A.  Well,  it  wasn't  unusual  in  this  case.  There 
was  a  lot  of  discrimination  and  a  lot  of  trouble 
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about  it  and  they  had  quite  a  few  meetings  and  a 

lot  of  people  decided  to  quit. 

Q.     Do  you  think  that  is  the  usual  thing  in  a 
union  ? 

A.     Well,  no,  I  don't  think  so.    Some,  yes;  and 
some,  not. 

Q.     Did  you  like  that  union  while  you  were  in  it? 

A.     Yes,  I  liked  that  union.   It  was  a  good  union 
and  all. 

Q.     Did  you  join  another  one  after  you  left  that 
one?  A.    No,  I  haven't. 

Q.    How  come? 

A.    Well,  I  just  didn't  want  to  join  any  more 
unions,  that  is  all. 

Q.    Were  you  against  them  after  that? 

A.     I  quit  the  union  after  that. 

Q.     Did  that  sour  you  on  unions? 

A.     Did  it  what? 

Q.     Sour  you? 

A.     Sour?  Yes,  it  soured  me  for  a  while. 

Q.     Did  you  recover?  A.     Yes,  I  did. 

Q.    When? 

A.     Oh,  I  just  can't  say  when.    This  was  a  long 
time  ago. 

Q.     How  many  N.  M.  U.  books  have  you  seen? 

[1313] 

A.     Oh,  I  can't  recall  that. 

Q.     How  many  did  you  see  on  the  "California" 
back  in  1937? 
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A.     I  can't  recall  that  either;  if  I  seen  any  at  all. 

Q.     What  color  did  you  say  they  are? 

A.     They  are  black  books,  what  I  seen  of  them. 

Q.  Did  you  say  you  didn't  see  any  at  all  on  the 
"  California'"? 

A.  Sure.  I  said  I  had  seen  some  on  the  "  Cali- 
fornia." 

Q.    You  did  see  some  ?  A.     Oh,  yes. 

Q.     How  many? 

A.     Well,  I  can't  recall  just  how  many. 

Q.     Eleven? 

A.  Oh,  I  don't  know.  I  couldn't  say  eleven  or 
seven  or  seven  or  eight.  I  just  didn't  take  any  notes 
of  it, 

Q.  You  have  seen  enough  of  them  so  that  you 
are  pretty  sure  what  they  look  like? 

A.     Yes,  I  have  seen  some. 

Q.    Are  they  made  of  leather  ? 

A.     Eleven?   No,  I  wouldn't  say  eleven. 

Q.  Leather  ?  The  books  are  covered  with  leather, 
black  leather,  are  they? 

A.  Well,  to  tell  you  the  truth,  I  never  handled 
any  of  them.  I  just  seen  them  offhandedly.  They 
looked  like  black  leather.  They  may  not  have  been. 
That  is  the  way  they  looked  to  me.  [1314] 

Q.  Is  that  how  you  tell,  that  those  men  who  had 
the  books  were  members  of  the  N.  M.  U.? 

A.  Well,  naturally  a  man  who  didn't  have  a 
book  wouldn't  be  a  member  of  the  N.  M.  U.,  would 
he?  But  it  didn't  make  any  difference  to  me 
whether  he  had  a  book  or  not. 
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Q.  I  understand,  but  I  am  just  trying  to  find  out 
how  you  learned  who  was  a  union  member  and  who 
was  not. 

A.  Well,  as  I  say,  I  might  have  seen  some  come 
aboard  and  have  them  in  their  pockets  and  take 
them  out  with  their  papers  or  something  else.  Some- 
body might  tell  me  that  that  fellow  was  a  union 
man  or  something  else  maybe. 

Q.  As  a  matter  of  fact,  isn't  the  union  book  blue 
instead  of  black  ? 

A.     The  N.  M.  U.  book? 

Q.    Yes,  sir. 

A.     Well,  that  is  blue,  yes. 

Mr.  Martin:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Rosen,  during 
cross  examination  you  mentioned  working  rules.  I 
show  you  this  writing  entitled  "Texas  Company 
Marine  Department  Working  Conditions  and  Over- 
time Rules,  Unlicensed  Personnel"  dated  October 
1,  1937,  and  ask  you  if  they  are  the  working  rules 
to  which  you  referred. 

A.  Now,  I  see  it.  Yes.  The  rules  are  published 
aboard  [1315]  the  ship  in  the  crew's  mess  room. 

Q.  When  were  they  received  on  the  "Cali- 
fornia"? 

A.  Well,  they  came  out  quite  a  bit  after  October 
and  they  were  posted  as  soon  as  they  came  aboard. 
This  No.  1  item  here  says,  "No  employee  will  lose 
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his  job  or  be  forced  off  his  job  because  of  member- 
ship or  non-membership  in  any  organization." 

Well,  I  may  have  overlooked  that. 

Mr.  Wright:  I  move  that  it  be  stricken  as  not 
responsive  to  any  question. 

Mr.  Van  Dusen:     I  offer  this  in  evidence. 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Martin:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion I  ask  the  reporter  to  please  mark  that  paper  in 
evidence  as  Respondent's  Exhibit  No.  12. 

(Thereupon  the  document  above  referred  to 
was  marked  as  "Respondent's  Exhibit  No.  12" 
for  identification  and  was  received  in  evidence.) 

RESPONDENT'S  EXHIBIT  NO.   12 

The  Texas  Company 
Marine  Department 

WORKING  CONDITIONS  AND  OVERTIME 
RULES  —  UNLICENSED  PERSONNEL 

October  1,  1937 

Notice  to  All  Employees 

(To  be  posted  on  bulletin  boards  of  all  vessels) 

The    Company    annoimces    the    following    general 

policy  which  will  govern  working  conditions  aboard 

its  vessels. 

General  Rules 
1.  No  employee  will  lose  his  job  or  be  forced 
off  a  ship  because  of  his  membership  or  non- 
membership  in  any  organization. 
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2.  It  is  the  Company's  policy  to  provide  the 
number  of  personnel  as  required  by  law  and  as 
determined  by  the  Company  in  line  with  good 
management. 

3.  Overtime  will  not  be  paid  for  work  during 
regular  working  hours. 

4.  No  intoxicating  liquors  will  be  permitted 
on  board  ship  at  any  time. 

Working  Rules 

1.  Saturday  afternoons,  Sundays,  and  the  follow- 
ing Holidays — New  Year's  Day,  Memorial  Day, 
July  Fourth,  Labor  Day,  Thanksgiving  and  Christ- 
mas shall  constitute  overtime  for  any  work  per- 
formed in  all  ports.  While  at  anchorage  port  time 
to  commence  immediately  upon  loading  or  discharg- 
ing of  cargo.  If  ship  does  not  move  from  anchorage 
within  two  hours  after  the  completion  of  discharg- 
ing or  loading  operation  for  the  purpose  of  shifting 
to  another  berth  or  dock,  the  overtime  rate  shall 
cease. 

2.  On  Saturday  afternoons,  Sundays,  or  the  above 
Holidays  at  sea,  any  work  performed  other  than 
for  the  navigation  and  normal  operation  of  the 
vessel,  and  for  the  safety  of  the  vessel,  crew  and 
cargo  shall  constitute  overtime. 

3.  All  above  Holidays  falling  on  Sundays  are 
to  be  observed  on  the  following  day. 

4.  All  work  done  outside  of  the  regular  working 
schedule  except  for  the  safety  of  the  vessel,  crew 
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and  cargo  is  to  be  paid  for  at  the  rate  of  70c  an  hour 

in  all  departments. 

5.  If  because  of  illness  or  other  reasons  an  em- 
ployee is  assigned  for  one  full  day  or  watch  to 
another  classification  paying  a  higher  rate  than  his 
own,  he  shall  receive  the  higher  rate  during  such 
assignment. 

6.  All  unlicensed  persomiel  with  one  year  of  con- 
tinuous service  shall  be  given  an  annual  vacation  of 
one  week  with  pay.  Those  in  continuous  service  two 
years  or  more  shall  be  given  an  annual  vacation  of 
two  weeks  with  pay. 

7.  When  seamen  are  required  to  do  extra  work 
because  a  vessel  sailed  "short-handed",  the  wages 
of  the  absent  seamen  shall  be  divided  among  the 
seamen  who  perform  the  work. 

Deck  Department 

1.  Overtime  shall  be  paid  for  tying  up  or  letting 
go  lines  if  the  work  is  done  outside  the  regular 
working  schedule. 

2.  Tank  cleaning.  Men  on  watch  required  to  enter 
tanks  for  cleaning  shall  be  paid  70c  per  hour.  Men 
not  on  watch  required  to  enter  tanks  for  cleaning 
will  be  paid  $1.00  per  hour.  Men  actually  engaged 
in  the  removal  of  sludge  from  the  tanks,  whether  on 
deck  or  in  the  tanks,  shall  be  paid  at  the  above  over- 
time rates. 

3.  At  sea,  it  shall  be  the  normal  practice  not  to 
perform  any  work  after  6:00  P.  M.  or  before  6:00 
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A.  M.  except  for  navigation  and  the  safety  of  the 

vessel,  crew,  or  cargo. 

4.  Pumpmen.  At  the  discharge  port,  the  first 
pumpman's  eight  hours  are  to  begin  with  the  in- 
structions to  start  discharging  cargo  or  with  the  in- 
structions to  stand  by  to  discharge  cargo,  such  time 
to  be  continuous.  The  second  pumpman's  eight 
hours  are  to  begin  when  he  relieves  the  first  pump- 
man. Each  pumpman  is  to  work  eight  hours  in 
each  twenty-four  hours,  and  any  additional  time 
worked  in  each  twenty-four  hour  period  is  to  be 
considered  overtime. 

5.  At  sea  the  pumpmen  will  work  eight  hours  per 
day,  except  on  days  of  arrival  when  the  pumpmen's 
day  shall  start  as  outlined  in  paragraph  4.  Any 
work  performed  on  the  day  of  arrival  previous  to 
instructions  to  start  discharging  cargo  or  instruc- 
tions to  stand  by  to  discharge  cargo,  will  be  con- 
sidered overtime. 

Engine  Department 
1.  Oilers  at  Sea  are  to  be  divided  into  three 
watches.  Their  work  will  consist  of  oiling  main 
and  auxiliary  machinery  and  the  steering  gear,  ice 
machine  and  blowers  which  may  be  outside  the 
engine  room  spaces.  They  shall  not  while  on  watch 
be  called  upon  to  perform  any  other  work.  For 
their  own  safety,  they  are  to  keep  hand  rails,  grat- 
ings and  floor  plates  wiped  in  way  of  moving  ma- 
chinery. Such  work  as  polishing  brass  or  hand  rails, 
painting,  scaling  or  washing  paint  work  is  not  to 
be  done  by  the  Oilers. 
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2.  Oilers  in  port  if  on  watch  at  anchor  or  at  the 
dock  provided  they  are  not  required  to  tend  water, 
shall  assist  in  making  repairs  between  the  hours  of 
6 :00  A.  M.  to  6 :00  P.  M.  as  directed  by  the  Engineer. 
No  work  outside  of  the  routine  standing  of  an  an- 
chor watch  is  to  be  done  by  the  Oilers  between  the 
hours  of  6:00  P.  M.  and  6:00  A.  M. 

Oilers  in  Port  and  watches  broken,  the  hours  of 
work  shall  be  from  8:00  A.  M.  to  12:00  Noon,  1 
P.  M.  to  5 :00  P.  M. 

3.  Watertenders  (when  carried)  at  sea  shall  be 
divided  in  three  watches.  They  shall  not  while  on 
watch  be  called  upon  to  perform  any  other  work. 

4.  Watertenders  (when  carried)  in  port  if  not 
on  watch  and  no  steam  at  the  dock  shall  assist  in 
making  repairs  between  the  hours  of  6:00  A.  M. 
and  6 :00  P.  M.  as  directed  by  the  Engineer. 

Watertenders  in  port  with  watches  broken  and 
no  steam,  the  hours  of  work  shall  be  from  8 :00  A.  M. 
to  12 :00  Noon,  and  from  1 :00  P.  M.  to  5 :00  P.  M. 

5.  Firemen  at  sea  shall  be  divided  into  three 
watches.  The  firemen  are  to  tend  the  fires,  clean 
burners,  fuel  oil  strainers  and  keep  their  stations 
clean.  They  are  not  to  go  above  the  first  grating  or 
below  the  floor  plates  for  any  cleaning  or  painting 
except  to  clean  any  loose  oil  resulting  from  their 
work.  Also,  Firemen  are  not  to  be  required  to  tend 
water. 

6.  Firemen  in  port  and  watches  not  broken,  their 
duties  shall  be  the  same  as  at  sea. 
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Firemen  in  port  with  watches  broken  and  no 
steam,  shall  assist  in  the  upkeep  and  repair  work 
as  directed  by  the  Engineer.  Their  hours  shall  be 
from  S  :00  A.  M.  to  12 :00  Noon,  1 :00  P.  M.  to  5 :00 
P.M. 

7.  Wipers  at  Sea  and  in  Port  shall  work  be- 
tween the  hours  of  8:00  A.  M.  to  12:00  Noon,  1:00 
to  5 :00  P.  M.  They  will  be  required  to  do  the  gen- 
eral cleaning  in  the  Engine  Department  spaces,  as- 
sist in  the  repair  work  as  directed  by  the  Engineer. 

Wipers  are  not  to  be  required  to  wipe  hand  rails. 
gratings,  and  floor  plates  around  machinery  while 
in  motion. 

Wipers  shall  keep  the  wash  room  and  toilets  of 
the  Engine  Department  clean  on  ship's  time. 

Steward's  Department 

1.  The  hours  in  the  Steward's  Department  shall 
normally  be  for  a  period  of  eight  hours  each  day  in 
a  spread  between  6:00  A.  M.  and  6:00  P.  M.  This 
is  in  line  with  the  Company's  established  policy  of 
eight  hours'  work  per  day.  However,  no  overtime 
will  be  paid  for  the  daily  routine  work  such  as 
preparation  and  serving  of  food,  cleaning  of  quar- 
ters, etc. 

2.  The  Steward's  Department  personnel  shall 
not  be  required  to  carry  stores  from  shore  to  vessel 
or  from  vessel  to  shore,  but  shall  be  required  to  stow 
stores  away. 

3.  The  members  of  the  Steward's  Department 
shall  not  be  required  to  do  painting,  chipping,  or 
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scraping.   This  shall  not  be  construed  to  mean  that 

they  may  not  paint  their  own  living  quarters. 

4.  No  polishing  of  brass  is  to  be  done  on  Satur- 
day afternoons,  Sundays  or  holidays. 

5.  Members  of  the  Steward's  Department  shall 
not  be  required  to  clean  Sailors'  wash  rooms  and 
toilets. 

The  above  rules  are  to  be  considered  as  only  tem- 
porary and  are  subject  to  change  at  any  time. 


Q.  (By  Mr.  Van  Dusen)  Now,  Mr.  Rosen, 
these  working  rules,  were  they  posted  on  the  "Cali- 
fornia" when  Mr.  Blasingame  and  Mr.  Rosen  were 
on  that  ship?  A.     No,  they  were  not. 

Trial  Examiner  Myers:     I  beg  your  pardon. 

A.     They  were  not. 

Q.  (By  Mr.  Van  Dusen)  Were  they  posted 
when  Mr.  Owens  [1316]  who  testified  yesterday  was 
on  the  ship? 

A.  They  were  posted  when  Owens  was  aboard 
the  ship. 

Q.  Now,  did  Mr.  Roney  ever  go  on  your  ship 
before  October  3,  1937? 

A.     Oh,  he  used  to  come  on  the  ship  quite  often. 

Q.     How  long  has  he  been  going  on  the  ships? 

A.  Well,  he  has  been  coming  on  the  ships  as  long 
as  I  have  been  in  The  Texas  Company. 

Q.     Now  prior  to  October  1,  1937,  did  he  say 
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anything   to   you   about   the   Company's   policy   in 

union  matters?  A.     I  don't  recall. 

Q.     He  didn't  You  don't  recall? 

A.     I  don't  recall. 

Q.    Would  you  say  that  he  didn't? 

A.     Well,  I  don't  recall  that. 

Mr.  Van  Dusen:     That  is  all. 

Trial  Examiner  Myers:  Now,  when  Blasingame 
and  Gordon  Rosen  came  up  to  see  you  and  the  cap- 
tain about  the  overtime,  did  they  come  on  behalf  of 
themselves  or  on  behalf  of  the  whole  crew? 

A.  Well,  they  came  up  on  behalf  of  themselves 
because  I  was  speaking  to  them  on  the  forward  deck 
and  we  went  up  to  the  captain's  office  and  naturally 
I  hadn't  seen  any  of  the  crew  before  that. 

Trial  Examiner  Myers:  And  they  didn't  come 
on  behalf  [1317]  of  the  entire  crew? 

A.     No,  not  then. 

Trial  Examiner  Myers:  When  did  they  come 
on  behalf  of  the  entire  crew? 

A.  They  didn't  come  up  on  behalf  of  the  entire 
crew.   They  sent  the  boatswain  up. 

Trial  Examiner  Myers:  Well,  when  you  fixed 
Rosen's  overtime  and  Blasingame 's  overtime  at 
four  days,  did  you  fix  it  for  the  entire  crew? 

A.  That  would  be  for  the  entire  crew.  If  you 
give  it  to  one,  you  have  to  give  it  to  all.  That  was 
understood,  however,  that  all  hands  got  four  clays' 
pay. 


1114  The  Texas  Company  vs. 

(Testimony  of  Dave  Rosen.) 

Trial  Examiner  Myers:     Did  that  mean  the  en- 
tire crew? 

A.     The  entire  crew  in  the  Deck  Department. 

Trial  Examiner  Myers:     That  is  all. 

(Witness  excused.)  [1318] 


MARTIN  ADER 

was  sworn  and  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Van  Dusen)  Captain  Ader,  are 
you  captain  of  the  " Australia'"? 

A.    Yes,  sir.  [1475] 

Q.  How  long  have  you  been  captain  of  the  "Aus- 
tralia"? A.     Since  July  1935. 

Q.    What?  A.     Since  July,  1935. 

Q.  Prior  to  that  time  were  you  captain  of  any 
other  vessels?  A.    Yes. 

Q.     For  The  Texas  Company?  A.     Yes. 

Q.     For  how  long? 

A.  On  the  Steamship  "Aryian"  from  1932,  be- 
ginning of  April,  up  until  July  10,  actually  that  I 
changed,  was  transferred  to  the  "Australia".  [1476] 

Cross  Examination 
Q.     (By  Mr.  Wright)     Captain  Ader,  during  the 
course  of  time  you  have  been  captain  on  a  ship  have 
you    had    occasion    to    sail    a    ship    to    a    foreign 
country?  A.     Yes,  sir. 
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Q.     As  a  captain  on  a  vessel?  A.    Yes. 

Q.     Does  the  captain  on  a  vessel  keep  the  log? 

A.     Sir? 

Q.     Does  he  keep  the  log? 

A.     Yes,  sir,  he  does. 

Q.     Does  anybody  else  keep  it  with  him  ? 

A.  It  is  witnessed  by  the  mate.  That  is  neces- 
sary for  particular  cases. 

Q.     The  captain  makes  the  entries  though  ? 

A.  The  captain  makes  his  own  entries;  that  is, 
in  foreign  countries. 

Q.  What  kind  of  logs  are  there?  Does  the  ship 
have  two  logs? 

A.     There  are  official  logs. 

Q.     Where  is  an  official  log  kept? 

A.  In  foreign  countries,  if  that  is  what  you  are 
referring  to. 

Q.     I  beg  pardon? 

A.  You  are  referring  to  an  official  log,  the  mas- 
ter's offi-  [1486]  ciallog? 

Q.  The  official  log,  and  then  there  is  also  what 
they  call  the  smooth  log  ?  A.    Yes,  sir. 

Q.  Now  then  the  log,  both  logs,  as  a  matter  of 
fact,  are  pretty  important  on  a  ship,  aren't  they? 

A.    Yes,  sir,  a  complete  record. 

Q.     And  every  ship  has  a  log?  A.     Yes. 

Q.  Now  isn't  the  log  considered  so  important 
that  the  master  himself  on  the  ship  is  responsible 
for  what  goes  in  it  ? 
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A.     For  what  goes  in  either  log  ? 
Q.     Yes.  A.     As  long  as  it  is— 


Q.     You  are  to  take  care  of  the  logs  ? 

A.  Yes,  sir;  keep  them,  regardless  of  whether 
in  my  favor  or  not. 

Q.  It  is  supposed  to  go  in  the  log,  even  if  it  is 
against  you  %  A.     That  is  it. 

Q.  Now  there  is  a  difference  of  course  between 
foreign  logs,  like  you  keep  on  a  foreign  voyage,  and 
the  log  you  keep  on  a  coastwise  voyage,  that  is  true, 
isn't  it? 

A.     Not  exactly ;  not  in  a  smooth  log,  there  is  not. 

[1487] 

Q.     There  is  no  difference  in  the  smooth  log? 

A.     No,  sir. 

Q.     Is  there  any  difference  in  the  official  log? 

A.    Very  slight  discrepancies. 

Q.  What  are  those,  the  differences  in  the  official 
log? 

A.  Well,  you  mean  in  the  coastwise  trade  and 
the  foreign  trade? 

Q.  Yes.  What  is  the  difference  between  a  coast- 
wise log  and  a  foreign  log? 

A.  There  is  hardly  any  difference.  The  master 
wishes  to  keep  the  same  data  as  he  does  on  foreign 
trips. 

Q.  In  ordinary  practice  the  master  does  keep  the 
same  information  on  foreign  voyages  and  on  coast- 
wise voyages? 

A.  If  he  wishes  to.  Otherwise  he  takes  just 
what  is  absolutely  required  by  law. 


Nat.  Labor  Relations  Board  1117 

(Testimony  of  Martin  Ader.) 

Q.  The  law  does  not  actually  require  as  much  on 
a  coastwise  log  as  it  does  on  a  foreign  log? 

A.  No,  it  doesn't,  and  therefore  the  master  just 
takes  what  the  law  requires,  as  agreed  with  the 
United  States  Local  Inspectors  and  Shipping  Com- 
missioners, where  he  finally  files  those  log  books. 

Q.  So  on  a  coastwise  voyage  if  a  man  got  sick 
on  a  ship  you  would  put  that  in  the  log  book, 
wouldn't  you?  A.     Yes. 

Q.  If  a  man  went  to  the  ship's  hospital  you 
would  put  that  [1488]  in  the  log,  wouldn't  you? 

A.    Yes. 

Q.  Which  one  of  those  logs  would  you  put  those 
two  entries  in,  the  official  log  or  the  smooth  log? 

A.     They  are  usually  carried  in  both  of  them. 

Q.     I  beg  pardon? 

A.     Practically  carried  in  both  of  them. 

Q.     Would  he  put  the  entry  in  both  logs  ? 

A.     It  would  be  in  both  logs. 

Q.  In  the  logs  you  carry  the  direction  of  the 
vessel,  that  is  true,  isn't  it,  where  you  are  going, 
your  course?  A.    Yes. 

Q.     That  is  stated  in  the  log?  A.     Yes,  sir. 

Q.     Which  log  do  you  put  that  in? 

A.     The  smooth  log. 

Q.     Do  you  also  put  it  in  the  official  log? 

A.     Not  necessarily.   We  are  not  required  to. 

Q.  Do  you  even  put  it  in  there  as  a  matter  of 
practice  ?  A.     Sure. 

Q.     Do  you  carry  it  in  that  log  book  too  ? 
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A.     Not  the  ship's  course. 

Q.     You  don't  carry  it  in  the  other  log? 

A.     No.   It  is  not  columned  for  that  purpose. 

Q.  You  also  keep  a  record  of  the  ship's  speed, 
don't  you,  [1489]  in  the  log?  A.     Yes. 

Q.     Which  log  do  you  keep  that  in  ? 

A.     In  the  smooth  log. 

Q.  Do  you  also  keep  weather  conditions  in  the 
log?  A.     The  smooth  log,  briefly. 

Q.  Now  as  a  matter  of  fact,  practically  every- 
thing of  any  importance  goes  into  one  of  the  two 
logs,  doesn't  it?  A.     Yes,  sir. 

Q.  Suppose  that  in  a  particular  port  unusual 
conditions  arose  on  board  a  ship,  would  that  condi- 
tion be  recorded  in  the  log  by  you? 

A.     Usually. 

Q.     Usually?  A.    Yes. 

Q.     Now  then A.     Unusual  incidents. 

Q.  How  unusual  would  the  condition  have  to  be 
before  you  would  feel  like  you  ought  not  to  put  it  in 
there  ? 

A.     That  I  should  not  put  it  in  there? 

Q.     Yes.  A.     Well,  I  guess  an  injury 

Q.     Let  me  put  it  this  way.  A.     All  right. 

Q.  The  more  important  or  unusual  the  event, 
the  more  likely  [1490]  you  are  to  put  it  in  the  book, 
is  that  right?  A.     The  more  unusual  it  is? 

Q.  Yes.  If  it  were  an  unusual  circumstance  you 
know  you  would  put  it  in  there  ?  A.     Yes. 
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Q.  And  if  it  were  important  you  know  you 
would  put  it  in  there !  A.     That  is  correct. 

Q.  You  cannot  tell  without  knowing  the  event 
which  log  you  would  put  it  in,  can  you  ? 

A.     No. 

Q.  Suppose  one  of  the  mates  got  drunk  and 
came  on  board  drunk,  you  would  ordinarily  put  that 
in  the  log,  wouldn't  you?  A.     In  port? 

Q.     In  port. 

A.     If  it  came  to  my  knowledge. 

Q.  If  it  came  to  your  attention  you  would  put  it 
in  the  log?        A.     Yes. 

Q.  Suppose  a  man  was  on  the  vessel  and  got 
drunk,  would  you  put  that  in  the  log  ? 

A.  If  it  was  an  unusual  case,  very  likely  I 
would.  I  don't  say  that  I  would  put  it  in  the  log  if 
the  man  is  not  on  duty.  [1491] 

Q.  Now  suppose  in  a  particular  port  circum- 
stances arose  on  the  ship  that  bordered  on  riot, 
would  you  put  that  in  the  log?  A.     What? 

Q.     That  bordered  on  being  a  riot,  a  fight. 

A.     Fight? 

Q.     Would  you  put  that  in  the  log? 

A.    Yes. 

Q.     You  would? 

A.  I  probably  would.  At  least,  I  would  make  my 
notation  of  it.   [1492] 

Q.  (By  Mr.  Wright)  Now,  Captain,  suppose 
that  a  bunch  of  sailors  got  in  a  fight  out  on  the  dock 
right  close  to  the  ship  and  that  came  to  your  at- 
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tention,  would  you  put  that  in  the  log  that  all  your 

sailors  were  out  there  scrapping  on  the  dock? 

A.     Just  why? 

Q.    I  beg  your  pardon? 

A.     The  log  is  for  the  ship. 

Q.  In  other  words,  if  it  happened  out  on  the 
dock  you  would  not  put  it  in  ? 

A.     I  would  draw  my  own  conclusion  about  that. 

Q.     I  beg  your  pardon? 

A.     I  would  have  my  own  conclusion  about  that. 

Q.  Well,  what  do  you  think  now  ?  Do  you  think 
you  would  put  it  in?  A.    Which? 

Q.  If  they  had  a  fight  out  on  the  dock  next  to 
the  ship;  all  the  seamen  out  there  scrapping? 

A.  How  should  I  know  ?  I  am  not  a  dock  watch- 
man. 

Q.  Well,  do  you  think  you  would  put  it  in  the 
log?  A.     Why  should  I? 

Q.  I  don't  know.  If  you  think  you  would  put  it 
in  there,  just  say  so.  All  I  want  to  know  is  whether 
you  think  you  would  or  would  not. 

A.  If  it  is  of  concern  to  me  or  my  ship;  any 
damage  is  done  [1493]  to  it  ?  Is  that  what  you  indi- 
cate? The  ship  is  in  danger  or  otherwise? 

Trial  Examiner  Myers:  Will  you  come  to  the 
point?  What  is  the  question  you  want  to  ask  the 
captain  ? 

The  Witness:     You  mean  the  ship  is  in  danger? 

Q.     (By  Mr.  Wright)     Suppose  after  they  got 

through   fighting   out   on  the   dock   they   all   came 
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aboard,  some  of  them  drunk,  would  you  put  it  in 

the  log  then? 

A.  Some  of  them  drunk  without  disturbance1? 
You  mean  they  all  come  aboard  and  go  to  bed? 

Q.  No.  They  are  fighting  out  on  the  dock  and 
they  come  on  board. 

A.  They  all  go  to  bed  and  in  an  hour  everything 
is  peaceful?  I  want  to  get  this  complete. 

Q.  Suppose  some  of  them  missed  a  watch  after 
they  came  on  after  having  a  fight  on  the  dock  and 
everything,  would  you  put  that  in  the  log? 

A.  Sometimes,  but  I  would  make  an  investiga- 
tion before  I  did. 

Q.  Ordinarily  if  you  investigate  it  and  find  it  to 
be  true 

A.  (Interrupting)  If  I  stop  and  investigate  it 
I  have  a  right  to  put  it  in  the  log.  That  would  be  in 
my  judgment.  If  I  find  somebody  to  take  his  watch 
and  he  is  satisfied  to  take  another  man's  duty  and 
he  has  volunteered  to  do  it 

Q.  (Interrupting)  You  would  not  put  that  in 
the  log?  A.     That  is  my   own  judgment. 

[1494] 

Q.  If  he  missed  a  watch  and  you  knew  he  missed 
a  watch  because  he  was  drunk,  would  you  put  it  in 
the  log  ? 

A.  Not  if  somebody  says,  "I  agree  to  stand  his 
watch. ' ' 

Q.  Suppose  nobody  said  that,  then  would  you 
put  that  in  the  log?  A.     It  should  be. 
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Q.     Even  on  a  coastwise  trip? 

A.  The  master  has  his  right  to  choose  on  that, 
because  there  is  no  law  written  in  my  knowledge — 
maybe  there  is.  I  might  be  wrong,  but  as  far  as  I 
know  I  can  still  use  my  own  judgment,  but  as  a 
custom  it  should  be  in  there. 

Q.  But  as  a  matter  of  good  seamanship  a  good 
captain  would  put  it  in  there? 

A.  Somebody  causing  disorder  amongst  the 
crew;  especially  disturbing  another  man's  peace. 

Q.  Captain,  during  your  time  as  a  captain  on  a 
ship  have  you  had  occasion  ever  to  fire  anybody  off 
the  ship? 

A.     Usually  they  leave  before  I  get  to  it. 

Q.     Ordinarily  they  leave?  A.     Yes. 

Q.  Well,  I  am  not  talking  about  any  specific 
example  now.  I  am  just  asking  if  at  any  time  dur- 
ing the  course  of  your  trips  as  captain  you  ever  had 
occasion  to  fire  a  man  for  any  reason? 

A.  Well,  I  don't  got  any  evidence  of  that  or 
make  any  [1495]  special  instance  pointing  to  that 
fact.  That  might  have  been  the  case. 

Q.  As  a  general  proposition  have  you  ever  fired 
anybody  ? 

A.  Through  sufficient  evidence  and  inconven- 
ience  

Trial  Examiner  Myers:     Yes  or  no. 

A.     That  might  be. 

Trial  Examiner  Myers:  Did  you?  Yes  or  no. 
That  is  all. 
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A.     That  might  be,  a  long,  long  time  ago. 

Trial  Examiner  Myers:  But  you  don't  remem- 
ber any? 

A.  I  don't  remember  any  particular  instances 
that  I  have  or  when  I  have. 

Q.  (By  Mr.  Wright)  Well,  now,  on  a  coast- 
wise voyage,  Captain,  is  it  customary  with  captains 
to  list  the  crew  in  the  log? 

A.     In  the  log  book  ? 

Q.    Yes.  A.     Mostly. 

Q.     I  beg  your  pardon? 

A.     In  the  coastwise  trade  ? 

Q.    Yes. 

A.  Well,  in  later  years,  the  new  regulations 
coming  out,  it  is  coming  into  a  practice. 

Q.  It  is  becoming  good  practice  to  list  the  crew 
in  the  log  book  on  coastwise  voyages?  A.     Yes. 

[1496] 

Q.  You  do  list  them  in  the  log  book  on  foreign 
voyages?  A.     Yes,  sir. 

Q.  Now,  Captain,  let's  suppose  it  this  way: 
Suppose  a  foreign  trip.  Is  the  log  required  to  re- 
flect the  character,  the  good  qualities  or  the  bad 
qualities,  of  a  seaman?  A.     Not  necessarily. 

Q.     You  think  that  is  not  required  ? 

A.  Not  necessarily.  It  is  more  or  less  eliminated 
since  the  discharges  don't  require  it.  I  don't  have  to 
put  it  in.  I  may. 

Q.     You  may  do  it,  but  you  don't  have  to? 

A.     But  some  say  I  do.  We  might  do  it  for  our 
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own  memorandum,  because  when  their  discharges 
had  to  show  it,  then  we  had  it,  but  we  have  no  dis- 
charges columned  for  any  record,  special  characters 
of  the  person  since  the  new  issues  came  out. 

Q.     How  about  on  coastwise? 

A.     Well,  coastwise 

Q.     (Interrupting)     The  same  way? 

A.    We  have  the  same  form. 

Q.  The  same  log  book?  The  same  kind  of  log 
book? 

A.  I  mean  the  discharges.  They  don't  require 
it.  Otherwise  I  should  have  it  in  my  log  book.  I 
do  carry  the  records  and  it  is  very  customary  to  do 
it,  but  since  we  don't  have  to  fill  in  or  show  any 
special  character  of  the  seamen,  I  don't  feel  it  is  of 
sufficient  importance  to  carry  that  out.  [1497] 

Q.     You  don't  do  it  on  coastwise  voyages? 

A.     No,  sir.   [1498] 


CARL  C.  TRANBERG, 

a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  Give  the  reporter  your 
name  and  address  please. 

A.  Carl  C.  Tranberg,  37  Forty-fifth  Street,  Port 
Arthur,  Texas. 

Q.     (By  Mr.  Van  Dusen)    Mr.  Tranberg,  are  you 
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employed  on  any  of  The  Texas  Company  ships? 

A.    Yes,  sir. 

Q.     What  ship?  A.     " Nevada." 

Q.     What  is  your  job  on  that  ship? 

A.     Chief  officer. 

Q.     Chief  mate  ?  A.     Yes,  sir. 

Q.     How  long  have  you  been  chief  mate  on  the 
"Nevada"?  A.     Four  years  and  three  months. 

Q.     Four  years  and  three  months? 

A.     Yes,  sir. 

Q.     Prior  to  that  time  were  you  employed  on  any 
other  ship  of  The  Texas  Company? 

A.     The  "Washington"  and  "Dungannon." 

Q.     What    was    your    office    on    the    "Washing- 
ton"? [1516] 

A.     I  was   second   officer;   and  was  mate   three 
trips,  relief  trips. 

Q.     On  the  "Dungannon"? 

A.     Second  mate. 

Q.    About  how  long?  A.     Two  years. 

Q.     Were  you  on  any  other  ships  of  The  Texas 
Company  prior  to  that  time? 

A.     I  was  on  the  towboat  "American,"  New  York 
Harbor. 

Q.     What  were  you  on  that  ship? 

A.     Chief  officer,  mate. 

Q.     How  long  were  you  on  the  tug? 

A.     Three  months. 

Q.    And  were  you  on  any  other  vessels  of  The 
Texas  Company  before  that  time? 
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A.     No,  sir. 

Q.  How  long  have  you  been  on  the  sea,  Mr. 
Tranberg?  A.     Approximately  28  years. 

Q.     Twenty-eight  years?  A.     Yes,  sir. 

Q.     How  did  you  start,  as  ordinary  seaman? 

A.  Started  as  a  deck  boy  on  a  school  ship, 
"  Viking." 

Q.    As  deck  boy  on  a  school  ship? 

A.    Yes,  sir. 

Q.     Where  was  that?  [1517] 

A.     On  a  school  ship,  "Viking." 

Q.    About  when  was  that? 

A.     That  was  in 

Q.  Can  you  just  trace  what  happened  since 
then? 

A.  Of  course  I  got  on  merchant  ships,  and  I 
started  in  as  a  seaman,  sailing  before  the  mast,  up 
until  1921.  I  became  a  licensed  man  in  1921. 

Q.    What  ship  were  you  on  then? 

A.  The  first  ship  I  was  on  was  the  ship  by  the 
name  of  "Lakefair,"  South  Atlantic  Maritime  Com- 
pany. 

Q.    And  then? 

A.  And  then  I  was  with  the  Strawn  Shipping 
Company,  out  of  Savannah,  Georgia;  and  South 
Carolina  Steamship  Company;  the  Tampa-Inter- 
ocean;  Trusdale,  "La  Fonte";  and  Gulf  Refining 
Company. 

Q.     Yes. 

A.     C.  D.  Mallory,  all  tankers  also,  and  the  Sa- 
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vannah  Line. 

Q.     What  were  you  on  the  C.  D.  Mallory? 

A.  I  was  third  mate  on  the  "Ardmore."  I  was 
on  the  Savannah  Line,  an  ocean  steamship  com- 
pany. 

Q.     Officer  on  that  ship? 

A.  Quartermaster  and  third  mate.  American 
Line,  Clyde  Line,  Fall  River  Line,  New  England 
Steamship  Company;  and  I  have  been  on  a 
schooner,  I  have  forgotten  the  company;  and  also 
a  brigantine,  and  I  have  also  forgotten  that  com- 
[1518]  pany.  That  is  before  the  mast.  And  The 
Texas  Company.  That  is  all  I  can  remember  right 
now. 

Q.     Were  you  ever  an  ordinary  seaman? 

A.  Well,  I  was  an  ordinary  seaman  in  a  sense 
of  the  word,  but  when  I  first  went  to  sea,  we  didn't 
have  any  such  thing  as  a  sea  ticket  and  so  forth. 
Everybody  was  a  seaman,  and  shipped  as  a  sailor, 
understand  % 

Q.    I  see. 

A.  Of  course,  the  A.  B.  tickets  came  out  some- 
where around  1915. 

Q.  Now,  Mr.  Tranberg,  as  chief  mate  of  the 
"Nevada"  what  are  your  duties? 

A.  My  duties  are  the  upkeep  of  the  ship,  in  the 
deck  department,  of  the  hold  of  the  ship,  mast, 
smoke  stack,  main  deck,  below  decks,  holds,  and  so 
forth;  paint,  scrape,  chip  rust,  keep  paint  work 
clean,  and  painted,  and  so  forth. 
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Q.     Are  you  second  in  command  to  the  captain? 

A.  I  understand  I  am  in  command  of  the  vessel 
when  the  captain  is  absent. 

Q.    Are  you  his  chief  assistant  while  he  is  there? 

A.    Yes,  sir. 

Q.  Do  you  keep  any  records  of  what  goes  on  on 
the  ship? 

A.  I  keep  a  record.  We  ordinarily  keep  a  log 
book,  all  ships.  You  keep  a  record  of  weather  condi- 
tions, barometric  pressure,  and  so  forth,  tempera- 
tures, and  anything  that  goes  [1519]  along  with  the 
working  of  the  ship,  cargo,  and  so  forth. 

Q.  You  are  in  direct  charge  you  say  of  the  deck 
department  ? 

A.  Yes,  I  am,  in  a  way,  in  direct  charge,  and, 
on  the  other  hand,  I  take  my  orders  from  the  master 
of  the  ship. 

Q.  How  many  men  are  there  in  the  deck  depart- 
ment ? 

A.     The  deck  department,  including  everybody? 

Q.     Yes. 

A.  The  master,  three  officers,  three  quartermas- 
ters, three  A.  B.'s,  three  ordinaries  and  a  boatswain. 

Q.     And  a  boatswain?  A.     Yes,  sir.  [1520] 

Q.  Now,  what  in  general  are  the  duties  of  the 
second  and  third  mate? 

A.  The  second  and  third  mate.  Of  course,  the 
second  mate  he  is  generally  known  as  the  navigating 
officer  and  he  is  in  charge  of  all  navigational  instru- 
ments and  besides  that  he  assists  the  captain  with 
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the  navigation  of  the  ship,  and  otherwise  in  port 
he  will  either  take  his  orders  from  the  captain  of  the 
ship  or  he  will  help  me,  if  he  is  needed. 

Q.     What  about  the  third  mate? 

A.  Well,  the  third  mate  he  assists  the  captain 
or  the  mate  or  the  second  mate  if  necessary. 

Q.  Are  there  different  shifts  for  the  first,  second 
and  third  mates  ? 

A.  Different  watches,  yes.  The  second  mate's 
watch  is  from  12:00  to  4:00,  a.  m.  and  p.  m.,  and 
the  third  mate's  watch  is  from  8:00  to  12:00,  a.  m. 
and  p.  m.,  and  the  chief  officer's  watch,  is  generally 
speaking  of  course,  from  4:00  to  8:00  a.  m.  and 
p.  m. 

Q.     Who  is  your  second  mate? 

A.     Mr.  Hopper. 

Q.     How  long  has  he  been  second  mate? 

A.  Right  offhand  I  will  say  he  has  been  second 
mate  there  for  three  years ;  a  little  better  than  three 
years;  three  years  and  three  months;  something 
like  that. 

Q.     On  the  "  Nevada ' '  1  [1521]  A.    Yes,  sir. 

Q.     Who  is  the  third  mate  %  A.    Mr.  Kelly. 

Q.     How  long  has  he  been  third  mate? 

A.  A  couple  of  years;  something  like  that; 
nearly. 

Q.  Now,  tell  us  briefly  what  the  duties  are  of 
the  A.  B.'s  under  your  jurisdiction  in  the  deck 
department  ? 

A.     The  A.  B.'s  takes  their  orders  directly  from 
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the  boatswain,  who  in  tnrn  takes  his  orders  off  of 
me,  and  his  duties  will  be,  like  I  say  either  chipping 
rust,  washing  paint,  painting,  painting  over  the 
side,  painting  the  houses  and  smoke  stacks  and 
masts,  taking  care  of  the  ship  in  general  and  if 
there  is  anything  in  the  ship  to  be  done  every  A.  B. 
is  requested  to  do  it,  like  splicing  lines  and  so 
forth;  wires. 

Q.     Can  you  give  orders  directly  to  the  A.  B.'s? 

A.     Yes,  I  can. 

Q.     How  does  a  man  qualify  to  become  an  A.  B.  •? 

A.  He  is  supposed  to  have  a  certain  amount  of 
experience  before  the  mast  before  he  can  obtain 
an  A.  B.'s  ticket.  I  forget.  Some  has  what  they  call 
one  year  certificates.  They  have  so-called  blue  tick- 
ets and  green  tickets.  Well  the  blue  tickets  is  one 
or  two  years.  I  have  forgotten.  The  green  tickets, 
you  have  to  have  three  years'  before  you  can  obtain 
them. 

Q.  What  does  he  have  to  produce  to  show  he  is 
a  qualified  [1522]  A.  B.? 

A.  Well,  first  of  all  he  has  to  stand  his  vision 
test;  that  is  for  color  blindness;  and  they  ask  him 
several  questions  pertaining  to  seamanship  aboard 
the  ship  and  in  some  cases  they  might  give  him  a 
piece  of  line  to  throw  an  eye  splice  or  a  short  splice ; 
something  like  that.  When  I  got  my  ticket  I  was 
never  requested  to  do  it,  so  I  don't  know  whether 
they  all  do  it  or  not. 
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Q.  When  an  A.  B.  comes  on  board  what  does  he 
show  you  to  prove  he  is  a  qualified  A.  B.? 

A.  When  an  A.  B.  comes  aboard  to  report  for 
duty  on  his  ship  it  is  necessary  for  him  to  prove 
to  me  that  he  is  an  A.  B.  seaman  by  showing  me 
his  able-bodied  seaman's  certificate  and  also  his  life- 
boat certificate  and  also  his  certificate  of  service  or 
book,  discharge  book,  if  he  has  one.  Some  has  and 
some  don't. 

Q.  Now,  what  are  the  duties  of  an  ordinary 
seaman  1 

A.  The  ordinary  seaman,  he  chips  rust,  paints 
a  little  bit,  if  he  is  able  to.  Some  of  them  can't  and 
you  don  *t  let  them  do  it  of  course,  and  general  work 
around  the  deck. 

Q.  To  be  an  ordinary  seaman  do  you  have  to 
have  any  experience?  A.     Not  necessarily. 

Q.  What  does  an  ordinary  seaman  have  to  show 
you  when  he  comes  on  board? 

A.  Certificate  of  service  or  his  book,  discharge 
book.  [1523] 

Q.  Does  he  have  to  show  you  his  certificate  of 
identification  ? 

A.  As  to  his  citizenship  and  nativity  and  so  on, 
yes. 

Q.  Is  it  the  duty  of  the  A.  B.'s  and  the  boat- 
swain to  direct  the  ordinary  seamen  and  assist  them 
in  their  work? 

A.  It  is  the  duty  of  the  ordinary  seaman  as  a 
rule  to  assist  the  A.  B.'s  in  their  work  and  the 
boatswain. 
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Q.  Is  it  the  duty  of  the  A.  B.  to  keep  the  ordi- 
nary seaman? 

A.  If  he  wishes  to  do  so.  That  is  entirely  up  to 
him,  you  know. 

Q.  What  happens  if  an  ordinary  seaman  is  un- 
able to  do  a  particular  job? 

A.  An  ordinary  seaman  who  is  not  able  to  do 
a  particular  job  aboard  a  ship?  Well,  I  don't  see 
as  anything  would  happen  to  him,  outside  of  telling 
him  to  go  ahead  and  learn  it. 

Q.     Well,  who  teaches  him? 

A.     Oh,  I  don't  know. 

Q.     Do  you  ever  teach  him  yourself? 

A.  He  would  have  to  get  it  off  the  A.  B.'s,  the 
quartermasters,  or  the  boatswain.  Yes,  I  have.  At 
times  I  have. 

Q.     Now,  what  is  the  duty  of  the  boatswain? 

A.  Well,  the  duty  of  the  boatswrain  is  to  carry 
out  the  orders  laid  out  as  to  the  work  by  me  in  the 
morning  and  he  goes  ahead  and  carries  out  those 
orders  by  telling  his  men  what  to  do,  his  A.  B.'s 
and  ordinaries.  [1524] 

Q.     His  A.  B.'s  and  ordinaries? 

A.     His  A.  B.'s  and  ordinaries. 

Q.     What  are  the  duties  of  the  quartermasters? 

A.  The  quartermaster's  duty  is  to  steer  the 
vessel. 

Q.     How  many  of  those  do  you  have? 

A.     We  have  three. 

Q.     Now,    for   those   A.    B.'s,   boatswains,    ordi- 


Nat.  Labor  Relations  Board  1133 

(Testimony  of  Carl  C.  Tranberg.) 

naries  and  quartermasters  do  you  have  watches  or 

shifts? 

A.  Yes,  sir,  the  same  as  the  mates.  Everybody  is 
on  watch. 

Q.     Tell  us  about  that? 

A.  Well,  we  have  a  quartermaster,  an  A.  B.,  an 
ordinary  and  the  officer  in  charge  of  the  watch  on 
duty  at  all  times. 

Q.     At  all  times?  A.     Yes,  sir. 

Q.  Now,  how  about  when  the  ship  is  in  port? 
Do  you  change  those  requirements? 

A.  When  we  get  into  port  as  a  rule  we  break 
wratches  around  noon  if  we  can.  We  break  watches 
around  noon  and  we  all  go  on  day  work.  Of  course, 
if  we  stay  in  port  at  night  time  everybody  is  off  in 
port  at  night  time,  because  we  always  manage  it  so 
they  all  put  in  eight  hours  in  the  day. 

Q.  Does  somebody  remain  on  the  ship  at  night 
time  ? 

A.  Yes,  sir,  it  is  necessary  for  a  licensed  officer, 
a  licensed  engineer  to  remain  aboard  a  ship  and  of 
course  all  the  time  we  have  a  pumpman  aboard  the 
ship.  [1525] 

Q.  Do  you  always  have  a  quartermaster  on 
board  ?  A.     A  quartermaster,  yes,  sir. 

Q.  Are  any  of  the  A.  B.'s  required  to  remain  on 
board  ? 

A.  Yes,  sir,  required  to  remain  aboard  if  it  is 
necessary  for  the  safety  of  the  ship. 

Q.  Now,  Mr.  Tranberg,  were  you  chief  mate  of 
the  "Nevada"  in  January  of  this  year? 
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A.     Yes,  sir. 

Q.  Do  you  recall  where  the  "Nevada"  went 
about  that  time? 

A.     I  think  we  were  on  our  way  to  Spain.  [1526] 

Q.  Do  you  recall  what  ports  in  Spain  you 
stopped  at  during  that  trip? 

A.  We  stopped  at  La  Corona,  Bilbao,  and  Las 
Pasjes. 

Q.     How  long  did  you  stop  at  La  Corona? 

A.  La  Corona?  I  think  we  got  in  there  of  an 
evening  and  we  stayed  there  all  day  and  the  next 
morning  we  got  orders  to  proceed  to  Bilbao. 

Q.    Was  there  any  shore  leave  at  that  port? 

A.    No. 

Q.     You  then  went  to  Bilbao? 

A.     Then  we  went  to  Bilbao. 

Q.     How  long  does  it  take  to  get  to  Bilbao? 

A.  Something  like  six  hours.  Five  or  six  hours. 
I  have  forgotten.  Something  like  that, 

Q.     How  long  were  you  at  Bilbao? 

A.  We  stayed  in  Bilbao — let's  see?  I  think  some- 
thing like  four  days.  Nearly  four  days.  Something 
like  that, 

Q.     Was  there  any  shore  leave  at  Bilbao? 

A.    Yes. 

Q.     Was  there  any  shore  leave  the  first  day  ? 

A.  To  my  knowledge  as  far  as  I  can  remember, 
I  don't  think  we  were  permitted  to  go  ashore  right 
away.  I  have  forgotten  now  whether  we  got  shore 
leave  the  first  day  or  not,  but  I  know  there  was  some 
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sort  of  argument  about  going  ashore.  The  captain 
got  shore  leave.  Of  course  the  military  authorities — 
[1527]  they  had  martial  law  at  that  time  and  they 
had  soldiers  guarding  the  shore  and  they  gave  us 
orders  that  nobody  could  go  ashore.  That  is  all  there 
was  to  it. 

Q.     Did  the  captain  later  get  shore  leave? 

A.     Yes,  sir. 

Q.    And  did  members  of  the  crew  go  ashore? 

A.     Yes,  sir. 

Q.     Did  you  go  ashore? 

A.  I  went  ashore  the  last  evening  we  were  there. 
I  was  ashore  about  an  hour  or  an  hour  and  a  half; 
something  like  that;  on  the  dock. 

Q.  Now,  Mr.  Tranberg,  the  next  stop  was  at 
Pasjes,  you  say?  A.     Pasjes. 

Q.  How  long  did  it  take  to  go  from  Bilbao  to 
Pasjes?  A.     Approximately  six  hours. 

Q.     How  long  were  you  in  Pasjes? 

A.     Three  or  four  days. 

Q.     Three  or  four  days?  A.     Yes. 

Q.     Was  there  shore  leave  granted  at  that  point? 

A.     None  at  all. 

Q.     What  is  that?  A.     None  at  all. 

Q.     Why  not? 

A.  Again  we  had  martial  law.  The  soldiers  were 
standing  [1528]  on  the  shore  with  rifles  on  their 
shoulders  waiting  for  somebody  to  go  ashore. 

Q.  Those  were  the  only  three  ports  you  touched 
in  Spain?  A.     That  is  right. 
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Q.  Did  the  vessel  then  return  to  Port  Arthur  or 
do  you  recall  any  other  port  at  which  it  stopped? 

A.  Let's  see  now?  I  think  we  stopped  some- 
wheres  and  picked  up  a  load  of  crude  and  came  into 
Port  Arthur  with  it.  I  am  not  sure  though.  Things 
like  that  is  quite  a  while  ago. 

Q.  You  think  you  stopped  somewheres  and 
picked  up  a  load  of  crude  and  came  into  Port  Ar- 
thur with  it? 

A.  We  usually  do,  but  then  once  or  twice  we 
have  come  into  Port  Arthur  light. 

Q.     Then  you  did  go  to  Port  Arthur  ? 

A.     Yes,  sir. 

Q.  Do  you  know  approximately  what  time  you 
arrived  at  Port  Arthur?  Just  approximately? 

A.  Somewheres  the  latter  part  of  February  or 
something  like  that. 

Q.  Now  after  that  Spanish  trip  was  the  ship 
in  coastwise  trade?  A.     Yes,  sir. 

Q.  For  about  how  long  would  you  say?  Several 
months  ? 

A.     Something  like  that.  Two  or  three  months. 

Q.  It  was  in  coastwise  trade,  wasn't  it,  up 
through  April?  [1529]  A.     Yes,  sir. 

Q.  Now  in  this  coastwise  trade  that  you  were 
engaged  in  about  that  time  what  ports  did  you 
stop  at? 

A.  Oh,  we  stopped  at  New  Haven,  Providence, 
Claymont,  Anesville,  Corpus  Christ i  and  maybe  Cat 
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Island,  which  we  also  call  Port  Texaco,  Port  Ar- 
thur, and  Port  Neches. 

Q.     Just  on  the  Gulf  and  East  Coast? 

A.    Yes,  sir. 

Q.     Did  you  stop  at  Boston? 

A.     The  ship  went  to  Boston  during  my  vacation. 

Q.     Did  you  stop  at  Charleston? 

A.  I  have  never  been  to  Charleston  on  the  steam- 
ship "  Nevada". 

Q.  Now,  Mr.  Tranberg,  do  you  know  Mr.  Buck- 
less?  A.    Yes,  sir. 

Q.  Do  you  recall  when  he  first  came  aboard  the 
"Nevada"?  A.     Well,  let's  see? 

Q.  Well,  let  me  ask  you  this:  Was  he  on  the 
"Nevada"  when  you  took  this  Spanish  trip? 

A.     Yes. 

Q.     In  January?  A.     Yes. 

Q.     Do  you  recall  when  he  left  the  ship? 

A.    Yes. 

Q.     About  when  was  that,  Mr.  Tranberg?  [1530] 

A.  Somewheres  around  April  17  or  18;  some- 
wheres  like  that. 

Q.  Now  during  the  Spanish  trip  and  down 
through  until  Mr.  Buckless  left  the  ship,  what  was 
his  job?  A.    Buckless? 

Q.     Yes.  A.     He  was  a  boatswain. 

Q.  He  was  in  charge  of  the  A.  B,'s  and  ordinary 
seamen  ? 

A.     A.  B.'s  and  ordinary  seamen,  yes. 

Q.     Do  you  know  Mr.  Rosen,  J.  Gordon  Rosen? 
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A.     Yes,  sir. 

Q.  Was  he  on  the  " Nevada"  during  the  Spanish 
trip  ? 

A.     Yes,  sir,  I  think  so.  Yes,  he  was. 

Q.    About  when  did  he  leave  the  ship? 

A.  As  I  recall  it,  he  left  the  ship  just  about 
the  day  after  Buckless  did. 

Q.  Now  during  the  Spanish  trip  and  until  Mr. 
Rosen  left  that  ship,  what  was  his  job? 

A.     Rosen's  was  an  able-bodied  seaman. 

Q.  Was  he  one  of  the  A.  B.'s  working  under 
Mr.  Buckless?  A.     Yes,  sir. 

Q.  Now,  Mr.  Tranberg,  as  chief  mate  do  you  go 
around  the  ship  to  observe  the  work  of  the  men 
under  you?  A.     Yes,  sir. 

Mr.  Wright:  Mr.  Examiner,  we  want  to  object 
now  and  to  put  Mr.  Van  Dusen  on  notice  that  we 
are  going  to  object  [1531]  if  he  starts  leading  his 
man  as  he  is  doing.  Now  he  is  asking  him  a  leading 
question. 

Mr.  Van  Dusen:  I  want  to  get  this  straight.  I 
asked  him:  "Do  you  travel  around  the  ship  and 
observe  the  work " 

Trial  Examiner  Myers:  You  don't  have  to  repeat 
the  question. 

Mr.  Van  Dusen:  But  I  want  to  know  whether 
that  is  a  leading  question. 

(Discussion  off  the  record.) 

Trial  Examiner  Myers:  I  will  overrule  the  ob- 
jection, but  don't  lead  the  witness. 


Nat.  Labor  Relations  Board  1139 

(Testimony  of  Carl  C.  Tranberg.) 

Mr.  Van  Dusen:     Well,  may  I  ask  in  what  re- 
spects that  is  leading? 

Trial  Examiner  Myers:  I  have  ruled  in  favor 
of  you. 

Mr.  Van  Dusen:  But  you  are  implying  that  it 
is  leading. 

Trial  Examiner  Myers:  Will  you  please  go 
ahead  % 

Mr.  Van  Dusen :  Well,  I  want  the  record  to  show 
that  I  don't  believe  that  question  is  leading. 

Q.  (By  Mr.  Van  Dusen)  During  what  time  of 
day  do  you  make  this  observation? 

A.  Well,  generally  after  breakfast.  Let's  say 
around  8:30  in  the  morning  and  on  down  to  noon 
and  so  forth  and  in  the  afternoon  I  usually  lays 
down  and  takes  a  sleep  and  of  course  during  my 
watch  on  deck  I  looks  around  also  and  in  the  after- 
noon and  in  the  evening  when  I  get  off  at  8:00 
o'clock  I  also  [1532]  takes  a  look  around  the  deck 
and  sees  if  everything  is  all  right;  especially  in 
bad  weather  when  things  aboard  the  ship  is  liable 
to  break  adrift  and  at  times  the  men  on  watch  does 
happen  to  see  these  things.  [1533] 

Q.  Now  during  these  trips  did  you  or  did  you 
not  have  occasion  to  observe  the  conduct  and  be- 
havior of  Mr.  Buckless?  A.     Yes,  sir. 

Q.  Will  you  please,  in  your  own  words,  describe 
the  conduct  and  behavior  of  Mr.  Buckless? 

A.  Yes,  sir.  Once  in  New  Haven  all  the  men  was 
painting  black  over  the  side  and  Buckless — I  believe 
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he  lived  somewhere  around  Providence.  He  had 
been  home.  At  least  he  told  me  that,  and  he  came 
back  aboard  that  morning  sort  of  drunk.  I  didn't 
say  anything.  The  men  was  working  all  right.  So  I 
didn't  bother,  but  I  notice  that  he  was  taking  a  sip 
out  of  the  bottle  right  on.  So  he  was  walking  up 
and  down  the  deck,  strutting  his  stuff. 

So  I  said,  "Buckless,  what  are  you  supposed  to 
be  doing?" 

"Well,"  he  said,  "I  am  not  supposed  to  be  doing 
anything." 

I  said,  "Why?" 

"Well,"  he  said,  "I  am  the  boatswain  here.  I  am 
not  supposed  to  being  doing  no  work.  I  know  what 
a  boatswain  is  supposed  to  be  doing. ' ' 

"Well,"  I  said,  "maybe  you  do  know  what  a 
boatswain  is  supposed  to  be  doing,  but  on  this  ship 
the  boatswain  is  going  to  have  to  work  or  I  will  not 
carry  the  boatswain."  So  I  said  to  Buckless,  "You 
can  tell  me  man  to  man  whether  you  are  going  to 
do  this  or  not,  because  if  you  are  not,  I  am  not 
going  to  carry  you. ' '  [1534] 

So  wTe  dismissed  the  matter. 

Another  time  on  the  way  back  from  Spain  I  looks 
out  on  deck  about  2 :00  o  'clock  in  the  afternoon  and 
I  see  the  wTatch  on  deck.  I  believe  we  was  chipping 
rust,  chipping  the  main  deck  at  that  time.  So  I  looks 
out  and  I  see  the  A.  B.  and  the  ordinary  seaman 
working  and  I  was  wondering  what  the  boatswain 
was  doing.  I  looked  around  and  I  couldn't  find  him. 
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In  fact,  I  couldn't  find  him.  I  looked  all  over  the 
ship,  down  the  cargo  hold  even.  So  I  finally  decided 
I  would  go  in  the  last  place,  in  the  hospital,  and  I 
went  in  there  and  I  turned  the  light  on  and  here 
was  Mr.  Buckless  in  the  top  bunk  sleeping  and  I 
went  in  and  woke  him  up  and  I  said,  "Buck,  is  this 
the  way  you  are  putting  in  your  time?" 

"Well,"  he  says,  "I  just  can't  do  it  today." 

I  said,  "All  right." 

Q.     Anything  else  on  this  trip? 

A.  And  I  have  observed  him  in  other  ports,  in 
Port  Arthur,  being  drunk  and  coming  aboard  the 
ship  drunk  the  day  we  sailed,  the  morning  we 
sailed,  pretty  tight.  As  a  rule,  the  first  day  out  at 
sea  Buckless  would  be 

Mr.  Van  Dusen :  I  didn  't  hear  that.  Will  you  read 
that  answer? 

(The  last  answer  was  read.) 

A.  (Continuing)  — unable  to  work  due  to 
drunkenness. 

Q.  (By  Mr.  Van  Dusen)  Now  you  mentioned 
other  ports.  Take  [1535]  some  of  these  other  ports. 
How  about  New  Haven? 

Mr.  Wright:  Mr.  Examiner,  we  will  object  to  that 
as  a  leading  question. 

Mr.  Van  Dusen:  Well,  he  mentioned  the  ports. 

Trial  Examiner  Myers:  All  right,  but  don't  ask 
him  with  reference  to  the  particular  port.  They  ob- 
ject to  it  and  you  will  have  to  abide  by  the  ob- 
jection. 
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A.  Providence.  In  Providence  I  have  seen  Mr. 
Buckless  come  aboard  and  be  drunk.  We  sail  in  the 
evening  out  of  there.  He  would  be  drunk,  and,  as  I 
said,  in  Port  Arthur  he  would  be  drunk.  I  said  that 
before. 

Trial  Examiner  Myers:  Don't  drop  your  voice. 
Will  you  keep  it  up  so  we  all  can  hear  you  ? 

A.     Sure. 

And  I  have  also  seen  Mr.  Buckless  drunk  in 
Bilboa,  Spain,  and  a  couple  of  days  after  leaving 
Las  Pasjes.  In  fact,  that  was  the  time  when  I  found 
Mr.  Buckless  in  the  top  bunk  in  the  hospital.  I 
found  him  on  several  different  occasions  sleeping 
in  the  afternoon  between  2:00  and  3:00  o'clock; 
once  in  his  room,  once  in  the  pumpman's  room,  and 
then  in  the  hospital.  He  of  course  at  that  time  was 
supposed  to  be  on  duty. 

Q.     Go  on.  A.     That  is  all  I  can  recall. 

Q.     Do  you  recall  any  other  incidents! 

A.     No.  [1536] 

Q.  As  boatswain,  what  hours  was  Mr.  Buckless 
supposed  to  be  on  duty  % 

A.  His  working  hours  is  from  8:00  o'clock  in 
the  morning  until  12:00  at  noon  and  from  1:00  till 
5:00  every  day  except  Sundays  when  he  knocks  off 
at  12:00  o'clock.  I  mean  Saturdays  when  he  knocks 
off  at  12:00  o'clock.  Of  course  Sunday  is  a  holiday. 

Q.     How  about  in  port  % 

A.     That  applies  the  same  in  port. 

Q.  During  this  trip  did  you  or  did  you  not  warn 
Mr.  Buckless  about  these  matters'? 
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A.  I  did ;  several  times.  Most  every  time  I  found 
him  I  said,  "Well,  Buck,  you  had  better  cut  it  out. 
If  you  don't,  you  know  what  is  going  to  happen. 
You  are  going  to  get  out.  I  am  giving  you  too  many 
chances  now  as  it  is." 

Q.  Did  you  or  did  you  not  give  him  many 
chances  ? 

A.  Well,  Mr.  Buckless  has  been  given  chances 
ever  since  he  became  boatswain. 

Q.  About  when  did  Mr.  Buckless  become  boat- 
swain? A.     He  made  a  trip  as  an  A.  B. 

Q.     When  was  that  %      A.     Well,  when  w as  that  ? 

Q.     About  when? 

A.    Well,  it  was  before  we  went  to  Spain. 

Q.  When  was  he  promoted  to  boatswain?  About 
when?  [1537] 

A.  Well,  I'll  be  doggoned  if  I  remember  the 
month.  I  don't  even  remember  the  month.  Let's  see? 
I  don't  remember  the  month.  If  I  was  to  tell  you  it 
would  be  pure  guesswork. 

Q.  You  say  Mr.  Buckless  had  been  an  A.  B.  be- 
fore he  was  boatswain? 

A.    Before  he  became  boatswain,  yes. 

Q.  Do  you  recall  how  long  he  had  been  an 
A.  B.? 

A.  A  trip,  I  will  say.  Let's  see?  I  forget  whether 
it  was  one  of  the  ordinary  trips  or  a  short  trip,  but 
anyway  an  average  trip  would  take  about  eighteen 
days.  I  think  he  was  aboard  a  short  trip  before  he 
became  a  boatswain,  though.  [1538] 
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Q.  Does  a  boatswain  get  more  money  than  an 
A.  B.?  A.     Yes,  sir. 

Q.     How  much  more? 

A.     Fifteen  dollars  more. 

Trial  Examiner  Myers :  Fifteen  dollars  a  month  ? 

A.     More. 

Q.     (By  Mr.  Van  Dusen)     A  month  is  that? 

A.     The  boatswain  gets  a  hundred  dollars. 

Q.     Oh,  he  gets  a  hundred  dollars  a  month? 

A.    Yes. 

Q.     What  does  an  A.  B.  get? 

A.  Eighty-five.  Yes,  eighty-five.  That  is  what 
it  is. 

Q.  I  show  you  shipping  articles  for  the  SS 
" Nevada"  dated  September  17,  1937,  and  ask  you 
whether  this  refreshes  your  recollection  as  to  when 
Mr.  Buckless  was  promoted  to  boatswain. 

A.     Yes,  that  is  right, 

Q.  Now,  can  you  testify  after  having  looked  at 
these  articles  as  to  when  Mr.  Buckless  was  pro- 
moted to  boatswain?  A.     November  26,  1937. 

Q.  Did  you  or  did  you  not  have  occasion  to  ob- 
serve the  conduct  of  Mr.  Buckless  when  he  was  an 
A.  B.  ?  A.    Yes,  I  did. 

Q.  Was  or  was  not  his  conduct  at  that  time  dif- 
ferent from  what  it  was  after  he  became  boatswain  ? 

[1539] 

Mr.  Wright:  Now 

Mr.  Van  Dusen:  I  said,  "Was  or  was  not  *  *  *" 

Mr.  Wright:  That  is  all  right,  but  you  can't  stick 


il 
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not"  in  there  and  keep  it  from  being  leading.  If 
he  wants  to  find  out,  let  him  ask  what  his  conduct 
was. 

Trial  Examiner  Myers :  Well,  ref rame  your  ques- 
tion. That  will  overcome  the  objection. 

Mr.  Van  Dusen :  All  right. 

Q.  (By  Mr.  Van  Dusen)  What  was  Mr.  Buck- 
less'  conduct  and  behavior  while  he  was  an  A.  B.  % 

A.     Very  good. 

Q.  Now,  Mr.  Tranberg,  in  view  of  your  long  ex- 
perience at  sea,  your  experience  with  A.  B.'s  and 
with  boatswains,  in  your  opinion  was  the  conduct 
and  behavior  of  Mr.  Buckless  while  he  was  a  boat- 
swain and  up  until  the  time  he  left  the  ship  the  con- 
duct and  behavior  of  a  good  boatswain? 

A.  Yes,  I  would  say  he  was  a  good  boatswain 
when  he  was  sober;  a  good  man  all  around  when  he 
was  sober,  but  most  of  the  time  Buckless  was  always 
under  the  influence  of  liquor. 

Q.  Does  the  boatswain  have  to  perform  the 
duties  of  an  A.  B.  while  on  duty? 

A.  He  is  required  to  do  it.  On  the  other  hand, 
the  boatswain  of  the  ship  does  not  need  an  A.  B.'s 
ticket. 

Q.  Now  during  the  time  that  Mr.  Buckless  was 
on  the  "Nevada"  was  it  customary  for  him  to  sign 
new  shipping  articles  [1540]  every  month  or  so? 

A.  We  always  sign  new  articles  at  the  port  of 
paying  off  and  signing  on,  whichever  it  might  be, 
Port  Arthur  and  at  times  it  has  been  Claymont, 
Delaware. 
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Q.  Now  during  the  period  of  from  November 
17th,  which  was  the  date  on  the  shipping  articles 
which  I  just  showed  you,  and  the  time  Mr.  Buck- 
less  left  the  ship  on  April  17th  or  18th,  did  he  sign 
a  number   of   shipping   articles? 

A.     I  don't  understand  you. 

Q.  I  say,  from  the  time  of  these  first  shipping 
articles  which  I  showed  you  there,  November  17, 
1937,  until  the  time  Mr.  Buckless  left  the  ship  on 
April  18,  1938,  were  a  number  of  shipping  articles 
signed  by  Mr.  Buckless?  A.     I  think  so,  yes. 

Q.  Now  when  you  first  signed  Mr.  Buckless  up 
on  shipping  articles  or  he  first  came  aboard  the 
ship,  did  you  inquire  of  him  whether  he  was  a  mem- 
ber of  any  union  ?  A.     No,  sir. 

Q.  Did  you  or  did  you  not  inquire  of  Mr.  Buck- 
less whether  he  was  a  member  of  any  union  at  any 
time  when  he  signed  articles?  A.     Never. 

Q.  Did  he  ever  tell  you  that  he  was  a  member 
of  a  union?  A.     No,  sir. 

Q.  Now  during  the  time  Mr.  Buckless  was  on 
the  ship,  did  he  have  occasion  to  complain  or  speak 
to  you  about  any  [1541]  grievances  on  board  the 
ship? 

A.  As  far  as  I  know,  Mr.  Buckless  has  never 
made  any  complaints  or  grievances  to  me. 

Q.  Did  any  of  the  members  of  the  crew  ever 
complain  to  you  or  submit  grievances  to  you? 

A.     No,  sir. 

Q.     Did  any  members  of  the  crew  ever  have  dis- 
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cussions  with  you  about  overtime  or  other  matters? 

A.     They  have. 

Q.     Do  you  always  listen  to  them? 

A.    Yes,  sir. 

Q.     Do  you  try  to  adjust  their  complaints? 

A.     Yes,  sir. 

Q.  Did  Mr.  Buckless  ever  discuss  with  you  any 
such  matters?  A.     Overtime  matters?  Yes,  sir. 

Q.  Did  he  ever  discuss  with  you  any  other 
matters  pertaining  to  the  operation  of  the  ship? 

A.     Oh,  yes. 

Q.  Were  there  or  were  there  not  any  working 
rules  posted  on  the   SS   "Nevada"? 

A.     There  were. 

Q.  Mr.  Tranberg,  I  show  you  a  writing  titled 
"The  Texas  Company,  Marine  Department,  Work- 
ing Conditions  and  Overtime  Rules,  Unlicensed 
Personnel,"  dated  October  1,  1937,  which  is  Re- 
spondent's Exhibit  12,  and  ask  you  if  those  are  the 
[1542]  working  rules  to  which  you  refer? 

A.    Yes,  sir. 

Q.  About  when  were  those  rules  posted  on  the 
"Nevada"? 

A.     Oh,  about  the  middle  part  of  November. 

Q.  Where  were  they  posted?  Pardon  me.  What 
year?  A.     1937. 

Q.    Where  were  they  posted? 

A.  One  set  was  posted  in  the  crew's  mess  room, 
another  set  was  posted  at  the  petty  officers'  mess 
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room,  and  I  had  a  set  for  myself  in  making  out  my 

overtime  sheet,  to  work  the  overtime  out. 

Q.  Were  those  posted  during  the  Spanish  trip 
and  while  Mr.  Buckless  was  on  board? 

A.     Yes,   sir. 

Q.  Were  they  posted  while  Mr.  Rosen  was  on 
board?  A.     Yes,  sir. 

Q.     Are  they  now  posted  there? 

A.     They  were  when  I  left  the  ship. 

Q.  Now,  Mr.  Tranberg,  during  the  time  that  Mr. 
Buckless  and  Mr.  Rosen  were  on  the  ship,  the  "  Ne- 
vada," did  you  observe  any  meetings  of  the  crew? 

A.     No,  sir. 

Q.  Now  do  you  recall  the  date  Mr.  Buckless  left 
the  " Nevada"? 

A.  On  or  about  April  17th  or  18th;  somewheres 
in  there;  [1543]  17th,  18th,  19th.  I  have  forgotten 
which  one  of  those  dates.  Somewhere  like  that. 

Q.     Did  Mr.  Buckless  speak  to  you  at  that  time? 

A.  Mr.  Buckless  came  down  the  deck  and  says, 
"Well,  I  am  fired." 

So  I  says,  "You  are?" 

He  says,  "Yes." 

"Well,"  I  says,  "I  will  have  to  get  me  a  new 
boatswain. ' ' 

That  is  all  that  was  said  on  that  matter. 

Q.     Did  he  later  leave  the  ship  ? 

A.     Mr.  Buckless  left  the  ship. 

Q.  Who  gave  Mr.  Buckless,  if  you  know,  his  cer- 
tificate of  discharge? 


Nat.  Labor  Relations  Board  1149 

(Testimony  of  Carl  C.  Tranberg.) 

A.     I  didn't  see  it,  but  I  believe  the  captain  did. 

Q.  Now  was  anybody  present  when  you  had  this 
conversation  with  Mr.  Buckless  ? 

A.  Yes,  there  was  several  fellows  present  there, 
but  I  have  forgotten.  You  see,  I  had  part  of  the 
crew  there  with  me.  They  were  paying  off  and  I  had 
some  of  the  crew  on  deck.  I  have  forgotten  what  we 
were  doing;  taking  stores  aboard  or  taking  up  a 
hose.  I  have  forgotten.  We  were  doing  something. 
Anyway,  we  were  right  around  the  midships  winch, 
anyway. 

Q.  Now  you  testified  regarding  Mr.  Buckless' 
behavior  on  the  ship  while  he  was  boatswain.  Did 
you  report  those  things  [1544]  to  the  captain? 

A.     Yes,  sir. 

Q.     How  often?  A.    At  least  three  times. 

Q.  Now,  Mr.  Tranberg,  was  Mr.  Rosen  on  this 
trip  that  you  took  to  Spain?  A.     Yes,  sir. 

Q.  I  believe  you  testified  before  as  to  the  date 
Mr.  Rosen  left  the  ship.  What  was  that  date? 

A.  It  was  the  day  after  Mr.  Buckless  left  the 
ship  and  that  was  either  the  18th  or  19th ;  something 
like  that.  [1545] 

Q.     What  port  were  you  in  then? 

A.     Port  Arthur. 

Q.  Now  during  the  time  that  the  "Nevada" 
went  to  Spain  and  until  Mr.  Rosen  left  the  ship  did 
you  or  did  you  not  have  occasion  to  observe  his 
character  and  behavior  while  on  board? 

A.     Of  Mr.  Rosen? 
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Q.    Yes.  A.    Yes,  sir. 

Q.     Please  describe  that. 

A.  I  will  say  he  is  a  non-drinking  man  to  my 
knowledge  for  one  thing.  Of  course  he  has  been 
aboard  the  ship  twice.  The  first  time  he  was  there 
I  always  thought  him  to  be  a  very  good  man,  a  good 
worker,  you  know,  but  the  second  time  it  seems 
like — you  know  he  seemed  to  be  a  different  person 
altogether.  So  I  took  more  notice  of  him  and  it 
seems  like  he  always  intentionally  wanted  to  lag 
behind  with  his  work  all  along  and  also  in  neglect- 
ing his  duty. 

There  was  one  time  out  at  sea  on  the  way  back 
from  Spain  to  the  United  States  we  had  a  little 
bad  weather  there.  I  think  we  were  about  half  way 
across.  And  when  I  get  off  of  duty  at  8:00  o'clock, 
as  a  rule  in  bad  weather  like  that  I  takes  a  look 
around  the  deck,  as  I  said  before,  to  see  if  every- 
thing is  tied  down  and  lashed  and  to  see  if  nothing 
has  broke  adrift,  and  I  always  made  it  a  rule  for 
the  man  who  is  on  stand  by  watch,  as  we  call  it,  be- 
cause one  man  is  on  the  look  out  on  the  foremost 
part  of  the  vessel;  he  has  the  look  [1546]  out;  and 
the  other  man,  he  is  supposed  to  be  on  stand  by 
ready  to  relieve  the  other  man  when  he  is  ready  to 
be  relieved.  So  in  this  case  Mr.  Rosen  was  on  the 
stand  by  watch.  It  was  about  8:15  or  8:20  when  I 
came  down.  So  I  looks  around  and  don't  see  any- 
body on  the  stand  by  watch  on  the  lower  deck  amid- 
ships. So  I  looks  around  and  goes  aft  and  looks  in 
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the  sailors'  forecastle.  I  don't  see  Rosen  in  there. 
So  I  walks  around  the  aft  part,  around  the  steering- 
engine,  and  comes  around  to  the  starboard  side  of 
the  passageway  to  the  pumpmen's  room  and  I  looks 
in  there.  Mr.  Rosen  was  in  there  playing  cards  while 
on  duty,  not  dressed.  He  had  on  an  undershirt  and 
a  pair  of  pants;  looked  to  me  like  it  was  pajamas; 
white  pants,  like  pants  you  would  use  to  sleep  in. 

And  so  I  called  him  out  and  I  says,  "Rosen, 
aren't  you  on  duty?" 

He  said,  "Yes,  sir." 

So  I  says  this,  ' '  This  is  a  fine  place  to  be  on  duty, 
isn't  it?" 

Well,  he  just  looked  at  me. 

I  said,  "Gro  on  and  get  your  clothes  on  and  come 
out  and  stand  your  watch  as  you  are  supposed  to 
do." 

So  I  noticed  about  8 :30  he  was  on  duty. 

Trial  Examiner  Myers:  You  say  this  was  on  the 
way  back  from  Spain?  A.     Yes,  sir.  [1547] 

Q.  (By  Mr.  Van  Dusen)  Are  there  other  in- 
stances ? 

A.  Another  instance  was  another  case  jusi  like 
it.  I  goes  aft  to  see  the  reason  why  Rosen  is  not  on 
duty  and  I  looks  in  the  sailors'  forecastle  and  Mr. 
Rosen  at  that  time  was  in  his  underwear  writing; 
either  writing  a  letter — I  don't  know  what  kind  of 
writing  he  was  doing.  I  didn't  go  in  the  forecastle. 
I  stuck  my  head  in  and  called  him  and  said,  ' ;  Rosen, 
you  are  on  watch.  You  had  better  get  your  clothes 
on  and  stand  your  watch. ' ' 


1152  The  Texas  Company  vs. 

(Testimony  of  Carl  C.  Tranberg.) 

Then  besides  that  I  noticed  Rosen  when  he  would 
he  working  on  deck  from  8:00  to  12:00,  he  would 
come  out  and  work  a  while  and  drop  his  tools  and 
go  back  and  take  a  smoke  every  half  hour  or  so, 
take  a  smoke  and  get  a  drink  of  water,  come  around, 
and  come  out  again. 

Besides,  at  10:00  o'clock  we  have  coffee  time. 

Q.     Go  on. 

A.  Of  course  he  would  be  doing  that  while 
everybody  else  wTould  be  working. 

Trial  Examiner  Myers:  What  trip  was  this  on? 

A.     Well,  I  don't  exactly  know  that. 

Trial  Examiner  Myers:  This  was  not  on  the 
Spanish  trip? 

A.     No,  that  was  before ;  before  that. 

Q.     Go  ahead. 

A.  So  I  told  Rosen  he  had  better  do  a  little 
better  than  that,  "Because,"  I  said,  "if  you  don't 
I  am  going  to  get  some-  [1548]1  body  else  in  your 
place." 

So  finally  one  day  in  Port  Arthur  on  the  day  of 
his  dismissal,  as  I  recollect  it  was  10:00  o'clock  in 
the  morning  when  everybody  went  back  to  get  their 
coffee,  including  the  boatswain — not  Buckless,  but 
another  boatswain — and  Rosen  was  back  aft  having 
his  coffee  with  the  other  men.  I  noticed  when  the 
other  men  turned  to  again — we  usually  take  fifteen 
or  twenty  minutes  for  coffee,  you  see.  So  all  the 
other  men  was  out  working.  So  I  didn't  see  Rosen 
come  out.  So  I  thought  "I  will  go  back  and  see  why 
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Rosen  is  not  out  with  the  other  fellows." 

In  the  crew's  mess  room  we  have  two  port  holes 
facing  forward  and  any  one  can  stand  at  those  port 
holes  and  look  forward  and  see  when  anybody  comes 
toward  the  aft  part  of  the  ship.  [1549] 

So  as  I  walks  aft  I  see  Rosen  come  out  of  the 
mess  room.  So  I  hail  him. 

I  said,  "  Rosen,  do  you  think  you  are  entitled  to 
any  more  time  off  than  anybody  else  aboard  this 
ship"? 

Well,  he  just  looked  at  me  and  didn't  say  any- 
thing. 

So  I  says,  "I  will  tell  you  what  I  will  do,  Rosen. 
First,"  I  says,  "you  can  either  finish  the  day  up 
until  5:00  o'clock  or  you  can  leave  at  noon.  I  will 
leave  that  up  to  you.  You  do  what  you  please  about 
it,"  I  said.  "However,  I  will  have  a  man  in  your 
place  in  the  morning." 

Previous  to  that  I  had  spoken  to  the  captain 
about  dismissing  this  man. 

Q.    Was  this  the  end  of  that  trip  ? 

A.     That  was  the  end  of  the  trip. 

Q.    About  what  date  was  that? 

A.  April  19;  18th,  19th,  20th,  something  like 
that. 

Q.  And  did  you  sign  him  up  on  new  articles 
after  that?  A.    After  dismissal?  No,  sir. 

Q.  Now  did  these  incidents  happen  from  the 
time  of  the  Spanish  trip  up  until  the  time  he  left 
the  ship?  A.    Yes. 
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Q.     Now  do  you  recall  any  other  occasions? 

A.     No,  I  guess  that  is  as  far  as  I  can  recall. 

Q.  I  believe  you  testified  that  on  one  occasion 
Mr.  Rosen  was  not  at  his  stand  by  watch?  [1550] 

A.     Yes,  sir. 

Q.     Was  it  once  or  twice? 

A.     At  least  twice. 

Q.  In  operating  a  ship  like  the  " Nevada",  is  it 
or  is  it  not  important  that  a  man  be  at  his  stand  by 
watch  ?  A.     Absolutely. 

Q.     Why? 

A.  It  is  required  by  law  to  have  that  amount  of 
men  on  duty  for  the  safety  of  property  and  lives 
aboard  the  ship. 

Q.  What  are  his  duties  when  he  is  on  the  stand 
by  watch? 

A.  At  that  time  he  was  on  the  stand  by  duty 
from  8 :00  to  10 :00  I  believe.  They  fix  it  up  between 
themselves  at  times  between  the  A.  B.  and  the  ordi- 
nary themselves.  Sometimes  they  work  it  this  way : 
That  the  ordinary  will  take  the  first  hour  and  the 
A.  B.  will  take  the  second  hour  and  from  the  second 
hour  he  will  go  up  and  relieve  the  quartermaster  for 
coffee  at  10:00  o'clock. 

Q.  While  he  is  on  the  stand  by  watch  what  are 
his  duties? 

A.  His  duties  are  to  stand  by  for  a  certain  length 
of  time  and  be  on  the  look  out  for  a  certain  length 
of  time  and  to  relieve  the  quartermaster  for  his 
coffee;  take  the  wheel  for  fifteen  or  twenty  minutes 
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while  the  quartermaster  gets  his  coffee  and  a  smoke 

at  night,  [1551] 

Q.  You  referred  to  the  quartermaster.  That  is 
the  man  who  does  the  steering  of  the  ship? 

A.     The  man  who  steers  the  ship. 

Q.     What  do  you  mean  by  lookout? 

A.  A  lookout  is  a  man  who  the  law  requires  to  be 
stationed  there  on  the  foremost  part  of  the  ship,  or 
in  the  crow's  nest. 

Q.     I  see. 

A.  And  to  report  all  lights  that  he  observes  at 
night,  and  objects,  and  so  forth ;  to  report  it  to  the 
officer  on  watch. 

Q.  Mr.  Tranberg,  did  you  at  any  time  inquire  of 
Mr.  Rosen  whether  he  was  a  member  of  the  union? 

A.     No,  sir. 

Q.  Did  he  ever  tell  you  he  was  a  member  of  the 
union?  A.     No,  sir. 

Q.  Did  Mr.  Rosen  ever  have  occasion  to  come  to 
you  with  any  complaints  or  grievances? 

A.     No,  sir. 

Q.  Did  he  ever  have  occasion  to  discuss  with  you 
overtime  or  other  matters  pertaining  to  the  opera- 
tion of  the  ship? 

A.     We  had  discussions  about  his  overtime. 

Q.     Did  you  always  listen  to  him? 

A.     Always. 

Q.     Did  you  attempt  to  adjust  the  differences? 

A.     Always.  [1552] 

Q.     At  the  time  you  had  your  conversation  with 
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Mr.  Rosen  when  he  left  the  ship,  did  you  tell  him 

he  was  fired  for  union  activities  I 

A.     I  did  not. 

Q.  Did  that  have  anything  to  do  with  your  dis- 
missing him  ?  A.     No,  sir. 

Q.  Do  you  recall  Mr.  Rosen  being  on  the  "Ne- 
vada" in  1935  and  1936?  A.     Yes,  sir. 

Q.  Do  you  recall  during  that  time  giving  Mr. 
Rosen  a  special  job  of  splicing  all  lines  that  might 
be  broken  on  the  voyage? 

A.  Mr.  Rosen  was  never  assigned  to  any  job  that 
any  other  A.  B.  could  not  do. 

Q.  Would  you  say  splicing  lines  is  or  is  not  a 
special  job?  A.     It  is  not  a  special  job. 

Q.  Is  it  or  not  a  job  that  an  ordinary  A.  B. 
should  be  able  to  do? 

A.    An  A.  B.  should  always  be  able  to  do  it. 

Trial  Examiner  Myers:     But  do  all  A.  B.'s? 

A.     All  A.  B.'s  should  be  able  to  splice  lines. 

Q.     Are  all  A.  B.'s  able  to  do  it? 

A.  I  am  not  able  to  tell  you.  That  is  beyond  my 
knowledge. 

Q.  (By  Mr.  Van  Dusen)  Have  you  met  many 
A.  B.'s  who  are  not  able  to  splice  lines?  [1553] 

A.     I  have  not. 

Mr.  Wright :  We  object  to  that  as  a  leading  ques- 
tion. 

Trial  Examiner  Myers :     Overruled. 

Q.  (By  Mr.  Van  Dusen)  When  Mr.  Rosen  left 
the  "Nevada"  in  1936,  do  you  recall  saying  to  him 
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that  it  would  be  hard  to  get  a  man  in  his  place? 

A.     No,  sir.     I  never  tell  anybody  that. 

Q.  Now,  when  Mr.  Rosen  signed  shipping  arti- 
cles on  the  "Nevada"  in  January  of  1938  for  the 
Spanish  trip  do  you  recall  welcoming  him  back  to 
the  ship? 

A.     I  didn't  quite  hear  you  that  time. 

Trial  Examiner  Myers :  Let  the  reporter  read  it 
back. 

(The  question  was  read  by  the  reporter.) 

A.     No,  sir,  I  don't  recall  that. 

Q.  (By  Mr.  Van  Dusen)  Do  you  recall  at  that 
time  saying  to  Mr.  Rosen:  "You  should  have  come 
back  to  The  Texas  Company  before  this?" 

A.     No,  I  never  said  that. 

Trial  Examiner  Myers:  You  say  you  never  said 
it?  A.     I  never  said  that. 

Q.     Or  don't  you  remember  saying  it? 

A.     I  never  said  it. 

Q.  Did  you  greet  him  when  he  came  aboard  the 
ship?  A.     I  greet  everybody. 

Q.     In  a  friendly  wTay?  [1554] 

A.    Yes,  sir. 

Q.  (By  Mr.  Van  Dusen)  Mr.  Tranberg,  while 
in  Bilboa,  Spain,  do  you  remember  singling  Mr. 
Rosen  out  and  saying  to  him,  about  8:00  o'clock  at 
night:  "I  want  you  to  see  that  the  deck  is  straight- 
ened up.  Take  these  men  with  you  and  get  the  deck 
straightened  up. ' ' 

A.     In  Bilboa,  Spain,  about  8:00  o'clock? 
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Q.     Yes.  A.     That  night? 

Q.     Yes. 

A.     8:00  o'clock  that  night.     No,  I  don't  know. 

Q.     Do  you  recall  that? 

A.  I  don't  recall  the  time,  but  I  do  recall  I  told 
him  to  take  the  men  and  go  ahead  and  straighten  up 
the  lines  and  so  forth;  but  I  don't  recall  the  time. 

Q.  Do  you  recall,  Mr.  Tranberg,  on  the  way  to 
Spain  giving  Mr.  Rosen  a  special  job  making  a  pilot 
ladder?  A.     Making  a  pilot  ladder? 

Q.    Yes. 

A.     On  the  way  to  Spain  ?    What  hours  a  day  ? 

Q.     I  don't  know.     Do  you  recall  at  any  time? 

A.  I  gave  him  a  job  working  on  it,  and  I  knocked 
him  off,  and  I  finished  it  myself.  I  overdid  his 
work. 

Q.     Was  that  a  special  job? 

A.  Well,  it  is  a  seaman's  job.  He  did  work  on  it, 
but  I  [1555]  knocked  him  off,  and  I  did  the  work 
myself,  because  I  had  to  do  his  work  all  over  again. 

Q.  I  see.  Mr.  Tranberg,  can  men  in  the  deck 
department,  can  or  cannot  men  in  the  deck  depart- 
ment swap  watches,  or  get  other  men  to  stand  their 
watches,  without  the  consent  of  yourself  or  the  mas- 
ter ?  A.     No,  sir,  they  cannot. 

Trial  Examiner  Myers :  You  are  reading  the  tes- 
timony, while  in  port? 

Mr.  Van  Dusen:     I  didn't  hear  you. 

Trial  Examiner  Myers:     Will  you  repeat  it. 

(The  question  was  read  by  the  reporter.) 
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Trial  Examiner  Myers :  Do  you  understand  what 
I  mean? 

Mr.  Van  Dusen:     I  didn't  hear  it. 

Trial  Examiner  Myers:  Were  you  just  reading 
the  testimony? 

Mr.  Van  Dusen:     Yes. 

Trial  Examiner  Myers:  Wasn't  that  testimony 
about  swapping  jobs  while  the  ship  is  in  port?  Am 
I  right? 

Mr.  Van  Dusen :     Yes. 

Q.  While  the  ship  is  in  port  can  they  swap 
watches,  or  get  other  men  to  stand  their  watches, 
without  the  consent  of  yourself  or  the  master? 

A.     They  cannot. 

Trial  Examiner  Myers:  Not  even  the  quarter- 
master? Do  they  [1556]  do  it?  What  is  the  cus- 
tom? 

A.     The  custom  is  to  get  a  man  in  their  place. 

Q.  In  their  place?  If  you  have  a  man  in  your 
place  standing  your  watch  it  is  all  right,  isn't  it? 

A.     If  you  have  permission  to  do  so,  yes. 

Q.     If  you  don't  have  permission  what  happens? 

A.    Well,  we  will  get  a  man  in  his  place. 

Q.     Do  you  fire  him? 

A.  You  might  call  it  that.  Some  would  call  it 
that,  and  some  would  call  it  plain  dismissal;  which- 
ever way  you  wish  to  call  it. 

Q.  You  dispense  with  a  man's  services  if  he 
doesn't  get  permission?  A.     That  is  right. 

Q.     (By  Mr.  Van  Dusen)     Now,  Mr.  Tranberg, 
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on  the  date  that  Mr.  Rosen  left  the  ship,  which  I 

believe  you  said  was  about  April  18  or  19 

A.     Something  like  that. 

Q.  Did  he  have  a  discussion  with  you?  Did  he 
come  up  and  see  you? 

A.     No,  sir,  he  didn't  see  me  after  that. 

Q.     No,  before  he  left?  A.     Before  he  left? 

Q.  Yes.  Tell  me  what  you  said  to  him  and  what 
he  said  to  you?  [1557] 

A.  The  last  thing  I  said  to  Mr.  Rosen  was  that  I 
would  have  a  man  in  his  place  in  the  morning.  And 
he  looked  me,  and  he  said  no  more.  Yes,  he  said: 
"I  will  finish  at  noon." 

Q.  Did  you  give  him  a  reason  for  that?  What 
did  you  say  ? 

A.     I  told  him  that  he  had  neglected  duty. 

Q.     What  did  he  say? 

A.     He  didn't  say  anything.  [1558] 

Q.     Did  you  give  him  a  certificate  of  discharge? 

A.     I  did  not. 

Q.     Did  you  see  him  after  that  ? 

A.     I  saw  him. 

Q.     On  the  ship  ?  A.     As  he  left. 

Q.     Did  you  speak  to  him  again  ? 

A.    I  did  not. 

Q.  Mr.  Tranberg,  do  you  recall  on  the  date  Mr. 
Rosen  left  the  ship  meeting  a  man  by  the  name  of 
Leo  Hermen?  A.     I  don't  remember  that. 

Q.     You  don't  recall  meeting  him? 

A.     No,  sir. 
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Mr.  Van  Dusen :  Is  Mr.  Hermen  here  ?  Is  lie  in 
the  court  room? 

Mr.  Wright:     I  don't  see  him. 

Q.  (By  Mr.  Van  Dusen)  Do  you  recall  saying 
to  Mr.  Hermen  on  April  19,  when  he  came  aboard 
the  ship — withdraw  that.  Do  you  recall  asking  Mr. 
Hermen  with  whom  he  had  a  conversation  back  in 
the  forecastle1?  A.     I  do  not. 

Mr.  Martin:  I  move  that  the  question  and  an- 
swer be  stricken  on  the  ground  that  it  is  superfluous. 
This  man  does  not  remember  meeting  the  man  on 
that  date. 

Trial  Examiner  Myers:  What  about  that?  Aren't 
you  [1559]  putting  the  testimony  in  this  man's 
mouth?     He  says  he  doesn't  remember. 

Mr.  Van  Dusen :  I  want  to  find  out  what  he  says 
about  that. 

Trial  Examiner  Myers:  The  man  says  he  doesn't 
know  the  fellow.     I  will  sustain  the  objection. 

Mr.  Van  Dusen:  Exception,  please.  I  under- 
stand that  I  can't  go  into  it? 

Trial  Examiner  Myers:  If  he  says  he  doesn't 
know  the  man. 

Mr.  Van  Dusen:  I  want  to  be  sure  your  ruling 
is  excluding  me  from  asking  him  whether  he  made 
the  statements  that  Mr.  Hermen  said  he  made. 

Trial  Examiner  Myers :  It  is  all  right,  if  you  do 
it  properly. 

Mr.  Van  Dusen:  That  is  what  I  want  to  do.  I 
am  going  to  quote  the  statements.     Does  your  ruling 
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exclude  me  from  doing  that? 

Trial  Examiner  Myers :  I  only  ruled  on  that  one 
question. 

Q.  (By  Mr.  Van  Dusen)  Mr.  Tranberg,  do  you 
recall  asking  Mr.  Hermen  with  whom  he  had  a  con- 
versation in  the  forecastle? 

Mr.  Wright:  Mr.  Examiner,  we  object,  for  the 
same  reason. 

Trial  Examiner  Myers:  Now,  Mr.  Witness,  do 
you  remember  a  man  employed  on  your  boat  by  the 
name  of  Hermen?  [1560]  A.     I  do. 

Q.     Do  you  remember  when  he  came  aboard? 

A.     I  remember  when  he  shipped  aboard  the  ship. 

Q.    What  classification  was  he? 

A.    Able-bodied  seaman. 

Q.     Do  you  remember  when  he  came  on  board? 

A.     It  was  about  the  18th  or  19th. 

Q.     Of  what?  A.     Of  about  April. 

Q.     1938?  A.     1938,  yes,  sir. 

Trial  Examiner  Myers :  Is  that  the  man  you  are 
talking  about,  Mr.  Van  Dusen? 

Mr.  Van  Dusen:     Yes,  sir. 

Trial  Examiner  Myers:  Proceed  with  your  ex- 
amination.   I  will  overrule  the  objection. 

Mr.  Van  Dusen:  Read  me  the  question,  Mr.  Re- 
porter. 

Mr.  Wright:  I  would  like  the  privilege,  in  the 
light  of  this  testimony,  of  asking  this  man  questions. 

Trial  Examiner  Myers:  If  Mr.  Van  Dusen  had 
laid  the  foundation  for  the  testimony  you  would  not 
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have  had  any  objections.     He  has  laid  the  founda- 
tion. 

Mr.  Van  Dusen :     Read  me  the  question. 

(The  question  was  read  by  the  reporter.) 

Mr.  Wright:  May  we  have  the  privilege  of  ask- 
ing this  [1561]  man  questions  to  find  out  if  this  is 
the  man  who  is  actually  Lee  Hermen? 

Trial  Examiner  Myers :  I  have  just  finished  ask- 
ing him  those  questions. 

Mr.  Wright:  May  we  ask  him  to  describe  the 
man? 

Trial  Examiner  Myers:     Now  let's  go  on. 

Mr.  Van  Dusen:  Will  you  read  the  question 
again  ? 

(The  question  was  read  by  the  reporter.) 

Q.  (By  Mr.  Van  Dusen)  Do  you  recall  saying, 
or  did  you  say  to  Mr.  Hermen:  "Balcly  is  a  good 
man,  but  he  let  the  union  go  to  his  head." 

A.     I  never  said  such  a  thing. 

Q.  Did  you  or  did  you  not  say  to  Mr.  Hermen: 
"We  had  a  boatswain  on  here.  He  done  the  same 
thing.  Every  time  a  union  man  comes  on  board  he 
asked  him  if  he  had  a  union  book"? 

A.     I  never  said  anything  of  the  kind. 

Trial  Examiner  Myers:  Do  you  remember  hav- 
ing any  talk  with  this  man  Hermen? 

A.     Any  talk? 

Q.     I  mean  when  he  came  aboard. 

A.  I  had  to  talk  with  him,  because  he  had  to 
show  me  his  A.  B.  ticket  and  life  boat  ticket  and 
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certificate  of  service,  you  know. 

Q.  Do  you  remember  what  time  of  day  he  came 
on  board1? 

A.  I  believe  he  reported  the  night  before,  and 
then  went  to  [1562]  work  the  next  morning,  if  I  am 
not  mistaken.  I  am  not  so  sure  about  that,  though. 
But  he  started  to  work  on  the  19th,  that  morning. 

Q.     19th  of  April,  1938? 

A.     I  am  pretty  sure. 

Q.     He  started  to  work  in  the  morning? 

A.     Yes,  sir. 

Q.    You  are  pretty  sure  about  that? 

A.    Yes,  sir. 

Q.     Do  you  know  whose  place  he  took,  Rosen's? 

A.  I  don't  exactly  remember  whose  place  he  took. 
Rosen  was  still  aboard  the  ship  at  that  time. 

Q.     Whose  place  was  he  taking,  Buckless'? 

A.  No.  I  will  tell  you  how  the  job  happened  to 
be  open.  When  the  boatswain  got  off  a  quartermas- 
ter went  to  boatswain,  and  one  of  the  A.  B.'s  went 
to  quartermaster,  and  that  left  an  A.  B.  job  open. 

Q.  (By  Mr.  Van  Dusen)  Did  you  or  did  you 
not  at  any  time  say  to  Mr.  Hermen  that  you  fired 
Baldy  on  account  of  union  activities? 

A.     I  never  said  anything  of  the  kind. 

Q.  Did  you  or  did  you  not  at  any  time  say  to 
Mr.  Hermen  that  you  fired  Mr.  Buckless  on  account 
of  union  activities? 

A.     I  didn't  fire  Mr.  Buckless. 

Mr.  Van  Dusen :     That  is  all.  [1563] 
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Cross  Examination 

Mr.  Martin :     May  we  have  a  few  minutes  recess  ? 

Trial  Examiner  Myers :  Yes,  sir.  At  the  request 
of  counsel  for  the  Board,  we  will  take  a  five  minute 
recess. 

(Short  recess.) 

Trial  Examiner  Myers:  Are  you  ready  to  pro- 
ceed with  the  witness,  Mr.  Martin? 

Mr.  Martin:     Yes,  we  are  ready. 

Q.  Mr.  Tranberg,  when  did  you  say  Mr.  Buck- 
less  got  aboard  the  "Nevada"  in  1937? 

A.  I  don't  exactly  remember  the  date.  If  I  tell 
you  right  straight  it  will  be  all  guess  work. 

Q.     About  when? 

A.     It  was  the  latter  part  of  1937. 

Trial  Examiner  Myers :  Could  you  tell  from  any 
shipping  articles?  A.     Yes. 

Q.     Could  you  tell  from  these? 

A.  Well,  apparently,  he  must  have  come  aboard 
somewhere  around  November  17  or  18,  16,  17  or  18. 

Q.     And  when  did  he  get  off? 

A.     April  17,  18,  19,  one  of  those  three  days. 

Q.    What  year?  A.     1938. 

Q.     1938?  [1564]  A.     Yes,  sir. 

Q.  How  long  a  period  would  that  be  that  he  was 
on  the  boat  ?  A.     How  long  a  period  ? 

Q.    Yes. 

A.  That  would  be  approximately  five  to  six 
months. 
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Q.  Now  during  that  period  where  did  the  boat 
go? 

A.  Oh,  we  went  up  to  New  Haven  once,  I  believe 
twice;  but  I  am  sure  we  went  there  once  while  he 
was  aboard. 

Q.  Now,  Mr.  Tranberg,  will  you  try  to  think  and 
tell  me  where  the  boat  went  while  Mr.  Buckless  was 
on  it  before  it  went  to  Spain,  and  where  it  went 
after  it  returned  from  Spain'? 

A.  I  believe  we  made  a  short  trip  before  we  did 
go  to  Spain,  or  a  couple  of  short  trips. 

Q.     From  where  to  where? 

A.  That  is  it.  I  tell  you  I  don't  remember.  I 
just  don't  remember,  that  is  all. 

Trial  Examiner  Myers:  Would  it  refresh  your 
recollection  if  you 

A.     It  is  a  pretty  hard  thing  to  do  to  dates. 

[1565] 

Q.     He  didn't  ask  you  the  date? 

A.  Like  I  said,  New  Haven.  Probably  to  Cat 
Island. 

Q.    You  say  probably  ?  A.    Yes. 

Q.     You  mean  the  boat  stopped 

A.     From  Cat  Island 

Q.     That  is  where  the  boat  stopped? 

A.  That  is  where  the  boat  stopped  at  times  to 
pick  up  crude  oil. 

Trial  Examiner  Myers:  Once  it  went  to  Corpus 
Christi? 
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A.  She  did,  but  I  wouldn't  say  whether  she  did 
that  before  or  after. 

Q.  He  wants  to  know  what  trip  the  boat  made 
while  Buckless  was  on. 

A.  Yes.  We  made  the  Spain  trip  while  he  was 
on. 

Mr.  Martin:     How  about  Boston? 

A.     I  was  on  vacation  at  that  time. 

Q.    And  Galveston? 

A.  I  believe  Mr.  Buckless  joined  the  ship  in  Gal- 
veston. 

Q.  Where  did  the  boat  go  immediately  after  he 
joined  it?  A.     To  Corpus  Christi,  I  believe. 

Q.     And  then  where? 

A.     Maybe  to  Cat  Island;  I  don't  remember. 

Q.     And  then  where? 

A.  It  might  have  been  the  Spanish  trip  after 
that  now. 

Q.     When  did  you  take  your  vacation  ?  [1566] 

A.  On  December  15,  I  got  off  on  vacation,  and  I 
returned  to  the  ship  on  January  9. 

Q.     When  did  you  say  Mr.  Buckless  got  on  ? 

A.  I  said  it  appears  as  though  he  got  on  the  ship 
on  November  16  or  17. 

Q.  Now,  can  you  tell  us  where  the  boat  went  be- 
tween November  16,  when  Mr.  Buckless  got  on,  and 
a  month  later,  December  15,  when  you  got  off  for 
your  vacation? 

A.  Let's  see.  I  do  believe  we  went  to  Corpus 
Christi,  to  Cat  Island  and  New  Haven,  and  from 
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New  Haven  to  Houston.    That  is  where  I  got  off. 

Q.     Yon  got  off  at  Houston? 

A.     At  Houston. 

Q.  Now,  you  say  you  came  back  aboard  on  Janu- 
ary 9?  A.    Yes,  sir. 

Q.     Where  did  you  come  back  aboard? 

A.     Port  Neches,  Texas. 

Q.     Where  did  the  boat  go  from  there  ? 

A.     To  Spain. 

Q.     Immediately  ? 

A.     That  was  the  first  trip  after  I  came  on  board. 

Q.     That  was  the  first  trip?  A.     Yes,  sir. 

Q.  Now,  after  the  boat  got  back  from  Spain, 
where  did  it  go  on  its  next  trip  ?  [1567] 

A.     Well,  I  just  don't  remember  that. 

Q.     When  did  it  get  back  from  Spain? 

A.  The  latter  part  of  January — I  mean  the  lat- 
ter part  of  February,  or  the  first  part  of  March.  I 
think  it  was  the  latter  part  of  February;  that  is 
when  it  was. 

Q.  Now  after  the  steamboat  got  back  from 
Spain,  Mr.  Buckless  was  on  it  for  approximately  a 
month  and  a  half,  is  that  right;  from  about  March 
1st,  to  April  18,  1938?  A.     Yes,  sir. 

Q.  I  wish  you  would  try  to  think  and  tell  us 
where  the  boat  went  during  that  period  of  six  weeks. 

A.  Went  to  New  Haven  for  once.  I  am  certain 
of  that ;  and  also  went  to  Providence  one  trip.  I  am 
certain  of  those  two  instances.  I  don't  remember 
whether  Mr.  Buckless  went  with  us  to  Claymont, 
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but  I  do  believe  he  did;  I  don't  remember. 

Q.  Do  you  remember  any  other  port  it  stopped 
during  that  period  ?  A.     Port  Arthur. 

Q.     Port  Arthur!  A.    Yes,  sir. 

Q.    Anywhere  else?  A.     Port  Neches. 

Q.  Now  did  you  say  Mr.  Buckless  returned 
drunk  at  New  Haven  at  a  time  when  he  had  been 
somewhere  to  his  home?  [1568] 

A.  I  said  he  returned  aboard  the  ship  drunk.  I 
don't  know  where  he  was  at,  whether  he  was  home 
or  not.     That  I  don't  know. 

Q.     Did  you  make  some  reference  to  his  home? 

A.  He  said  he  wanted  to  go  home,  which  I  sup- 
pose he  did;  I  don't  know.  I  stayed  aboard  the 
ship. 

Q.  Now,  when  was  that,  before  or  after  the  Span- 
ish trip?  A.     After. 

Q.     How  do  you  know?  A.     I  was  there. 

Q.    You  were  there?  A.    Yes,  sir. 

Q.  You  were  also  on  the  boat  when  it  stopped  at 
other  ports,  before  and  after  the  Spanish  trip? 

A.  Excluding  the  time  from  November  15  to 
January  9. 

Q.  Now,  as  you  have  been  sitting  there  on  the 
stand,  have  you  found  some  difficulty  in  remember- 
ing just  where  the  boat  went  before  and  after  the 
Spanish  trip? 

A.  Not  since  I  am  sitting  here,  but  I  did  before- 
hand. 

Q.     It  is  very  easy  then  for  you  to  tell  me  exactly 
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what  ports  the  boat  stopped  at  ? 

A.     Not  so  very  easy,  no. 

Q.     Can  you  do  it  ? 

A.     Some  of  them  I  might  be  able  to. 

Q.     Trip  by  trip?  [1569] 

A.     I  will  do  my  best. 

Q.  All  right,  Then  start  with  when  Mr.  Buck- 
less  got  on  at  Galveston,  and  take  it  trip  by  trip  and 
tell  us  exactly  where  the  boat  went, 

A.  All  right,  As  I  said  before,  I  believe  we 
went  to  Corpus  Christi,  and  Cat  Island  and  New 
Haven,  and  Houston  and  then  I  got  off. 

Q.     How  many  trips  would  that  be? 

A.  That  would  be  Corpus  Christi,  Cat  Island, 
and  New  Haven,  three  round  trips;  and  Port  Ar- 
thur, of  course,  in  between. 

Q.     That  is  Galveston  to  Corpus,  to  Port  Arthur  ? 

A.  Yes,  sir;  and  from  Port  Arthur  to  Cat  Is- 
land, and  back  to  Port  Arthur ;  and  Port  Arthur  to 
New  Haven,  and  back  to  Houston.  I  got  off  in  Hous- 
ton on  November  15th. 

Trial  Examiner  Myers:  You  forgot  to  mention 
Corpus  Christi. 

A.     Didn't  I  say  one  trip  to  Corpus  Christi? 

Q.  (By  Mr.  Martin)  Yes,  you  included  Corpus 
Christi  on  the  first  trip.  A.     That  is  right. 

Q.  Galveston  to  Corpus,  to  Cat  Island,  to  Port 
Arthur.     Is  that  the  first  trip? 

A.     That  is  right, 
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Q.  The  second  trip,  Port  Arthur  to  Cat  Island, 
to  Port  [1570]  Arthur? 

A.  Yes,  sir,  Port  Arthur  or  Port  Neches.  I  for- 
get which  one. 

Q.  And  the  third  trip,  Port  Arthur  to  New  Ha- 
ven, to  Houston?  A.    Yes,  sir. 

Q.     And  you  got  off?  A.    Yes. 

Q.     Then  was  the  Spanish  trip  ? 

A.  As  I  returned  aboard  the  ship  we  were  get- 
ting ready  to  make  the  Spanish  trip. 

Q.  Yes.  Now  when  you  got  back  from  Spain, 
where  did  the  boat  go  then?  Where  did  it  go  the 
first  trip? 

A.  I  believe,  I  think  we  went  to  New  Haven;  I 
think  so. 

Q.     You  are  not  sure  ?  A.     No,  I  am  not. 

Q.     Then  where  from  New  Haven? 

A.  Maybe  Port  Arthur,  or  maybe  Amesville,  or 
Corpus  Christi,  for  a  load,  and  then  into  Port  Ar- 
thur. 

Q.    You  are  not  just  sure?  A.     Sir? 

Q.     You  are  not  just  certain?  A.     No. 

Q.  Then  after  it  returned  to  Port  Arthur  that 
trip,  where  did  it  go  next?  [1571] 

A.     I  think  we  made  a  trip  to  Providence. 

Q.     Are  you  sure? 

A.  Not  absolutely.  As  I  said  before,  I  will  do 
my  best. 

Q.     You  are  experiencing  some  difficulty? 

A.     I  am,  yes. 
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Q.  Where  else?  Where  did  it  go  from  Provi- 
dence ? 

A.  We  probably  went  back  either  to  Amesville 
or  Corpus  Christi  to  pick  up  a  load  of  crude  and 
bring  it  in  to  Port  Arthur  or  Port  Neches.  [1572] 

Q.     But  you  are  not  certain? 

A.  I  am  certain  we  came  back  to  Port  Arthur, 
but  I  am  not  certain  which  one  of  those  ports  we 
went  into  first. 

Q.  Now  where  did  the  boat  go  after  it  got  back 
to  Port  Arthur  at  the  end  of  that  trip,  while  Mr. 
Buckless  was  still  aboard? 

A.     I  don't  remember. 

Q.  How  many  trips  did  the  boat  take  between 
the  time  you  returned  to  Port  Arthur  at  the  conclu- 
sion of  the  Spanish  trip  and  when  Mr.  Buckless  got 
off  April  18,  1938? 

A.     Will  you  kindly  repeat  that? 

Mr.  Martin :     Will  you  read  it  ? 

(Question  read.) 

A.  Maybe  three  or  four,  maybe  five  trips ;  I  don't 
know;  something  like  that. 

Q.     Three  or  four  or  five  trips? 

A.    Yes,  somewhere  along  there. 

Q.    Would  it  be  any  less  than  three? 

A.     No,  I  don't  think  it  would. 

Q.     Would  it  be  any  more  than  five? 

A.    It  might  be. 

Q.  Well,  in  a  period  of  six  weeks — strike  that, 
please.     The  period  we  are  considering  is  a  period 
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of  six  weeks.    About  how  many  trips  would  the  boat 

normally  make  coastwise  during  six  weeks'?  [1573] 

A.     Oh,  that  would  probably  be  two  trips. 

Q.     Two?  A.    Yes. 

Q.    Possibly  three? 

A.  Hardly.  You  see  it  will  take  anywhere  from 
18  to  21  days  to  make  a  trip  and  back  to  New  Ha- 
ven, you  know.  From  that  you  may  be  able  to  draw 
your  own  conclusions. 

Q.  Of  course  we  are  trying  to  get  this  just  as 
precise  as  possible.  A.    Yes. 

Q.  Now  you  say  normally  it  would  take  about 
two  trips  during  six  weeks,  but  that  during  this  par- 
ticular six  weeks'  period  it  took  between  three  and 
five  trips  ?  A.    Yes. 

Q.     Now  how  do  you  explain  that? 

A.  Well,  you  see  you  make  a  short  trip  once  in 
a  while;  to  Corpus  Christi,  you  can  say  that  is  a 
day's  run.  And  also  going  to  Cat  Island  is  a  short 
run.  We  make  that  in  about  20  hours.  Of  course 
they  are  unusually  short  trips.  And  that  might  be 
the  reason  why  three  trips  were  made  in  six  weeks. 

Q.  Nowt  during  this  period  did  you  make  any 
trips  to  Port  Neches  or  to  Cat  Island? 

A.  We  went  to  Port  Neches,  I  believe,  yes;  but 
I  don't  remember  whether  Buckless  went  to  Cat  Is- 
land with  us  or  not.  [1574]  I  don't  remember  that. 

Q.  Do  you  believe  that  during  this  period  the 
boat  went  either  to  Port  Neches  or  to  Cat  Island  ? 
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A.  We  went  to  Port  Neches  of  course,  and  cer- 
tainly we  went  to  Port  Arthur. 

Q.     During  this  six  weeks' period?  A.     Yes. 

Q.  Now  have  you  named  to  me  all  the  ports  you 
believe  the  boat  touched  while  Mr.  Buckless  was 
aboard?  A.     I  might  have. 

Q.    You  are  not  sure?  A.     No. 

Q.  Now  on  direct  examination  did  you  say  some- 
thing about  the  boat  having  stopped  at  Claymont, 
Delaware?  A.     Yes,  sir. 

Q.  Have  you  mentioned  that  to  me  as  you  have 
been  on  either  of  these  trips  ? 

A.  I  forgot  what  I  did  mention  to  you,  whether 
I  did  or  not. 

Q.  If  the  boat  stopped  at  Claymont,  when  did  it 
stop  at  Claymont,  while  Buckless  was  aboard? 

A.     I  don't  remember  that. 

Q.  Do  you  remember  whether  it  was  before  the 
Spanish  trip  or  after? 

A.     It  would  be  after,  if  he  did. 

Q.     After?  [1575]  A.    Yes,  sir. 

Q.  Now  if  you  are  not  certain  just  where  the 
boat  stopped  while  Mr.  Buckless  was  aboard,  as 
you  have  just  testified,  and  if  you  are  not  certain 
whether  the  boat  stopped  at  Claymont,  Delaware,  at 
all  and,  if  at  all,  whether  it  was  before  or  after  the 
Spanish  trip,  how  can  you  be  certain  that  Mr.  Buck- 
less came  aboard  drunk  at  New  Haven  before  or 
after  the  Spanish  trip? 

A.     Well,  while  you  say  that,  that  reminds  me 
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that  it  was  after  the  Spanish  trip? 

Q.     What  was  after? 

A.     When  we  were  in  New  Haven. 

Q.     Were  you  there  before  the  Spanish  trip? 

A.     I  am  not  certain  of  that. 

Q.  I  thought  you  said  you  were  there  once  be- 
fore and  once  after  the  Spanish  trip? 

A.  I  said  I  will  try  to  recollect  it  as  wTell  as  I 
can,  which  I  have  done;  and  I  also  said  I  would  do 
my  best  to  tell  you  where  we  were. 

Q.  I  see.  Now  are  you  also  trying  to  do  your 
best  in  telling  us  when  and  where  Mr.  Buckless 
came  aboard  drunk?  A.     Absolutely. 

Q.  Now  are  you  doing  any  more  than  doing  your 
best  to  tell  us  when  he  came  aboard  and  where 
drunk  ? 

A.     I  am  doing  my  best  to  tell  you  the  truth. 

[1576] 

Q.     You  are  experiencing  some  difficulty? 

A.     Not  in  telling  the  truth. 

Q.  No.  I  appreciate  that,  Mr.  Tranberg.  It 
is  simply  that  it  is  a  little  difficult  you  find  to  re- 
member just  what  happened,  and  where,  and  when, 
in  order  that  you  can  tell  the  truth  ? 

A.    As  to  dates,  yes. 

Q.     And  places  ? 

A.  No,  I  remember  the  places.  We  would  be  in 
New  Haven  for  one,  and  Port  Arthur  for  another. 

Q.  You  remember  it  was  New  Haven  that  he 
came  aboard  drunk.  You  remember  the  place,  but  you 
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are  not  sure  of  the  date?  A.     That  is  it. 

Q.  You  are  not  sure  whether  it  was  before  or 
after  the  Spanish  trip  ? 

A.  This  New  Haven  incident,  I  do  believe  it  was 
after. 

Q.  Mr.  Tranberg,  if  I  asked  you  to  could  you 
enumerate  the  ports  that  Mr.  Buckless  came  aboard 
the  boat  sober  while  he  was  shipping  on  the  "  Ne- 
vada"? A.     I  can  enumerate  one. 

Q.     When  he  came  aboard  sober? 

A.     Yes,  sir. 

Q.     Do  you  think  you  could  enumerate  them  all? 

A.     All,  no.  [1577] 

Q.     Will  you  tell  us  about  that  one? 

Trial  Examiner  Myers:  When  Mr.  Buckless 
shipped  in  Galveston,  is  that  the  only  time  he  came 
aboard  sober?  A.     As  far  as  I  know. 

Q.  (By  Mr.  Martin)  That  is  the  only  time  he 
came  aboard  sober?  A.     As  far  as  I  know. 

Trial  Examiner  Myers:  Did  you  see  him  every 
time  he  came  aboard? 

A.  I  didn't  see  him  every  time,  because  he  prob- 
ably came  aboard  when  I  was  asleep,  you  under- 
stand. 

Q.  But  the  times  you  did  see  him  come  aboard  he 
was  always  drunk? 

A.     I  have  seen  him  report  for  duty  drunk,  yes. 

Q.  (By  Mr.  Martin)  You  say  the  only  time  you 
saw  him  come  aboard  sober  was  in  Galveston? 

A.     Galveston,  Texas. 
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Q.  To  your  knowledge,  is  that  the  only  time  he 
ever  did  come  aboard  sober? 

A.  Oh,  I  wouldn't  say  that.  I  wouldn't  say  it 
was  the  only  time.  But  I  said  I  will  enumerate  one 
instance  when  he  did  come  aboard  sober. 

Q.     Now  could  you  enumerate  some  others'? 

A.  Yes,  I  think  I  can.  Once  upon  a  time  in 
Port  Arthur  I  think  he  did  come  aboard  sober,  once, 
while  an  A.  B.,  of  [1578]  course. 

Trial  Examiner  Myers:     Not  while  a  boatswain? 

A.     While  an  able-bodied  seaman. 

Q.     When  was  he  promoted  to  boatswain? 

A.     On  November  26,  1937. 

Q.  He  was  only  on  board  nine  days  before  he  was 
promoted?  A.     That  is  right.  [1579] 

Q.     And  after  he  was  appointed 

A.  I  saw  him  in  port  twice  in  that  nine  days 
sober. 

Q.  And  after  that  you  never  saw  him  come  on 
board  sober? 

A.  It  seems  to  me  like  after  Buckless  became 
boatswain  he  turned  to  drinking  all  of  a  sudden.  I 
don't  know  why. 

Q.     But  you  didn't  reduce  him  in  rank? 

A.     No,  I  didn't  do  that. 

Q.  (By  Mr.  Martin)  Now,  you  say  he  came 
aboard  sober  at  Galveston  once?  A.     Yes. 

Q.  And  then  he  came  aboard  at  Port  Arthur 
sober  how  many  times  ?  A.     Once. 

Q.     Now,  will  you  please  relate  to  us  what  other 
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ports  he  came  aboard  in  a  sober  condition,  when  you 
either  saw  or  subsequently  learned  that  he  had  come 
aboard  sober? 

A.     I  don't  know  of  any  others. 

Q.  You  mean  these  are  the  only  two  ports  that 
he  came  aboard  sober  on? 

A.     To  my  knowledge. 

Q.     To  your  knowledge?  A.     Yes,  sir. 

Q.  Now,  do  you  mean  by  that  that  every  time  he 
went  ashore,  except  on  those  two  occasions,  one  of 
which  was  when  he  first  entered  the  boat,  he  came 
back  to  the  boat  drunk  ?  [1580] 

A.  I  don't  know  whether  he  did  or  not  at  all 
times.  I  said,  I  might  have  been  asleep  some  times 
when  he  came  aboard  ship. 

Q.  He  was  boatswain  after  leaving  Port  Arthur 
the  first  time,  wasn't  he?  A.     Yes,  sir. 

Q.     And  as  boatswain  when  did  he  come  on  duty? 

A.  He  was  supposed  to  report  for  duty  at  8:00 
o'clock  in  the  morning. 

Q.  I  thought  you  said  you  were  on  the  12:00  to 
4 :00  watch  ?  A.     I  never  said  such  a  thing. 

Q.  Excuse  me.  I  believe  you  said  you  were  on 
the  4 :00  to  8 :00  watch  ?  A.     That  is  right. 

Q.  And  while  you  are  in  port  you  are  on  the 
day  watch? 

A.  While  I  am  in  port  I  am  on  day  work,  yes, 
sir. 

Q.  Is  8:00  o'clock  in  the  morning  in  the  day 
time? 
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A.  8:00  in  the  morning  until  4:00  in  the  after- 
noon. 

Q.  So  if  Mr.  Buckless  was  due  to  report  for 
work  at  8:00  o'clock  in  the  morning  the  chances  are 
you  would  be  up  and  functioning1? 

A.     Yes,  sir. 

Q.     And  on  duty? 

A.     On  duty  at  8 :00  o'clock. 

Q.  So  if  he  reported  for  work  in  a  sober  condi- 
tion, coming  from  ashore,  on  a  specific  morning  at 
8:00  o'clock  you  would  know  it,  wouldn't  you? 

[1581] 

A.     Most  decidedly. 

Q.    Would  you  know  that  ?  A.    Yes. 

Q.  But  you  say  to  your  knowledge  the  only 
places  that  he  reported  for  duty  in  a  sober  condi- 
tion were  once  at  Galveston  and  once  at  Port  Ar- 
thur? A.     Yes,  sir. 

Q.  And  all  the  other  times  during  the  period  of 
five  and  a  half  months,  no,  during  the  period  of  four 
and  a  half  months  that  he  was  a  boatswain,  every 
time  he  reported  for  duty  when  the  boat  was  at  dock 
and  he  had  been  out  the  night  before,  and  he  re- 
ported for  duty  at  8:00  o'clock  in  the  morning,  he 
was  drunk? 

A.  In  other  words,  he  would  be  under  the  influ- 
ence of  liquor. 

Q.     But  not  drunk? 

A.  Well,  whichever  you  call  it.  Is  a  man  drunk 
if  he  is  under  the  influence  of  liquor  or  not  ? 
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Q.  I  thought  you  said  before  he  was  drunk  every 
time? 

A.  I  didn't  say  he  was  drunk  every  time,  but  I 
said  there  were  only  two  occasions  I  could  be  certain 
of  when  he  came  aboard  sober. 

Q.  Well,  have  you  related  for  us  then  all  the 
ports  at  which  he  came  aboard  drunk? 

A.     I  might  have,  and  I  may  not  have.  [1582] 

Q.  Have  you  listed  all  the  ports  at  which  he  came 
aboard  sober?  A.     Maybe  I  have. 

Q.  Strike  that.  All  right,  let  it  go.  Have  you 
listed  all  the  ports  at  which,  after  being  there,  he 
came  aboard  and  reported  for  duty  the  next  morn- 
ing at  8 :00  o  'clock  in  a  sober  condition  % 

A.     To  my  knowledge  I  have. 

Q.     Both  as  an  A.  B.  and  as  a  boatswain? 

A.     Both  as  A.  B.  and  boatswain. 

Q.  Now,  have  you  listed  for  me  every  port  that 
he  has  reported  for  duty  at  8 :00  o'clock  in  the  morn- 
ing following  a  night  out  in  a  drunken  condition? 

A.     Well,  I  don't  know  whether  I  have  or  not. 

Q.     Well,  could  you  name  any  others? 

A.     Others  which? 

Q.     What  did  you  say?  A.     Others  of  what. 

Q.  The  other  ports  at  which  he  reported  in  a 
drunken  condition  at  8:00  o'clock,  following  a  night 
out?  A.     No,  no. 

Q.  Now,  in  your  mind  is  there  a  distinction  be- 
tween being  under  the  influence  of  liquor  and  being 
drunk  ? 
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A.  No.  I  think  if  a  man  is  under  the  influence 
of  liquor  he  is  drunk.  [1583] 

Q.  Now,  will  you  please  tell  me  the  names  of  all 
ports  at  which  Mr.  Buckless  reported  for  duty  at 
8:00  o'clock  in  the  morning,  following  a  night  out, 
while  under  the  influence  of  liquor? 

Mr.  Van  Dusen:  Mr.  Examiner,  I  think  he  has 
asked  that  question  about  a  dozen  times. 

Trial  Examiner  Myers:  Well,  let  him  answer 
this  once,  and  that  is  the  end  of  it. 

Mr.  Martin:  Mr.  Examiner,  we  are  distinguish- 
ing between  drunkenness  and  under  the  influence  of 
liquor. 

Trial  Examiner  Myers:  Well,  will  you  answer 
that  question.  Just  answer  that  question.  Do  you 
remember  the  question? 

A.     May  it  be  repeated. 

Trial  Examiner  Myers:  Read  the  question  please. 

(The  question  was  read  by  the  reporter.) 

A.  Well,  he  reported  for  duty  at  8:00  o'clock  in 
the  morning  practically  in  all  ports  except  the  port 
of  Bilbao. 

Q.     In  an  intoxicated  condition? 

A.     Under  the  influence  of  liquor. 

Q.     Is  that  except  Port  Arthur  and  Galveston? 

A.     No,  Port  Arthur,  is  included. 

Q.     You  mean  except  once  in  Port  Arthur? 

A.     Except  once  in  Port  Arthur.  [1584] 

Q.  Now,  Mr.  Tranberg,  did  you  say  you  are  not 
certain  whether  the  trip  to  New  Haven,  when  you 
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say  Mr.  Buckless  came  aboard  drunk,  was  before  or 

after  the  Spanish  trip  ? 

A.     I  am  pretty  certain. 

Q.  Pretty  certain,  but  are  you  absolutely  cer- 
tain? A.     No,  I  won't  say  that. 

Q.  Now  you  testified  that  he  did  come  aboard 
in  an  intoxicated  condition  in  New  Haven? 

A.     Yes,  sir. 

Q.  And  that  he  did  come  aboard  in  an  intoxi- 
cated condition  at  Providence? 

A.  I  didn't  say  that  for  certain  at  Providence. 
I  said  I  believed  so. 

Q.  Would  you  say  that  now  for  certain  or  not 
for  certain?  A.     No,  I  won't  say  that  for  cer- 

tain. 

Q.     Why  not? 

A.     Because  I  don't  for  certain  remember. 

Q.     I  beg  your  pardon? 

A.    Because  I  don't  remember. 

Q.  Well,  haven't  you  been  refreshing  your  recol- 
lection about  the  times  Mr.  Buckless  was  on  the 
"  Nevada"? 

A.     Why  I  know  when  he  was  on  the  "Nevada". 

Q.  I  mean  during  the  last  few  days  haven't  you 
been  thinking  about  this  case  while  you  have  been 
here  ashore?  A.     Not  a  great  lot.  [1585] 

Q.     Not  a  great  lot?  A.     No. 

Q.  Now  on  your  direct  examination  when  Mr. 
Yan  Dusen  was  asking  you  questions  you  said  that 
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Mr.  Buckless  came  aboard  the  boat  drunk  in  Provi- 
dence? A.     I  did. 

Q.     Now  are  you  going  to  change  your  story? 

A.     No,  sir. 

Q.  You  still  say  he  came  aboard  the  boat  drunk 
in  Providence  ?  A.     I  think  he  did. 

Q.     But  didn't  you  say  positively  before? 

A.     I  don't  remember  whether  I  said  that  or  not. 

Q.     But  now  you  are  not  certain  in  any  case  % 

A.     I  am  certain  he  came  aboard  drunk. 

Q.     Where  ? 

A.     New  Haven  maybe  once  or  twice. 

Q.     Providence  ? 

A.  And  maybe  Providence,  but  practically  in 
most  every  port  he  got  to  for  that  matter. 

Q.  Well,  now,  you  say  you  know  he  came  aboard 
drunk  once  or  twice  ?  A.     Sir  ? 

Q.  You  say  you  knew  he  came  aboard  drunk 
once  or  twice? 

A.     Oh,  once  or  twice,  three  or  four  or  five  times. 

Q.  Well,  how  about  those  many  ports  the  boat 
stopped  at  [1586]  during  the  five  and  a  half  months 
he  was  boatswain  ? 

A.     Well,  how  about  it  ?    What  of  it  ? 

Q.  Well,  as  a  matter  of  fact,  Mr.  Tranberg, 
aren't  you  just  guessing  at  all  this? 

A.  Well,  I  told  you  I  tried  to  recollect  it  the 
best  I  could  before  you  started.     I  told  you  that. 

Q.  Yes,  I  appreciate  you  are  trying.  But  still 
it  is  just  a  guess. 
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Trial  Examiner  Myers:  The  point  is  did  you 
make  any  record  of  the  times  he  was  drunk? 

A.     A  written  record? 

Trial  Examiner  Myers:     Yes. 

A.     No,  sir,  I  didn't. 

Trial  Examiner  Myers :  Is  there  anything  in  the 
log  about  the  boatswain  being  drunk? 

A.     Not  in  my  log  book. 

Trial  Examiner  Myers:  I  mean  in  the  captain's 
log?  A.     I  don't  know. 

Trial  Examiner  Myers:  But  you  reported  those 
instances  to  the  captain?  A.    Yes,  sir. 

Trial  Examiner  Myers:  How  many  times  did 
you  report  them? 

A.    At  least  three  times. 

Trial  Examiner  Myers:  You  don't  know  what 
the  captain  did  about  it,  do  you?  [1587] 

A.     Sir? 

Trial  Examiner  Myers:  Do  you  know  what  the 
captain  did  about  it?  A.     No,  sir,  I  don't. 

Trial  Examiner  Myers:  Do  you  know  whether 
he  reprimanded  Buckless? 

A.  No,  sir,  I  don't.  Yes,  I  do  know.  I  know 
he  told  Buckless  that  he  would  have  to  cut  it  out ;  he 
would  have  to  stop  drinking. 

Q.  (By  Mr.  Martin)  Did  you  hear  him  tell  him 
that? 

A.  Well,  I  heard  him  tell  him  that.  I  was  sit- 
ting in  my  room  and  I  heard  the  captain  telling  him. 
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Q.  Where  was  the  boat  when  you  heard  the  cap- 
tain telling  him  this? 

A.     Probably  out  at  sea,  maybe. 

Q.     Just  probably?  Don't  you  know? 

A.     I  think  it  was  out  at  sea. 

Q.     Where?    Where  was  it  going? 

A.  Oh,  coming  back  to  the  United  States.  Prob- 
ably out  in  the  middle  of  the  Atlantic. 

Q.     From  where?  A.     From  Spain. 

Q.  You  said  that  Buckless  stayed  on  the  boat  six 
weeks  after  you  got  back  from  Spain? 

A.     Something  like  that.  [1588] 

Q.  Well,  now,  why  didn't  you  put  it  in  a  log 
book  when  a  petty  officer  of  a  ship  is  drunk? 

A.  A  petty  officer.  Why  didn  't  I  ?  I  have  never 
been  requested  to  do  it, 

Q.  Do  I  understand  that  you  have  a  separate  log 
book  as  mate  and  the  captain  has  a  separate  log 
book  as  captain  on  your  boat  ? 

A.  I  have  a  log  book  pertaining  to  the  general 
work  of  the  ship;  weather  conditions  and  baro- 
metric pressure,  temperature. 

Q.     Is  that  generally  known  as  the  smooth  log  ? 

A.    Yes. 

Q.  Then  do  you  also  have  an  official  log  on  your 
boat  ? 

A.  I  don't  know  anything  about  an  official  log. 
I  have  no  official  log. 

Trial  Examiner  Myers:  Have  you  ever  seen  one 
on  board?  A.     I  have  seen  one,  yes,  sir. 
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Q.  (By  Mr.  Martin)  Then  you  know  that  there 
is  one  there?  A.     Maybe  there  is. 

Q.  Do  you  as  mate  ever  make  any  entries  in  the 
official  log?  A.     I  do  not. 

Q.     Do  you  as  mate  ever  read  the  official  log? 

A.     I  do  when  I  am  requested  to  sign  it. 

Q.  Do  you  know  of  your  own  knowledge  whether 
there  are  any  entries  concerning  Mr.  Buckless' 
drunkenness  in  the  official  [1589] 

A.     I  do  not. 

Q.     You  don't  know?  A.     I  do  not. 

Q.     Are  there  in  your  log,  the  smooth  log? 

A.     No,  sir. 

Q.  Wasn't  it  considered  of  sufficient  importance 
to  put  in  your  log  book,  either  of  your  log  books  on 
the  boat,  that  a  petty  officer  of  the  boat  came  aboard 
drunk  every  time  the  boat  docked  except  twice  dur- 
ing a  period  of  five  and  a  half  months  ? 

A.  Did  I  consider  it  important  enough  to  do 
that? 

Q.    Yes. 

A.     I  don't  know.  Maybe  it  is  and  maybe  it  isn't. 

Q.     In  any  case  you  didn't  make  any  entries? 

A.     I  didn't. 

Q.  Well,  now,  Mr.  Tranberg,  in  this  smooth  log 
that  you  keep  do  you  put  down  where  the  boat  goes 
from  trip  to  trip? 

A.  Yes,  it  is  marked  in  the  log  book  when  and 
where  we  leave  and  when  we  get  back  and  things 
like  that. 
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Q.  So  if  you  made  an  examination  of  the  log 
book  you  could  learn,  could  you,  whether  or  not  the 
" Nevada"  ever  stopped  at  Providence  while  Mr. 
Buckless  was  aboard? 

A.     I  could  learn  it  through  that. 

Q.     Would  you  care  to  do  that? 

A.     It  wouldn't  make  any  difference  to  me. 

[1590] 

Q.     Is  the  log  book  available  here? 

A.  In  Port  Arthur  now?  I  don't  know.  I 
don't  know.     Maybe  it  is;  maybe  it  isn't. 

Trial  Examiner  Myers:     Where  is  the  vessel? 

A.  The  vessel  is  in  New  Haven,  Connecticut, 
right  now,  I  believe. 

Q.  (By  Mr.  Martin)  Is  a  copy  of  the  log  book 
on  a  coastwise  journey  left  at  or  sent  to  the  Port- 
Arthur  office? 

A.  When  my  log  book  is  full  I  turn  it  into  the 
captain  of  the  ship. 

Q.     And  what  does  he  do  with  it? 

A.     I  don't  know. 

Q.  As  a  matter  of  fact,  do  you  know,  Mr.  Tran- 
berg, that  the  "Nevada"  never  did  touch  Provi- 
dence or  stop  at  Providence  while  Mr.  Buckless  was 
aboard  ? 

A.    May  I  have  that  question  repeated? 

Trial  Examiner  Myers:  Will  you  read  the  ques- 
tion, please,  Mr.  Reporter? 

(The  last  question  was  read.) 

A.  No,  I  wouldn't  say  I  know  that  we  didn't 
touch  Providence  while  he  was  aboard.  I  wouldn't 
say  that.    I  think  he  was. 
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Q.  (By  Mr.  Martin)  Of  course  you  would  be 
willing  to  admit,  would  you,  that  if  the  "Nevada" 
never  did  stop  at  Providence  while  he  was  aboard 
he  could  scarcely  come  aboard  at  Providence  in  a 
drunken  condition?  [1591] 

Mr.  Pipkin:     I  think  that  is  argumentative. 

Mr.  Martin:     No,  I  don't  think  it  is. 

Trial  Examiner  Myers:  Will  you  allow  me  to 
make  the  rulings?  Don't  get  into  an  argument  with 
counsel.    I  warned  you  about  that  a  couple  of  times. 

Will  you  please  answer  the  question? 

A.    Yes,  sir.    What  is  it? 

Trial  Examiner  Myers:     Read  the  question. 

(The  last  question  was  read.) 

A.  Oh,  if  the  ship  didn't  go  to  Providence  while 
Mr.  Buckless  was  there,  it  is  almost  impossible,  isn't 
it,  if  the  boat  didn't  go  there? 

Q.     Yes.  A.     Oh,  I  see. 

Q.  Now,  Mr.  Tranberg,  would  you  be  willing  to 
admit  also  that  if  the  log  book  doesn't  show  that 
the  "Nevada"  ever  stopped  at  Providence  while  Mr. 
Buckless  was  aboard  that  in  fact  the  "Nevada" 
never  did  stop  there  while  he  was  aboard? 

A.  If  it  is  not  recorded  in  the  log.  The  ports 
we  go  to  would  be  recorded  in  the  log  book. 

Q.     Yes.  A.     You  can  trust  on  that. 

Q.  Now,  Mr.  Tranberg,  did  you  say  that  Mr. 
Rosen  while  he  was  aboard  the  "Nevada"  was  one 
of  your  crew  who  worked  for  you?  [1592] 

A.     He  was  an  able-bodied  seaman,  yes,  sir. 
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Q.  Did  you  keep  pretty  close  watch  on  his  activi- 
ties and  his  habits? 

A.     On  his  and  everybody  else's. 

Q.  You  knew  pretty  much  what  they  were  do- 
ing? A.     In  the  line  of  work,  yes. 

Q.  Did  you  say  that  habitually  while  he  was 
working  on  his  8:00  a.  m.  to  12:00  noon  shift  Mr. 
Rosen  would  go  back  aft  and  take  a  half  hour  or  so 
off  and  drink  some  water  and  have  a  smoke? 

A.     I  never  stipulated  any  time. 

Q.     You  never  stipulated  any  time? 

A.     No,  sir. 

Q.     What  did  you  say? 

A.  I  said  while  everybody  else  would  be  work- 
ing he  would  quit  and  go  back  aft,  take  a  drink  of 
water,  take  a  walk  around,  hang  around.  Whether 
he  smoked  or  not  I  don't  know,  because  I  never 
hung  around  there  to  see  what  he  was  doing,  but  I 
watched  to  see  wThen  he  got  out  again,  but  he  would 
kill  five  or  ten  minutes  back  there  three  or  four 
times  between  8:00  and  10:00  and  10:00  and  12:00. 

Trial  Examiner  Myers :  Did  you  ever  ask  Buck- 
less  whether  Rosen  was  assigned  to  any  particular 
work  that  he  had  to  finish  when  he  went  out  to  get 
a  cigarette  ? 

A.  No,  sir,  I  never  asked  that,  At  that  time  we 
had  a  [1593]  pretty  big  job.  In  fact,  we  were  chip- 
ping rust  on  the  deck  of  the  ship. 

Trial  Examiner  Myers:  That  was  coming  back 
from  Europe?  A.     Yes,  sir. 
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Trial  Examiner  Myers:  You  had  a  long  time  to 
do  it? 

A.     Oh,  it  would  take  about  eight  months  to  do  it. 

Trial  Examiner  Myers:  It  wasn't  in  a  special 
rush  ? 

A.  Well,  of  course  while  you  are  doing  that 
everything  else  is  going  to  bats. 

Trial  Examiner  Myers :  Everybody  else  on  board 
was  pitching  in  doing  a  lot  of  work  except  Rosen, 
is  that  it? 

A.     Everybody  else  was  doing  their  part. 

Trial  Examiner  Myers:  And  Rosen  was  taking 
a  smoke  every  hour  or  so? 

A.     It  looked  that  way  to  me,  yes,  sir. 

Q.  (By  Mr.  Martin)  How  often  would  he  go 
back  there  to  take  this  smoke  % 

A.  Maybe  once  or  twice,  maybe  three  times, 
maybe  four  times,  in  the  forenoon,  besides  coffee 
time. 

Q.     During  working  hours?  A.     Yes,  sir. 

Q.     Three  or  four  times  every  morning  ? 

A.     Nearly. 

Q.     Habitually?  A.    Yes,  sir.  [1594] 

Q.  Would  he  always  go  back  to  the  same  place 
aft?  A.    Yes. 

Q.  Where  were  you  standing  so  that  you  could 
see  him? 

A.  I  would  probably  be  amidships ;  I  would  prob- 
ably be  down  on  the  deck  working  with  him. 

Q.     Did  he  ever  come  back  and  sort  of  throw  his 
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cigarette  into  the  sea  just  before  he  started  to  work? 

A.     No,  he  didn't.    He  didn't  do  that. 

Q.    He  didn't?  A.     No,  sir. 

Q.  Did  he  ever  strew  his  cigarettes  around  the 
deck  before  he  started  working? 

A.     No,  he  never  did  that. 

Q.     How  come? 

A.  How  come?  Why  don't  you  know  the  ship 
is  carrying  explosives? 

Q.  Where  did  he  put  his  butts?  Where  did  he 
put  his  cigarette  butts? 

A.  Why  I  don't  know  where  he  put  them.  I 
don't  know,  the  fact  that  I  am  outside  and  he  is  in- 
side. 

Q.    Where  is  he  allowed  to  smoke? 

A.     In  the  quarters. 

Q.     He  is  allowed  to,  is  he? 

A.    Yes,  sir. 

Q.    Have  you  ever  been  back  there  and  seen  him? 

[1595] 

A.     I  have  been  back  there,  yes. 

Q.  Have  you  seen  him  back  there?  Have  you 
seen  him  smoking  back  there? 

A.     I  think  he  smokes  a  pipe. 

Q.     You  think  he  smokes  a  pipe? 

A.     I  believe  so.     I  don't  know. 

Q.  I  thought  you  said  he  was  back  there  smok- 
ing cigarettes? 

A.  I  didn't  say  cigarettes,  cigars,  or  a  pipe.  I 
said  "a  smoke."    In  fact,  I  don't  know  whether  he 
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would  be  smoking.    I  take  it  that  he  would  be  doing 

that. 

Q.  As  a  matter  of  fact,  have  you  ever  seen  him 
smoking  ? 

A.     I  think  I  have  seen  him  smoke  a  pipe. 

Q.     Are  you  sure?  A.     I  said  "I  think.'' 

Q.    Well,  he  doesn't  smoke. 

A.     He  doesn't? 

Q.     Nov 

A.     Well,  that  is  your  information. 

Q.  Now  you  guessed  about  where  the  boat  was 
going?  A.    Yes,  sir. 

Q.  And  you  guessed  about  where  Mr.  Buckless 
got  aboard  drunk.  Now  aren't  you  also  guessing 
about  how  often  Mr.  Rosen  went  back  for  a  smoke? 

A.     No,  I  am  not  guessing  about  that  at  all. 

Trial  Examiner  Myers:  You  just  got  through 
saying  you  [1596]  don't  know  whether  he  did  smoke 
or  not.  A.     Sir? 

Trial  Examiner  Myers:  You  just  got  finished 
saying  that  you  don't  know  whether  Rosen  went 
back  for  a  smoke  or  not. 

A.     That  is  what  I  said. 

Trial  Examiner  Myers:  So  you  are  guessing 
when  you  did  say  he  used  to  go  back  and  smoke 
every  hour  or  half  hour? 

A.     Oh,  yes,  that  is  right. 

Mr.  Martin:  Mr.  Examiner,  could  we  conven- 
iently recess  for  lunch  at  this  point? 

Trial  Examiner  Myers:     Is  that  agreeable  with 
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you,  Mr.  Van  Dusen? 

Mr.  Van  Dusen:  That  is  all  right.  When  will 
we  reconvene? 

Trial  Examiner  Myers:  1:15,  gentlemen.  Will 
you  be  ready  to  proceed  at  1 :15  ? 

Mr.  Martin:     How  about  1:45? 

Trial  Examiner  Myers :  That  is  out  of  the  ques- 
tion.   1 :30. 

(Thereupon,  a  recess  was  taken  until  1:30  o'clock 
p.  m.)   [1597] 

After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant 
to  recess,  at  1:30  o'clock  p.  m.) 

CARL  C.  TRANBERG 

resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination  (Continued) 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  did  I  hear 
you  say  before  lunch  on  direct  examination  that  you 
repeated  warned  Mr.  Buckless  to  stop  being  drunk 
aboard  the  boat?  A.     Yes,  sir. 

Q.     How  often  did  you  say  you  warned  him? 

A.     At  least  three  times. 

Q.     At  least?  A.    Yes,  sir. 

Q.  Did  you  warn  him  every  time  you  saw  him 
drunk? 

A.  Not  every  time,  but  at  least  three  times  I 
told  him:  " Buckless,  you  will  have  to  cut  it  out." 

Q.  You  mean  at  least  three  times  during  the 
four  and  a  half  months  that  he  was  a  boatswain  ? 
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A.    Yes,  sir. 

Q.  Now  where  did  these  warnings  take  place, 
where  was  the  boat? 

A.  One,  I  can  tell  you  specifically,  was  in  New 
Haven;  I  think  the  last  trip  we  made  to  New  Ha- 
ven.   That  was  after  the  Spanish  trip.  [1598] 

Q.    When  else  ? 

A.  Then  I  warned  him  in  Port  Arthur.  Leav- 
ing Port  Arthur  he  would  be  under  the  influence  of 
liquor,  drunk,  and  I  told  him  the  same  thing. 

Q.     Before  or  after  the  Spanish  trip? 

A.     After  the  Spanish  trip. 

Q.  Did  you  ever  warn  him  before  or  during  the 
Spanish  trip! 

A.  I  warned  him  during  the  Spanish  trip,  on  the 
way  home. 

Q.     Was  that  the  third  time  you  had  warned  him  1 

A.     Yes,  I  think  it  was. 

Q.     The  third  time? 

A.     Which  time  was  the  third  time  1 

Q.     Which  time  was  it? 

A.  The  third  time,  that  was  the  last  time  in  New 
Haven. 

Trial  Examiner  Myers:  Did  I  understand  you, 
Mr.  Tranberg,  that  Mr.  Buckless  was  discharged  for 
drunkenness?  A.     As  far  as  I  know,  yes,  sir. 

Q.     Did  you  tell  him  that,  or  did  the  captain  say? 

A.  If  I  told  you  the  captain  said  so  I  am  only 
saying  hearsay. 
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Q.  So  far  as  you  know,  the  captain  told  him  he 
was  fired  for  drunkenness?  A.     Yes,  sir. 

Q.  (By  Mr.  Martin)  Did  you  ever  tell  him  he 
was  fired  for  drunkenness?  [1599] 

A.     I  did  not. 

Q.  Now  you  said  Mr.  Buckless  was  sober  while 
an  A.  B.  and  drunken  while  he  was  a  boatswain,  is 
that  correct?  A.    Yes,  sir. 

Q.  Now  why  didn't  you  demote  him,  Mr.  Tran- 
berg, to  an  A.  B.  after  you  discovered  he  was  a 
drunken  boatswain1? 

A.  Because  I  believed  that  the  reason  for  de- 
moting a  man  in  his  position,  the  only  reason  for 
that  could  be  incompetence. 

Q.  You  can  fire  him  for  anything,  but  you  can't 
demote  him  for  anything  except  incompetence? 

A.  If  he  is  not  able  to  do  his  work  as  he  is  sup- 
posed to  do  it. 

Q.  Mr.  Tranberg,  did  you  know  that  Mr.  Buck- 
less  was  a  member  of  the  union? 

A.     I  did  not. 

Q.     Never  knew  that?  A.     Never  knew  that. 

Q.     When  did  you  learn  it? 

A.     I  never  knew  it. 

Q.     Don't  you  know  it  now?  A.     I  don't. 

Q.  That  he  was  a  member  of  the  Maritime 
Union  ? 

A.     I  don't  know  anything  about  it. 

Q.  Haven't  you  ever  heard  while  this  case  has 
been  pending  [1600]  that  he  is  a  member  of  the  Na- 
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tional  Maritime  Union'?  A.     I  have  not. 

Q.     Do  you  think  he  is  a  member  of  any  union? 

A.     I  don't  think  anything  about  it. 

Q.  Do  you  know  now  whether  he  is  a  member  of 
any  union  ? 

A.     I  don't  know  anything  about  it. 

Q.  Did  you  say  that  you  customarily  made  the 
rounds  of  the  boat  and  made  observations  as  to  what 
was  going  on  ?  A.     Yes. 

Q.     Kept  pretty  good  tract  of  what  was  going  on  ? 

A.     As  good  as  I  could. 

Q.  When  did  you  say  you  make  these  observa- 
tion tours? 

A.  I  wouldn't  make  them  at  any  special  time; 
whenever  I  saw  fit  to  do  so,  and  whenever  I  had 
time  to  do  so  I  would. 

Q.     At  various  times  during  the  day  and  night? 

A.  During  the  day  and  evening.  Of  course  at 
9:00  or  10:00  o'clock  I  would  usually  be  asleep,  you 
see. 

Q.  Would  you  make  these  tours  while  you  were 
on  watch?  A.     No,  I  wouldn't. 

Q.     Not  while  you  were  on  watch. 

A.     No,  sir. 

Q.     After  you  got  off  watch? 

A.     After  I  got  off  watch. 

Q.  After  you  got  off  watch  at  8:00  in  the  eve- 
ning, would  you?  [1601]  A.     Yes,  sir. 

Q.  At  8:00  p.  m.,  anywhere  from  8:00  to  9:00 
o'clock?  A.    Yes,  sir. 
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Q.  Now  during  the  whole  time,  during  Mr.  Buck- 
less'  period  on  the  "Nevada"  and  Mr.  Rosen's  pe- 
riod on  the  "Nevada"  while  you  were  making  these 
evening  observation  tours  would  you  ever  see  the 
men  assembled,  having  what  might  appear  to  be  a 
meeting?  A.     At  no  time. 

Q.    You  never  did?  A.     I  never  saw  it. 

Q.     In  the  crew's  mess  room? 

A.     I  never  saw  any  of  it. 

Q.  Did  you  ever  hear  about  a  meeting  being  held 
aboard  the  boat?  A.     I  did  not. 

Q.  I  believe  you  said  that  you  reported  to  the 
captain  at  least  three  times  that  Mr.  Buckless  had 
been  under  the  influence  of  liquor  ?  A.     Yes. 

Q.  Now  at  the  most,  how  many  times  did  you 
report  that  to  the  captain? 

A.     At  the  most  what  ? 

Q.  How  many  times  did  you  report  that  to  the 
captain?  A.     At  least  three  times.  [1602] 

Q.    How  about  at  the  most? 

A.    Well,  I  will  say  just  about  three  times. 

Q.  When  was  the  last  time  you  made  such  a  re- 
port? 

A.  The  last  time  was  after  getting  away  from 
New  Haven.  That  was  the  last  time  that  I  warned 
Mr.  Buckless. 

Q.  Mr.  Tranberg,  did  you  or  did  you  not  con- 
sider it  a  serious  offense  for  a  man  to  be  drunk 
aboard  the  vessel?  A.     A  serious  offense? 

Q.    Yes. 
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A.  That  depends  on  which  way  you  look  at  it, 
and  which  way  you  mean.  [1603] 

Q.     Was  it  serious  enough  to  fire  him  for  it  ? 

A.     Oh,  yes. 

Q.  Then  wouldn't  you  think  it  would  also  be 
serious  enough  to  merit  being  recorded  in  the  log? 

A.  I  said  some  would,  and  some  would  not.  It 
is  not  required  to  enter  that  in  the  log. 

Q.  You  mean  if  you  wanted  to  keep  it  secret  you 
wouldn't? 

A.     Well,  you  can  if  you  wish  to. 

Q.  Will  you  tell  me  again  what  you  understand 
the  rule  to  be  concerning  getting  somebody  else  to 
stand  your  watch,  to  substitute  for  you,  without  the 
permission  of  the  mate  or  the  master? 

A.     There  is  no  such  provision. 

Q.  Can  a  man  at  sea  get  somebody  else  to  stand 
his  watch  if  he  paid  him,  even  though  he  doesn't  get 
the  permission  of  the  master? 

A.  No.  He  is  not  performing  his  duty  if  he 
does. 

Q.     Every  time? 

A.     Yes,  sir,  provided  he  is  not  sick. 

Q.     Provided  he  is  not  sick  ?  A.     Yes,  sir. 

Q.  Now,  regardless  of  the  rule,  is  it  or  is  it  not 
a  custom  for  seamen  to  get  somebody  to  substitute 
for  them,  without  getting  permission  ? 

A.     With  the  permission.  [1604] 

Q.  Is  it  customary  for  them  to  do  it  without  per- 
mission? A.     Not  to  my  knowledge. 
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Q.     Does  it  ever  happen? 

A.  It  has  happened,  but  as  a  rule  the  man  has 
usually  been  dismissed. 

Q.     How  many  years  have  you  been  a  mate? 

A.     Approximately  ten  years. 

Q.  During  that  time  how  many  men  have  you 
dismissed  for  missing  a  watch? 

A.     In  ten  years? 

Q.  For  missing  a  watch  when  somebody  else 
stood  it  for  him? 

A.  Well,  that  is  pretty  hard  to  say,  in  ten  years. 
Anyway,  I  will  say  five,  anyway. 

Q.     Five  times?  A.    Yes. 

Q.  Have  you  yourself  ever  fired  anybody  for 
missing  a  watch  when  somebody  else  stood  it  ? 

A.  I  have.  That  is,  I  have  consulted  the  cap- 
tain about  it  and  gotten  permission  to  fire  the  man. 

Q.    You  have?  A.    Yes,  sir. 

Q.  Now,  did  you  fire  Mr.  Buckless  for  missing 
a  watch  coming  over  from  Spain? 

A.     I  didn't  fire  Mr.  Buckless. 

Q.  Did  you  recommend  to  the  captain  that  he 
fire  Mr.  Buckless?  [1605] 

A.     I  did  at  one  time,  in  New  Haven. 

Q.  But  that  had  nothing  to  do  with  missing  the 
watch  coming  over  from  Spain? 

A.  I  don't  know  what  watch  Mr.  Buckless 
missed. 

Q.     I  thought  you  said  he  missed  one? 

A.     Mr.  Buckless? 
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Q.    Yes. 

A.     Mr.  Buckless  didn't  stand  any  watch. 

Q.  Do  you  refer  to  a  boatswain's  period  of  being 
on  duty  as  day  work  ?  A.     As  a  day  man. 

Q.     As  a  day  man?  A.     Yes,  sir. 

Q.  Now,  was  Mr.  Buckless  fired  for  missing  any 
time  when  he  was  supposed  to  have  been  working 
day  when  coming  home  from  Spain? 

A.  If  I  sit  here  and  tell  you  why  he  was  fired  I 
will  be  telling  you  hearsay,  because  I  didn't  hear  the 
reason  why  he  was  fired. 

Q.     You  didn't  fire  him? 

A.     I  didn't  fire  him  at  any  time. 

Q.  Did  you  recommend  to  the  captain  that  he  be 
fired  ?  A.I  did  at  one  time. 

Q.  Did  you  recommend  to  the  captain  that  he  be 
fired  for  missing  this  time  coming  home  from  Spain 
when  he  should  have  [1606]  been  at  work? 

A.     I  did  not. 

Q.  What  would  you  say  he  was  fired  for,  as  a 
possible  cause  for  his  dismissal? 

A.  I  didn't  recommend  his  dismissal  for  that 
reason. 

Q.  In  any  case,  Mr.  Buckless  was  not  dismissed 
at  the  conclusion  of  that  Spanish  trip,  was  he  ? 

A.     No. 

Q.  Now,  what  reason  did  you  give  the  captain  in 
recommending  that  Mr.  Buckless  be  fired? 

A.     For  being  drunk  and  unruly  in  New  Haven. 

Q.     Now,  when  did  you  recommend  to  the  cap- 


Nat.  Labor  Relations  Board  1201 

(Testimony  of  Carl  C.  Tranberg.) 

tain  that  Mr.  Buckless  be  fired  for  being  drunk  and 

unruly  in  New  Haven? 

A.     On  the  very  day  he  was  drunk. 

Q.     You  mean  in  New  Haven? 

A.  To  have  him  replaced  by  a  man  when  we 
reached  Port  Arthur,  anyway. 

Q.  Do  I  understand  you  confuse  dates,  and  that 
you  are  not  just  sure  when  this  was  in  New  Haven? 

A.     I  don't  remember  the  special  date. 

Q.  Now,  was  Mr.  Buckless  fired  at  the  conclusion 
of  that  New  Haven  trip  ? 

A.     No,  I  don't  think  he  was. 

Q.     Why  not?  A.     I  don't  know.  [1607] 

Q.     How  many  trips  later  was  he  fired? 

A.     I  think  it  was  the  trip  after  that,  I  believe. 

Q.  Can  you  tell  us,  Mr.  Tranberg,  what  a  certifi- 
cate of  experience  is? 

A.     A  certificate  of  experience  as  to  what? 

Q.  You  used  the  phrase  "certificate  of  ex- 
perience" during  direct  examination.  You  said 
something  about  a  man  showing  you  a  certificate  of 
experience  when  he  came  aboard  ? 

A.     I  said  certificate  of  service. 

Q.  Will  you  tell  us  what  a  certificate  of  service 
is? 

A.  That  is  a  certificate  they  obtain  before  the 
local  inspectors  in  place  of  a  discharge  book. 

Q.     Instead  of  a  Copeland  book? 

A.     That  is  it. 
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Q.  Aren't  you  referring  to  a  certificate  of  identi- 
fication instead  of  a  certificate  of  service? 

A.     It  might  be. 

Q.     Just  a  different  word  perhaps? 

A.     It  may  be. 

Q.  Now,  Mr.  Tranberg,  when  is  the  last  time  you 
can  say  you  saw  Mr.  Buckless  come  aboard  the  boat 
drunk  ? 

A.  The  last  time  I  believe  was  in  Port  Arthur 
on  the  trip  previous  to  his  dismissal. 

Q.  Now,  will  you  tell  us  why  you  happened  to 
hit  on  that  date,  instead  of  some  other,  since  you 
confuse  dates  so  readily?  [1608] 

Mr.  Williams:  Mr.  Examiner,  I  think  that  re- 
mark ought  to  be  stricken  out. 

Trial  Examiner  Myers:  Reframe  your  question. 

Q.  (By  Mr.  Martin)  What  makes  you  think  it 
was  the  beginning  of  the  last  trip  the  date  you  last 
saw  him  drunk  in  Port  Arthur  ? 

A.  I  don't  think  so.  I  don't  know  even  it  was 
his  last  trip. 

Q.     You  don't  know  it  was  his  last  trip? 

A.     No,  sir. 

Q.  If  you  say  it  was  the  beginning  of  his  last 
trip  that  you  last  saw  him  drunk  coming  aboard, 
why  didn't  you  recommend  to  the  captain  right  then 
that  he  be  discharged  for  being  drunk  ? 

A.  For  the  same  reason  that  I  have  not  recom- 
mended everybody  else  to  get  fired  for  getting 
drunk. 
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Q.  You  mean  others  were  getting  drunk  too  on 
the  boat?  A.     Yes,  sir. 

Q.  You  did  not  dismiss  them  or  recommend  that 
they  be  dismissed?  A.     No. 

Q.  Well,  was  drinking  a  kind  of  customary 
thing  on  the  "Nevada"  at  that  time? 

A.     Some  times. 

Q.     How  about  it  when  Mr.  Buckless  was  on? 

[1609] 

A.    Well,  he  was  doing  his  share  of  it. 

Q.  But  you  didn't  discharge  the  others  who  were 
doing  their  share  of  it? 

A.     I  didn't  discharge  anybody. 

Q.  Did  you  recommend  to  the  captain  discharg- 
ing anyone?  A.     No.  [1610] 

Trial  Examiner  Myers:  Did  you  report  anybody 
to  the  captain? 

A.  No,  I  didn't  report  it,  because  it  is  not  nec- 
essary. It  probably  might  be  seen  by  other  people, 
so  I  didn't  report  anything. 

Q.  The  only  one  you  reported  to  the  captain  was 
Buckless?  A.    Yes,  sir. 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  would  you 
say  that  there  was  more  drinking  on  the  "Nevada" 
during  the  period  Mr.  Buckless  was  on  than  there 
was  during  an  equal  period  on  any  boat,  most  any 
boat  ?  A.    Yes,  I  would  say  that. 

Q.     There  was  more?  A.     Yes,  sir. 

Q.  Would  you  say  that  there  was  more  drinking 
while  the  "Nevada"  was  in  and  around  Spanish 
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ports  than  there  is  customarily  on  a  boat? 

A.  Well,  that  is  pretty  hard  to  say,  because 
there  are  some  of  those  ports  where  you  couldn't  go 
ashore. 

Q.     There  was  quite  a  little  drinking  over  there? 

A.  Oh,  yes,  there  was  quite  a  little  drinking  over 
there,  all  right. 

Q.  Mr.  Tranberg,  did  you  see  anybody  drunk  at 
La  Corona,  Spain?  A.     When?  [1611]' 

Q.  During  the  trip  Mr.  Buckless  was  on;  you 
say  the  last  trip,  1938.  A.     Yes. 

Q.     Did  you  see  anybody  drunk  there? 

A.    No. 

Q.     Did  you  see  anybody  drunk  at  Bilbao? 

A.     Yes,  sir. 

Q.    Who? 

A.  I  saw  Buckless  drunk  in  Bilbao  for  one ;  and 
I  saw  a  fellow  by  the  name  of  Tibbett,  who  was  an 
A.  B. 

Trial  Examiner  Myers:  Anybody  else? 

Q.     (By  Mr.  Martin)     Anybody  else? 

A.     I  also  saw  the  first  pumpman  drunk. 

Q.     What  was  his  name?  A.     Lee  Holmes. 

Q.     Anybody  else? 

A.     That  is  all  I  can  remember  right  now. 

Q.  Mr.  Tranberg,  did  you  see  Lee  Holmes  come 
aboard  drunk?  A.     Yes,  sir. 

Q.     From  Bilbao  port?  A.    Yes,  sir. 

Q.     You  saw  it?  A.     Yes,  sir. 

Q.    What  day  was  that?  First,  tell  me  what  time 
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of  day  it  was.  [1612] 

A.     Oh,  I  would  say  maybe  10:00  or  11 :00  o'clock. 

Q.     In  the  morning? 

A.     Something  like  that,  yes,  sir. 

Q.     You  were  there  and  saw  him  come  aboard? 

A.     I  was  on  deck,  yes,  sir. 

Q.     You  were  on  deck?  A.     Yes,  sir. 

Q.     Did  Mr.  Holmes  come  aboard  from  the  dock? 

A.     No,  sir. 

Q.     What  did  he  come  aboard  from  ? 

A.    A  row  boat. 

Q.     Who  else  was  in  the  row  boat? 

A.     Mr.  Buckless. 

Q.    Who  else? 

A.     I  don't  remember  anybody  else;  the  boatman. 

Q.     The  boatman?  A.     Yes,  sir. 

Q.     Do  you  remember  the  boatman? 

A.    Yes,  sir. 

Q.     Mr.  Buckless  and  Mr.  Holmes  were  on  the 
little  boat?  A.     That  is  right. 

Q.     Do  you  remember  whether  anybody  else  was 
in  the  little  boat  ?  A.     I  do  not. 

Q.     Would  you  say  positively  that  nobody  else 
was  in  the  [1613]  little  boat? 

A.     I  wouldn't  say  positively,  no. 

Q.     Would  you  say  positively  that  nobody  else 
came  aboard  from  the  little  boat  ? 

A.     No,  I  wouldn't  say  that. 

Q.     Now  if  you  searched  your  recollection  very 
hard A.    Yes. 
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Q.     — and  try  very  hard  to  be  truthful 

Mr.  Pipkin:  Mr.  Examiner,  we  object  to  the 
question  of  counsel,  and  move  that  it  be  stricken. 

Trial  Examiner  Myers:  Grant  the  motion. 

Q.  (By  Mr.  Martin)  Are  you  quite  sure,  Mr. 
Tranberg,  there  was  nobody  else  that  came  aboard 
from  that  little  boat? 

A.     I  said  I  was  not  quite  sure. 

Q.     What  do  you  think? 

A.  I  don't  think.  Somebody  else  gets  paid  for 
thinking. 

Mr.  Williams:  Mr.  Examiner,  if  he  is  not  sure, 
what  he  thinks  does  not  make  any  difference. 

Trial  Examiner  Myers:  What  is  your  best  recol- 
lection 1 

A.  My  best  recollection  is  that  I  saw  Buckless 
and  the  pumpman  coming  on  board. 

Q.  (By  Mr.  Martin)  Where  were  you  when 
Mr.  Holmes  came  aboard?  A.     I  was  on  deck. 

Q.  Were  you  near  where  Mr.  Holmes — how  did 
Mr.  Holmes  get  [1614]  from  the  little  boat  onto  the 
large  boat  ?  A.     Up  a  pilot  ladder. 

Q.  Were  you  near  the  top  of  the  pilot  ladder 
when  Mr.  Holmes  came  aboard?  A.     Yes,  sir. 

Q.     Near  enough  to  know  whether 

A.  Near  enough  to  see  that  he  didn't  fall  off  of 
the  ladder. 

Q.    You  helped  him,  you  mean?  A.    Yes. 

Q.  And  yet  you  don't  remember  who  else  was  in 
the  little  boat?  A.    Mr.  Buckless. 
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Q.  How  did  Mr.  Buckless  get  from  the  little 
boat  into  the  big  boat? 

A.     Just  like  Mr.  Holmes  did. 

Q.  How  near  were  you  to  the  top  of  the  ladder 
when  Mr.  Buckless  came  on  the  boat,  the  big  boat? 

A.  When  he  came  out  of  the  little  boat  I  would 
say  maybe  two  feet  away  from  the  ladder. 

Q.     Two  feet?  A.     Yes. 

Q.  Were  you  at  that  time  close  enough  to  be 
able  to  know  whether  anybody  else  came  up  that 
pilot  ladder  at  that  time  ? 

A.  I  guess  I  was  close  enough,  but  I  just  didn't 
notice  it.  [1615] 

Q.  And  now  did  you  see  anybody  go  down  the 
pilot  ladder?  A.     No,  I  didn't. 

Q.  Do  you  know  whether  anybody  did  go  down 
the  pilot  ladder  back  into  the  little  boat? 

A.     I  do  not. 

Q.     Would  you  say  nobody  did? 

A.     I  will  say  I  don't  know. 

Q.  What  happened  to  the  pilot  ladder  as  soon  as 
the  last  man  got  on  board? 

A.     Nothing  happened  to  it. 

Q.     Did  they  just  leave  it  hanging  there? 

A.    Yes. 

Q.     Mr.   Tranberg,  do  you  ever  drink? 

A.    Yes. 

Q.     You  do?  A.    Yes. 

Q.     Did  you  ever  drink  aboard  the  boat? 

A.     No,  sir. 
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Q.     Even  socially,  while  the  boat  is  in  port? 

A.     I  don't  drink  on  the  job. 

Trial  Examiner  Myers :  Does  that  mean  when  you 
are  supposed  to  be  on  the  boat  at  all  ? 

A.     When  I  am  on  the  ship,  I  don't  drink. 

Q.     Never  touch  it  on  the  boat?  A.     No,  sir. 

[1616] 

Q.     Beer?  A.     No,  sir. 

Q.    Wine? 

A.  I  drink  a  little  wine  when  I  am  on  shore,  and 
maybe  a  little  whiskey. 

Q.  You  don't  drink  any  intoxicating  liquors  on 
board  at  any  time  ?  A.     No,  sir. 

Q.  (By  Mr.  Martin)  Now  do  you  ever  have 
liquor  aboard  vessels?  A.     No,  sir. 

Q.  Have  you  ever  had  liquor  delivered  to  your 
room  aboard  the  boat?  A.     No,  sir. 

Q.  On  this  trip  to  Spain  while  the  boat  was 
anchored  for  dock  at  Pesages,  to  your  knowledge, 
was  any  liquor  delivered  to  your  room? 

A.     No,  sir. 

Q.  Did  you  ask  anybody  to  deliver  any  liquor 
to  your  room  at  Pesages  ?  A.     I  did  not. 

Trial  Examiner  Myers:  Did  you  find  any  liquor 
in  your  room?  A.     No,  sir. 

Q.     (By  Mr.  Martin)     Was  any  in  your  room? 

[1617] 

A.     No,  sir. 

Q.     Was  any  delivered  to  your  room? 

A.     No,  sir. 

Q.     Now,  Mr.  Tranberg,  do  you  ever  pass  out 
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any  liquor?  A.     I  do  not. 

Q.     For  anybody  aboard  your  boat  to  drink? 

A.     I  do  not. 

Q.  Does  the  captain  of  your  vessel  ever  pass  any 
liquor  out?  A.     I  don't  know. 

Q.     To  be  drunk  aboard  your  boat? 

A.     I  don't  know. 

Q.     Would  you  say  he  does  not  ? 

A.     I  have  never  seen  him  do  it. 

Q.     You  have  never  seen  him  do  it? 

A.     No,  sir. 

Q.     Did  you  ever  hear  him  talk  about  doing  it? 

A.     No,  sir. 

Q.     Did  you  ever  hear  him  say  he  didn't  do  it? 

A.     No,  sir. 

Q.  Do  you  allow  the  mates  aboard  your  vessel 
to  do  any  drinking? 

A.     That  is  beyond  my  jurisdiction. 

Q.     The  second  and  third  mate  ? 

A.     That  is  up  beyond  my  jurisdiction.  [1618] 

Trial  Examiner  Myers:  When  the  captain  is 
aboard  the  ship  ?  A.    Yes,  sir. 

Q.  (By  Mr.  Martin)  That  is  the  captain's 
jurisdiction?  A.     Absolutely. 

Q.  Have  you  ever  recommended  to  the  captain 
that  any  mate  on  the  "Nevada"  be  dismissed  for 
drinking?  A.     I  have  not. 

Q.  Has  it  ever  come  to  your  attention  that  one 
of  your  mates  on  the  "Nevada"  drinks  on  board 
ship?  A.     Not  to  my  knowledge. 
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Q.  If  it  ever  did  come  to  your  attention  that  one 
of  your  mates  drink,  would  you  recommend  that  he 
be  dismissed? 

Mr.  Williams:  Mr.  Examiner,  that  is  asking  for 
a  conclusion,  something  that  may  happen  in  the 
future. 

Trial  Examiner  Myers :  Sustained. 

Q.  (By  Mr.  Martin)  Now,  Mr.  Tranberg,  you 
have  named,  I  believe,  men  who  to  your  knowledge 
was  drunken  in  Bilbao  while  Mr.  Buckless  was  on 
the  boat.  Now  will  you  please  name  anybody  else 
who  to  your  knowledge  was  drunken  anywhere  else, 
anybody  on  the  "Nevada",  while  Mr.  Buckless  was 
on  the  boat. 

A.     Would  you  kindly  repeat  that  question? 

Trial  Examiner  Myers :  Read  the  question  to  him. 

(The  question  was  read  by  the  reporter.) 

A.  Tibbett.  Well,  that  is  all  I  can  recall,  so  far, 
Tibbett,  [1619]  Besides  Pesages,  besides  Bilbao,  is 
that  what  you  mean? 

Q.     Yes. 

A.  Well,  Buckless,  Holmes,  Tibbett.  So  far  as  I 
can  recollect,  that  is  about  all. 

Q.     Where  does  Tibbett  work  now,  do  you  know? 

A.     I  do  not.  [1620] 

Q.     Was  Mr.  Tibbett  fired  for  drinking? 

A.  I  believe  he  quit.  I  am  not  sure.  I  think  he 
did  quit. 

Q.     Was  Mr.  Holmes  fired  for  drinking? 

A.     No,  sir. 


Nat.  Labor  Relations  Board  1211 

(Testimony  of  Carl  C.  Tranberg.) 

Q.     Where  does  Mr.  Holmes  work  now? 

A.     On  the  SS  "Nevada". 

Q.     Still  aboard?  A.     Yes,  sir. 

Q.  Does  Mr.  Holmes  still  drink  while  he  is 
aboard  the  ship? 

A.     He  might,  but  he  isn't  a  habitual  drinker. 

Q.  Mr.  Tranberg,  when  the  vessel  is  at  sea  dur- 
ing the  8:00  to  12:00  watch  in  the  evening,  am  I 
correct  in  believing  that  there  is  on  duty  besides 
the  mate  a  quartermaster,  an  ordinary  seaman,  and 
an  A.  B.  %  A.     You  are  right, 

Q.  And  the  quartermaster  is  supposed  to  be  at 
the  wheel?  A.    Yes,  sir. 

Q.  And  either  the  A.  B.  or  the  ordinary  seaman 
is  supposed  to  be  on  look  out?  A.     Yes,  sir. 

Q.     Now  where  is  the  third  man  supposed  to  be? 

A.     The  third  man? 

Q.     The  man  on  watch. 

Trial  Examiner  Myers :  The  other  man  on  watch, 
he  means.  [1621] 

A.  He  is  supposed  to  be  any  place  designated  to 
him  by  the  officer  in  charge. 

Q.  (By  Mr.  Martin)  Well,  am  I  right  that 
there  is  a  man  at  the  wheel,  the  quartermaster? 

A.    Yes,  sir. 

Q.  And  then  there  is  a  man  on  lookout  who  may 
be  either  the  A.  B.  or  the  ordinary  seaman? 

A.    Yes,  sir. 

Q.  And  the  other  one,  where  is  he  supposed  to 
be? 
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A.  Somewhere  on  watch  where  the  officer  can 
get  him  if  he  needs  him.  The  stand  by  watch  they 
call  it. 

Q.  Now  did  you  say  that  once  on  the  way  from 
Spain  when  Mr.  Rosen  was  supposed  to  be  on  watch 
that  you  couldn't  find  him?       A.     Oh,  I  found  him. 

Q.     Did  you  have  any  trouble  finding  him? 

Trial  Examiner  Myers:  He  wasn't  in  his  right 
place,  is  that  what  you  mean  ? 

A.     No  trouble  at  all  in  finding  him. 

Q.  (By  Mr.  Martin)  Did  you  say  that  hap- 
pened only  once?  A.     Twice. 

Q.     Where  else  did  it  happen? 

A.  It  happened  on  the  way  over  to  Spain  and 
it  happened  on  the  way  back. 

Q.  Now  was  Mr.  Rosen  fired  at  the  conclusion  of 
that  Spanish  trip?  [1622]  A.     No,  sir. 

Q.     Did  you  fire  Mr.  Rosen?  A.     Yes,  sir. 

Q.  Did  you  fire  him  for  not  being  readily  avail- 
able on  those  two  occasions  on  the  trip  to  Spain? 

A.  I  fired  him  for  that,  including  general  ne- 
glect of  duty. 

Q.  But  you  didn't  fire  him  at  the  conclusion  of 
that  trip?  A.     No,  sir. 

Q.     Why  didn't  you? 

A.  Because  I  thought  maybe  he  would  get  over 
that  and  see  his  mistake ;  you  know,  better  himself. 

Q.  Now  did  it  ever  happen  with  Mr.  Rosen  after 
you  got  back  from  Spain? 

A.     Incidents  like  that? 
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Q.  Yes,  after  you  got  back  here.  You  said  it  hap- 
pened only  twice. 

A.  Yes,  I  said  that.  And  it  didn't  happen  after 
that. 

Q.     It  didn't  happen  after  that? 

A.     Not  like  that,  no. 

Q.  Then  apparently  he  did  reform,  is  that 
correct  ? 

A.  He  did  in  that  one  matter,  but  at  the  same 
time  he  didn't  stand  his  watch  midships  where  I 
told  him  to  stand  after  that.  He  kept  on  sitting  his 
watch  out  in  the  forecastle  back  aft,  regardless  of 
how  the  weather  was.  If  it  was  bad  or  [1623]  good, 
it  didn't  make  any  difference. 

Q.     I  thought  you  said  this  happened  only  twice. 

A.  Twice,  yes,  sir;  incidents  when  I  caught  him 
back  there  when  we  had  bad  weather  when  he  was 
playing  cards  on  watch. 

Q.  You  say  at  the  two  times  you  caught  him  you 
had  bad  weather?  A.     Yes,  that  is  right. 

Q.  Do  I  understand  you  correctly  that  it  didn't 
happen  at  all  after  the  boat  got  back  from  Spain? 

A.     What  didn't  happen? 

Q.  Mr.  Rosen  failing  to  be  where  he  should  be 
while  he  was  on  watch  from  8:00  to  12:00  in  the 
evening  ? 

A.  Yes,  it  did  happen  after  that  all  right,  but 
the  only  thing  is  I  overlooked  that  on  account  of  the 
weather  being  good.  There  wasn't  any  immediate 
danger,  so  I  overlooked  it. 
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Q.  Mr.  Tranberg,  how  long  was  Mr.  Rosen 
aboard  the  boat? 

A.     How  long  was  he  aboard  the  boat? 

Q.     Yes,  in  1938? 

A.  Oh,  he  was  aboard  the  ship  maybe — well,  let's 
see?  I  think  he  shipped  a  little  after  Buckless  did. 

Q.     Three  or  four  months,  was  he  on? 

A.  Yes,  he  was  on  that  long  all  right.  Three 
months  anyway. 

Q.  Now  did  you  say  this  morning  that  while  Mr. 
Rosen  was  [1624]'  on  the  "Nevada"  in  1935  he  was 
a  good  worker?  A.     When  did  I  say  that? 

Q.     Did  you  say  that  this  morning? 

A.     Did  I? 

Trial  Examiner  Myers:  Did  you  say  it? 

A.     The  question  wasn't  asked. 

Q.  (By  Mr.  Martin)  Well  now  when  Mr. 
Rosen  was  on  the  "Nevada"  in  1935  was  he  a  good 
able-bodied  seaman?  A.     Very  good. 

Q.     A  good  worker?  A.    Yes,  sir. 

Q.  Did  you  say  that  while  he  was  on  the  "Ne- 
vada" in  1938  he  seemed  to  want  to  lag  in  his  work 
intentionally  ?  A.     It  seemed  that  way  to  me. 

Q.  When  did  you  first  discover  that  intention  or 
seeming  intention  of  his? 

A.     On  the  very  first  trip  he  was  aboard. 

Q.  Why  didn't  you  fire  him  at  the  end  of  that 
trip? 

A.  Well,  I  didn't  fire  him  because  I  wanted  to 
give  the  man  a  chance  to    straighten   himself   up. 

[1625] 
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Q.     Now,    Mr.    Tranberg,    you   had    known   Mr. 
Rosen  while  he  was  on  the  boat  in  1935,  had  you  ? 

A.     I  had  known  him  when  he  was  there,  yes. 

Q.  At  that  time  had  you  respected  him  as  an 
earnest  able-bodied  seaman? 

A.  I  respected  him  as  well  as  I  respected  any 
other  A.  B.  seaman. 

Q.  Had  you  learned  that  he  carried  out  his  du- 
ties as  told  to?  A.     At  what  time? 

Q.     In  1935.  A.     He  did  very  well. 

Q.  Had  you  at  that  time  formed  an  opinion  as 
to  his  character? 

A.  At  that  time  I  thought  he  had  a  very  good 
character. 

Q.  Now  if  a  man  with  a  very  good  character 
starts  out  intentionally  to  do  something  would  you 
say  or  would  you  not  say  that  he  doesn't  customar- 
ily change  his  intention? 

Mr.  Williams:  Mr.  Examiner,  that  is  calling  for 
an  opinion  and  speculation  on  the  part  of  the 
witness. 

Trial  Examiner  Myers:     Sustained. 

Q.  (By  Mr.  Martin)  You  say  on  the  very  first 
trip  in  1938  you  learned  or  at  least  you  felt  that 
Mr.  Rosen  was  intentionally  trying  to  lag  in  his 
work?  A.     Apparently.  [1626] 

Q.     Did  you  honestly  think  he   would   change? 

A.     It  looked  that  way  to  me. 

Q.     Knowing  him  as  you  did  in  1935? 

A.    Yes,  sir. 
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Q.  Now  how  long  a  time  did  yon  think  it  would 
take  him  to  change? 

Mr.  Williams:  Mr.  Examiner,  that  again  calls 
for  speculation  and  an  estimate  on  the  part  of  the 
witness. 

Trial  Examiner  Myers:     Sustained. 

Q.  (By  Mr.  Martin)  How  many  trips  was  Mr. 
Rosen  aboard  the  boat  in  1938? 

A.     I  can't  tell  you  the  exact  amount  of  trips. 

Trial  Examiner  Myers :  How  many  times  did  he 
sign  articles'?  A.     I  don't  know. 

Trial  Examiner  Myers :  Have  you  got  the  articles 
there,  Mr.  Van  Dusen? 

Mr.  Van  Dusen:  I  don't  know  whether  I  have 
them  all.  There  are  three  or  four,  I  believe.  I  don't 
believe  I  have  them  all. 

Trial  Examiner  Myers:  How  many  would  you 
say,  Mr.  Tranberg? 

A.     Well,  let's  see?  Well,  let  me  say  four  times. 

Q.     (By  Mr.  Martin)     Four  trips? 

A.     Let  me  say  that,  [1627] 

Trial  Examiner  Myers :  Four  times  he  signed  the 
articles. 

Q.  (By  Mr.  Martin)  Oh,  four  times  he  signed 
the  articles  ?  A.     Something  like  that. 

Q.  Now,  Mr.  Tranberg,  when  the  boat  was  at 
Bilbao  while  Mr.  Rosen  was  aboard  did  you  say 
that  you  sent  Rosen  to  take  a  number  of  men  and 
do  a  certain  job  when  the  boatswain  was  off  the 
boat?  A.     Yes,  sir. 
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Q.  Were  there  other  ordinary  seamen  and 
A.  B.'s  available  at  that  time? 

A.     Yes,  there  were. 

Q.     But  you  sent  Mr.  Rosen  to  do  the  job? 

A.     Yes. 

Q.    You  told  him  to  do  it?  A.     Yes. 

Q.  And  did  you  do  that  notwithstanding  the  fact 
that  you  then  thought  that  he  intentionally  lagged 
in  his  work? 

A.  No,  I  did  that  because  I  figured  this  way: 
Tibbett,  as  I  say,  was  drunk  and  the  boatswain  was 
absent.  Remember  that  leaves  two  A.  B.'s  and  we 
have  three  A.  B.'s  aboard  the  ship.  I  merely  told 
Rosen  because  he  was  the  first  A.  B.  I  got  in  con- 
tact with.  I  probably  would  have  told  the  other 
A.  B.  to  do  the  very  same  thing  if  he  had  been  the 
first  man  to  come  along. 

Q.  Did  you  think  Mr.  Rosen  would  lag  at  that 
job  intentional-  [1628]  ly? 

A.  I  told  you  once  that  I  didn't  think,  but  he 
appeared  that  way  to  me. 

Mr.  Williams:  I  don't  think  the  witness  under- 
stood that  question,  Mr.  Examiner. 

Trial  Examiner  Myers:  Did  you  understand  the 
question,  Mr.  Witness?  A.     Which  question? 

Mr.  Williams:    I  suggest  it  be  read  to  him. 

Trial  Examiner  Myers :  Well,  we  will  pass  on  to 
another  one. 

Q.  (By  Mr.  Martin)  What  time  of  day  was  this 
at  Bilbao? 
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A.  What  time  of  day?  Oh,  let's  see?  Well,  I 
really  don't  remember  the  time  of  day  when  he  did 
this,  because  I  was  up  most  of  the  whole  night  pre- 
vious to  that  and  then  the  whole  day  besides  that, 
you  see,  so  I  was  kept  pretty  busy  myself  and  not 
having  much  time  to  look  at  my  watch  to  see  what 
time  it  was.  I  hardly  had  time  to  get  my  dinner. 

Trial  Examiner  Myers:  He  means  whether  it 
was  in  the  morning  or  afternoon. 

A.  Well,  I  think  it  was  in  the  forenoon.  I  think. 
I  am  not  sure.  I  think  it  was  the  forenoon.  Yes, 
because  that  night  we  worked  all  night  long  trying 
to  get  the  ship  alongside  the  dock.  The  ship  was 
pulling  away  from  the  dock. 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  can  you 
describe  Leo  [1629]  Hermen  to  us,  please? 

A.     Leo  Hermen? 

Q.     Yes. 

A.  As  I  recollect,  I  think  he  is  a  blond  headed 
fellow ;  blond  hair,  straight  features. 

Q.  Do  you  remember  when  you  first  saw  Leo 
Hermen?  A.     Yes,  sir. 

Q.     When  was  it? 

A.  It  was  on  or  about  the  day  of  April  18th  or 
the  19th. 

Q.  What  was  said  in  that  conference  or  that 
meeting  ? 

A.     Meeting?  I  know  of  no  meeting. 

Q.     Did  you  talk  with  him  that  day? 

A.     I  talked  with  him  on  the  ship,  yes. 
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Q.     When  he  came  aboard? 

A.  When  he  reported  for  duty  aboard  the  ship 
I  talked  with  him,  yes. 

Q.     What  did  he  say? 

A.  He  said,  "Here  is  my  A.  B.  ticket  and  here 
is  my  lifeboat  ticket  and  here  is  my  certificate  of 
identification,"  and  I  looked  at  it  and  I  told  him, 
"All  right.  The  job  is  yours." 

Q.  Now  are  you  sure  that  Mr.  Hermen  had  a 
certificate  of  identification? 

A.  I  don't  remember  whether  he  had  an  identi- 
fication certificate  or  a  book.  He  had  one  of  the 
two.  [1630] 

Q.     It  might  have  been  a  book? 

A.     He  had  to  have  one  of  the  two.  I  know  that. 

Q.  Now  you  are  not  just  sure  what  papers  he 
had? 

A.  I  am  sure  he  had  an  A.  B.  ticket  and  a  life- 
boat ticket. 

Q.  Are  you  likewise  just  not  certain  what  was 
said  in  the  conversation? 

A.  I  know  what  I  told  him.  I  told  him  he  was 
shipped;  the  job  was  his. 

Q.  But  you  are  not  quite  sure  what  papers  he 
had  with  him? 

A.  I  am  sure  he  had  an  A.  B.  ticket  and  a  life- 
boat ticket  and  whether  he  had  a  book  or  certificate, 
I  don't  remember. 

Q.  Mr.  Tranberg,  can  you  tell  me  what  a  certifi- 
cate of  discharge  is? 
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A.  A  certificate  of  discharge?  A  certificate  of 
discharge  is  a  slip  of  paper  denoting  the  length  of 
service  the  man  was  aboard  a  certain  ship,  when 
he  shipped,  and  when  he  was  discharged. 

Q.    Well,  what  is  it  used  for? 

A.  It  is  used  for  a  man  to  prove  the  length  of 
time  he  has  gone  to  sea. 

Q.     When  are  they  given  to  a  man? 

A.  Upon  his  discharge.  When  he  is  paid  off ;  dis- 
missed ;  or  when  he  leaves. 

Trial  Examiner  Myers:  It  is  also  used  to  get 
another  job? 

A.  Yes,  they  can  also  use  it  in  case  they  wish  to 
go  for  a  [1631]  license.  They  can  use  that  to  prove 
the  time. 

Trial  Examiner  Myers:  And  also  to  get  another 
job  on  some  other  boat  or  with  some  other  com- 
pany? 

A.  Well,  some  looks  at  discharges  and  some 
don't. 

Q.  (By  Mr.  Martin)  Who  makes  out  certifi- 
cates of  discharge? 

A.  Captain  Swanson  on  the  Steamship  "Ne- 
vada". [1632] 

Q.     Do  you?  A.     Sir? 

Q.     Do  you? 

A.     I  told  you  Captain  Swanson. 

Q.     Do  you  also?  A.     I  do  not. 

Q.     Have  you  ever?  A.     I  have,  yes. 

Q.     You  have?  A.     Yes. 
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Q.     Do  you  sign  them  for  the  captain? 

A.     I  did  that  one  time. 

Q.     You  did?  A.    Yes. 

Q.     Is  that  permissible?  A.    It  was  then. 

Q.     When  was  that? 

A.     That  was  before  this  new  law  set  in  about 
these  certificates  and  so  on. 

Q.     Will  you  tell  me  about  the  new  law? 

A.     No,  I  can't  tell  you  much  about  it. 

Q.    When  was  it  passed? 

A.  Well,  I  think  something  like  a  couple  of 
years  ago. 

Q.     In  1936  some  time? 

A.     Well,  is  it?  [1633] 

Mr.  Pipkin:  We  suggest  the  Examiner  can  take 
judicial  notice  of  when  that  law  was  passed. 

A.     Was  it? 

Q.     (By  Mr.  Martin)     Can't  you  tell? 

A.     Well,  I  will  take  your  word  for  it. 

Q.  Well,  now,  since  that  new  law  was  passed  are 
captains  the  only  ones  under  the  new  law  who  are 
allowed  to  make  out  certificates  of  discharge? 

A.     To  my  knowledge. 

Q.  Are  certificates  of  discharge  supposed  to  be 
signed  by  the   seamen?  A.     I  think   so,  yes. 

Q.  Are  they  valid  if  they  are  not  signed  by  the 
seaman  ? 

Mr.  Williams:  Mr.  Examiner,  I  suggest  this  line 
of  questioning  does  not  touch  any  issue  in  this  case. 
He  has  not  touched  so  far  any  issue  as  to  who 
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should  sign  and  when  the  law  was  changed. 

Trial  Examiner  Myers :  Are  you  going  to  connect 
this  up? 

Mr.  Martin:    Yes,  I  am  going  to  connect  it  up. 

Trial  Examiner  Myers:  Well,  I  will  allow  it.  If 
he  doesn't  connect  it  up  I  will  entertain  a  motion 
to  strike. 

Mr.  Van  Dusen:  May  I  present  further  objec- 
tion? Whether  an  instrument  is  valid  or  not  is  a 
conclusion.  I  don't  think  the  witness  can  answer  it. 

Trial  Examiner  Myers:  Well,  let's  see  what  he 
knows.  [1634] 

Mr.  Martin:    Will  you  answer  the  question? 

A.     Will  you  read  it  ? 

Mr.  Martin:     Read  the  question  please. 

(The  last  question  was  read.) 

A.  I  don't  know  whether  they  are  valid  or  not 
if  they  are  not  signed  by  the  seaman.  However, 
there  is  a  place  for  the  seaman  to  sign. 

Q.     (By  Mr.  Martin)     There  is? 

A.     On  those  that  I  have  made  out. 

Q.  Have  you  made  out  any  since  the  new  law 
was  passed?  A.     No,  sir. 

Q.  Mr.  Tranberg,  did  you  know  that  Gordon 
Rosen  was  a  member  of  a  union  ? 

A.     I  did  not. 

Mr.  Williams:  Now,  Mr.  Examiner,  I  don't  see 
any  comiection  yet.  He  is  starting  out  on  a  new  line 
of   interrogation;   whether   or   not   Gordon   Rosen 
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was  a  member  of  a  union.  I  move  to  strike  out  all 

that  testimony.. 

Trial  Examiner  Myers:     About  what? 

Mr.  Williams :  About  whether  a  discharge  has  to 
be  signed  by  a  seaman  to  be  valid. 

Trial  Examiner  Myers:    I  will  grant  the  motion. 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  do  you 
know  whether  or  not  Gordon  Rosen  is  a  member  of 
a  union?  A.     I  do  not.  [1635] 

Q.     Did  you  ever  know  ?  A.     I  never  did. 

Q.     Have  you  learned  yet? 

A.     No,  sir,  I  have  not. 

Mr.  Martin:    That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Under  Mr.  Martin's 
questioning,  Mr.  Tranberg,  I  believe  you  said  that 
you  recommended  to  the  captain  that  Mr.  Buckless 
be  discharged  for  drunkenness  but  that  you  didn't 
so  recommend  for  the  other  men  who  had  been 
drunk.  Why  was  that  ? 

A.     Referring  to  Lee  Holmes  I  guess? 

Q.     Yes. 

A.  Because  I  considered  Lee  Holmes  as  being 
a  non-habitual  drinker  and  to  my  knowledge  Lee 
Holmes  has  only  been  under  the  influence  of  liquor 
twice.  [1636] 

Q.     How  about  Tibbett? 

A.  Well,  Tibbett  made  only  one  trip  and  he  was 
drunk  all  the  time  he  was  on  the  other  side,  so  I 
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don't  know  much  about  that.  By  the  way,  I  don't 
know  whether  his  name  is  Tibbett  or  Gibbett.  It  is 
one  of  the  two. 

Q.     Why  did  you  discharge  him? 

A.     I  think  he  left  the  ship. 

Q.     He  did?  A.     I  think  he  did. 

Q.     How  about  Mr.  Buckless? 

A.     Well,  he  stayed  aboard  that  one  trip. 

Q.  I  mean  why  didn't  you  recommend  his  dis- 
charge ? 

A.  Because  I  wanted — as  I  said  before,  Mr. 
Buckless  as  a  sober  man  is  a  very  efficient  man  and 
I  figured  this  way:  Maybe  he  will  cut  out  some  of 
the  drinking,  and  rather  than  try  to  get  him  fired 
and  taking  a  chance  on  getting  somebody  else  who 
is  a  darn  sight  worse,  I  just  did  the  sly  act  and 
figured  maybe  he  will  rectify  it. 

Q.     Maybe  he  will  what? 

A.     Maybe  he  will  cut  it  out. 

Q.     Well,  did  he?  A.     No. 

Q.  Now,  Mr.  Tranberg,  there  was  some  men- 
tion about  your  log.  What  do  you  put  in  your  log 
ordinarily  ? 

A.  Oh,  weather  conditions,  barometric  pressure, 
temperature,  [1637]  courses  the  ship  is  being 
steered,  discharge  of  cargo,  entering  or  leaving 
port. 

Q.  Do  you  put  in  there  when  a  man  is  found 
under  the  influence  of  liquor?  A.     No,  sir. 

Q.    Are  you  required  to  do  that  ?         A.     No,  sir. 
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Q.  Now  I  believe  in  answering  Mr.  Martin's 
questions  you  said  that  although  Mr.  Rosen  had 
neglected  his  duties  or  rather  had  failed  to  be  where 
he  should  be  about  two  times,  at  the  end  of  the 
Spanish  trip  you  didn't  discharge  him.  Why  was 
that? 

A.  For  the  same  reason.  I  wanted  to  give  the 
man  a  chance.  I  didn't  want  to  discharge  him.  You 
know,  give  him  a  chance  to  better  himself. 

Q.     Did  he  better  himself  1  A.     No. 

Mr.  Van  Dusen :    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  are  you 
familiar  with  the  lawTs  governing  marine  inspection 
of  the  United  States  Department  of  Commerce, 
Bureau  of  Marine  Inspection  and  Navigation  dated 
April  1,  1938? 

Mr.  Williams:  Now,  your  Honor,  we  object  to 
that. 

Trial  Examiner  Myers:    Overruled.  [1638] 

A.     To  a  certain  extent. 

Q.  (By  Mr.  Martin)  Are  you  familiar  with  the 
provisions  in  that  manual  concerning  log  book? 

A.     Yes,  to  a  certain  extent. 

Q.  Are  you  familiar  with  the  paragraph  in  that 
manual  which  reads  as  follows:  "...  a  statement 
of  the  conduct,  character,  and  qualifications  of  each 
of  his  crew  or  a  statement  that  he  declines  to  give 
an  opinion  of  such  particulars'"?   That   refers  to 
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what  shall  be  put  in  a  log  book  on  a  foreign  or 
intereoastal  trip.  Are  you  familiar  with  that  sec- 
tion ? 

A.     What  log  book  are  you  referring  to  ? 

Q.     I  am  referring  to  the  official  log  book. 

A.  I  have  nothing  to  do  with  the  official  log 
book. 

Trial  Examiner  Myers:  Now,  Mr.  Tranberg,  in 
order  to  become  a  captain  of  a  boat  do  you  have  to 
take  an  examination?  A.     Yes,  sir. 

Trial  Examiner  Myers :    A  written  examination  ? 

A.     Yes,  sir. 

Trial  Examiner  Myers:  Did  you  ever  take  that 
examination?  A.     Yes,  sir. 

Trial  Examiner  Myers:    Did  you  study  for  it? 

A.    Yes,  sir. 

Trial  Examiner  Myers:  Do  you  know  what  is 
supposed  to  go  in  the  log?  [1639] 

A.    Yes. 

Trial  Examiner  Myers :  Will  you  tell  the  gentle- 
man all  you  know  with  reference  to  what  should  go 
in  the  log?  A.     In  the  official  log? 

Trial  Examiner  Myers:  In  the  official  log.  Tell 
him. 

A.  Such  as  a  member  of  the  crew  getting  sick 
or  dying;  if  somebody  gets  hurt  aboard  the  ship, 
injuries  and  so  forth,  you  know ;  and  if  the  weather 
conditions  is  very  bad  and  you  have  a  damage  of 
cargo ;  and  in  the  same  thing  you  also  have  the  slop 
chest  recorded  in  it  and  the  drawing  of  money  at 
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the  different  ports,  yon  know;  and  also  if  a  man 
becomes  too  unruly  and  commits  murder  or  intent 
to  murder  aboard  the   ship;   fighting   and   several 
other  things  that  I  can't  think  of  right  now. 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  are  you 
familiar  with  that  section  in  the  manual  that  I 
have  mentioned  to  you  which  provides  that  there 
fehall  be  entered  in  the  official  log  book  on  a  foreign 
trip  or  an  intercoastal  trip  ".  .  .  every  offense  com- 
mitted by  any  member  of  his  crew  for  which  it  is 
intended  to  prosecute  or  to  enforce  a  forfeiture, 
together  with  such  statement  concerning  the  read- 
ing over  of  such  entry  and  concerning  the  reply,  if 
any,  made  to  the  charge,  as  is  required  by  the  pro- 
visions of  Section  4597"?  Are  you  familiar  with  that 
section?  A.     Yes.  [1640] 

Q.  In  view  of  that  section,  if  Mr.  Buckless  was 
to  be  required  to  forfeit  his  job  for  any  offense  com- 
mitted on  that  trip  to  Spain,  would  it  not  be  so 
recorded  in  the  log  book? 

Mr.  Williams:  Mr.  Examiner,  that  section  has 
nothing  whatsoever  to  do  with  dismissal  of  a  sea- 
man. It  is  with  regard  to  forfeiture  of  his  pay,  his 
bonus.  That  is  what  it  refers  to. 

Trial  Examiner  Myers:  I  think  you  are  asking 
the  wrong  witness  the  question. 

Mr.  Williams:    I  object  to  the  question. 

Trial  Examiner  Myers:  This  witness  says  he 
has  never  had  anything  to  do  with  the  log  book. 
I  will  sustain  the  objection. 
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Q.  (By  Mr.  Martin)  Mr.  Tranberg,  do  you 
sign  the  log  book  as  a  witness? 

A.     The  official  log? 

Q.     Yes.  A.     I  do,  yes. 

Mr.  Martin :    That  is  all.  [1641] 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  When  do  you  sign 
the  log?  A.     The  official  log? 

Q.     The  official  log. 

A.  At  the  end  of  a  trip.  The  captain  usually  has 
me  sign  if  I  owe  anything,  if  I  made  any  drawings, 
and  he  might  request  me  to  witness  the  other  sig- 
natures, you  see. 

Q.    At  the  end  of  a  trip? 

A.  Yes,  but  in  this  case  I  think  the  third  mate 
has  been  doing  that  job  instead  of  me. 

Mr.  Van  Dusen:    That  is  all. 

Trial  Examiner  Myers :  Wait  a  minute.  Will  you 
tell  me  again  what  the  duties  are  of  a  quartermaster 
in  port  and  at  sea. 

A.  At  sea  his  duty  is  to  steer  the  ship  at  the 
designated  course  and  in  port  his  duties  are  to  stand 
watch ;  merely  to  stand  watch  in  port  while  the  ship 
is  discharging  or  loading. 

Trial  Examiner  Myers:  That  is  a  pretty  impor- 
tant position,  isn't  it? 

A.     Quartermaster?  Yes.  Well,  it  is  in  a  way. 

Trial  Examiner  Myers:    A  responsible  position? 

A.     Yes. 
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Trial  Examiner  Myers :  Now  were  yon  ever  pres- 
ent when  Bnckless  presented  any  grievances  to  the 
captain  of  the  boat?  [1642] 

A.  I  never  heard  Buckless  make  any  complaints 
or  any  grievances  aboard  the  steamship  " Nevada." 

Trial  Examiner  Myers:  I  mean  on  behalf  of  the 
crew. 

A.     I  never  heard  him  on  behalf  of  the  crew. 

Trial  Examiner  Myers:  Did  he  make  any  to  you 
on  behalf  of  the  crew? 

A.     Not  to  my  knowledge. 

Trial  Examiner  Myers :  Did  you  ever  hear  Rosen 
make  any  complaints  or  submit  any  grievances  on 
behalf  of  the  crew  to  the  captain? 

A.     Not  to  my  knowledge. 

Trial  Examiner  Myers :  Did  you  hear  Rosen  ask 
the  captain  about  shore  leave?  A.     Never. 

Trial  Examiner  Myers:     On  arriving  in  Spain? 

A.     Never. 

Trial  Examiner  Myers:  Now  there  were  some 
grievances  on  that  trip  to  Spain;  especially  on  the 
way  back,  weren't  there? 

A.     I  didn't  hear  any  complaints. 

Trial  Examiner  Myers:  Well,  about  the  fifty 
dollar  bonus  that  they  were  to  get? 

A.  Well  there  was  no  grievances  on  that  trip 
about  that.  That  was  the  trip  before  that,  I  think. 

Trial  Examiner  Myers:  I  mean  for  going  into 
the  war  [1643]  zone.  Weren't  the  crew  to  get  fifty 
dollars  for  the  trip  or  fifty  dollars  for  each  port  ? 


1230  The  Texas  Company  vs. 

(Testimony  of  Carl  C.  Tranberg.) 

A.  We  were  to  get  fifty  dollars  for  the  trip 
extra. 

Trial  Examiner  Myers:  And  didn't  somebody 
present  some  grievances  on  behalf  of  the  crew  ask- 
ing for  fifty  dollars  per  port? 

A.     I  don't  know  anything  about  it. 

Trial  Examiner  Myers:  Were  yon  present  when 
those   grievances   were   presented   to   the   captain? 

A.     I  never  heard  the  grievances. 

Trial  Examiner  Myers:  You  heard  some  talk 
about  it?  A.     No,  sir. 

Trial  Examiner  Myers:  That  they  wanted  fifty 
dollars  a  port? 

A.     No,  I  never  heard  anything  on  it. 

Trial  Examiner  Myers :  Do  you  know  how  many 
times  Rosen  signed  the  articles?  About. 

A.    About  four  times. 

Trial  Examiner  Myers:  And  how  many  times 
did  Buckless  sign  the  articles? 

A.  Let's  see?  He  was  there  a  little  longer  than 
Rosen  and  I  might  say  six  times.  Anyway  something 
like  that;  five  or  six  or  seven  times. 

Trial  Examiner  Myers :  Do  you  know  how  many 
members  of  the  crew  were  union  members?  [1644] 

A.     I  didn't  know  there  was  any. 

Trial  Examiner  Myers:  You  didn't  know  there 
was  any?  A.     No,  sir. 

Trial  Examiner  Myers:  Did  they  have  a  vote 
sometime  this  year  under  the  National  Labor  Rela- 
tions Act?  A.    A  vote? 
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Trial  Examiner  Myers:  Yes,  requesting  certifi- 
cation. Wasn't  there  a  vote  taken  on  your  boat? 

A.     Oh,  yes.  I  forgot  about  that. 

Trial  Examiner  Myers:    Do  you  remember  that? 

A.     Yes. 

Trial  Examiner  Myers:     When  was  that  taken? 

A.     I  have  forgotten  that  date  too. 

Trial  Examiner  Myers:    What? 

A.     I  don't  remember  that  date. 

Trial  Examiner  Myers:  I  mean  was  it  before 
the  Spanish  trip  or  after  the  Spanish  trip. 

A.  Well,  I  think  it  was  before.  I  think.  I  am 
not  sure  whether  it  was  before  or  after. 

Trial  Examiner  Myers:  Do  you  think  it  was 
taken  some  time  in  December,  1937  or  January, 
1938? 

A.  It  might  have  been.  You  see,  half  the  month 
of  December  I  was  off. 

Trial  Examiner  Myers:  Yes,  you  were  off  from 
December  17th  until  some  time  in  the  early  part  of 
January?    [1645]  A.     Yes,  sir. 

Trial  Examiner  Myers:  But  you  were  on  board 
when  they  took  the  vote,  weren't  you? 

A.     Yes,  I  was  on  board  when  it  happened. 

Trial  Examiner  Myers:  That  was  before  the 
Spanish  trip,  you  think?  A.     I  believe  so. 

Trial  Examiner  Myers:  And  you  didn't  hear 
anybody  talking  unionism  at  that  time? 

A.     None  at  all. 

Trial  Examiner  Myers:     None  whatsoever? 
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A.     Not  to  me. 

Trial  Examiner  Myers:  Did  you  hear  them  talk- 
ing among  themselves  about  unions  and  unionism? 

A.     No,  sir. 

Trial  Examiner  Myers :    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Tranberg,  on  the  occa- 
sion when  Mr.  Rosen  was  fired,  when  did  the  boat 
arrive  at  Port  Arthur?  In  the  night  or  in  the 
morning  ? 

A.  I  think  we  arrived  that  forenoon  on  the,  if 
I  remember  right,  17th  or  18th. 

Q.  Nowt  that  first  day  that  you  arrived,  was  that 
the  day  that  Mr.  Buckless  informed  you  that  he 
had  been  fired?  A.     Yes,  sir.  [1646] 

Q.     Did  you  fire  Mr.  Rosen  that  same  day? 

A.     No,  sir. 

Q.  You  waited  until  the  next  day  to  fire  Mr. 
Rosen?  A.     The  day  after. 

Q.  Were  there  any  special  duties  you  wanted 
Mr.  Rosen  to  perform  that  afternoon  or  evening 
or  the  next  morning?  A.     Not  necessarily. 

Q.     Why  did  you  keep  him  there  that  extra  day? 

A.  I  intended  to  keep  him  another  trip  if  he 
hadn't  kept  up  his  loafing. 

Q.     Oh,  did  he  loaf  that  afternoon  on  shore? 

A.     On  shore? 

Q.  While  the  boat  was  at  Port  Arthur,  did  he 
loaf?  A.     That  forenoon. 
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Trial  Examiner  Myers :  That  is,  the  day  he  was 
fired?  A.     Yes,  sir. 

Trial  Examiner  Myers:     The  19th? 

A.     Yes,  sir.  [1647] 

Q.  (By  Mr.  Martin)  You  mean  the  day  he  was 
fired?  A.     Yes,  sir. 

Q.  Did  his  loafing  that  day  distress  you  any 
more  than  his  loafing  on  other  days  had? 

A.  Well,  I  decided  then  that  he  wasn't  going  to 
do  any  better  and  I  might  as  well  go  ahead  and  get 
another  man  in  his  place,  because  he  wasn't  going 
to  better  himself  at  all. 

Q.     Did  you  decide  quickly? 

A.  Well,  I  thought  of  it  some  time,  because  I 
was  saying  to  myself,  "Let  him  go  along.  Maybe  he 
will  change." 

Q.  Did  you  decide  all  of  a  sudden  that  morning 
that  he  was  not  going  to  change? 

A.  Right  on  that  moment.  I  said,  "Well,  that  is 
enough  now.  I  am  just  going  to  make  the  change." 

Mr.  Martin:     That  is  all. 

Mr.  Van  Dusen :    That  is  all. 

Trial  Examiner  Myers:  Thank  you.  You  are 
excused. 

(Witness  excused.)  [1648] 


HUGO  SWANSON, 

a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 
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Direct  Examination 

Trial   Examiner  Myers:     Will  you  please   give 
your  name  and  address  to  the  reporter  ? 

A.     Hugo   Swanson,  4310  North  Maynard,   Chi- 
cago, Illinois. 

Q.     (By  Mr.  Van  Dusen)     Captain  Swanson,  are 
you  employed  by  The  Texas  Company'? 

A.     I  am. 

Q.     What  ship?  A.     " Nevada". 

Q.     Are  you  captain  of  that  ship? 

A.     Yes,  sir. 

Q.     How   long   have   you   been   captain   of   that 
ship?  A.     Seven  years. 

Q.     Seven  years?  A.     Yes,  sir. 

Q.     How  long  have  you  been  on  the  sea,  Captain  ? 

A.    About  thirty-seven  years. 

Q.     How  long  have  you  been  a  captain? 

A.     About  nine  years,  I  guess. 

Q.     How  much? 

A.     About  nine  years,  I  guess;  eight  or  nine. 

Q.     Did  you  start  as  ordinary  seaman,  Captain? 

[1649] 

A.     I  did. 

Q.     Did  you  later  become  an  able-bodied  seaman? 

A.     I  have  been  everything  in  The  Texas  Com- 
pany but  ordinary  seaman. 

Q.     You  have?  A.     Yes,  sir. 

Q.     You  have  held  every  job  on  a  ship  but  ordi- 
nary seaman?  A.     Yes,  sir. 
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Q.  Were  you  ordinary  seaman  on  any  other  boat 
other  than  Texas  Company? 

A.  I  have  been  ordinary  seaman  over  in  Sweden. 
I  was  ordinary  seaman  on  their  ships. 

Q.     On  Swedish  ships'?  A.     Yes,  sir. 

Q.  Now  as  captain  of  the  " Nevada"  are  you  in 
full  charge  of  that  ship?  A.     I  am. 

Q.     Are  you  responsible  for  that  ship? 

A.     I  am. 

Q.  How  many  mates  do  you  have,  Captain 
Swanson?  A.     Three  mates. 

Q.     Three  mates?  A.     Yes,  sir. 

Q.     Are  they  your  chief  assistants  on  the  ship? 

A.     They  are.  [1650] 

Q.  Captain  Swanson,  do  you  know  Mr.  Buck- 
less?  A.     I  do. 

Q.  Do  you  recall  about  wlien  he  joined  the  " Ne- 
vada "  ?  A.     Latter  part  of  1937. 

Q.     Latter  part  of  1937?  A.     Yes,  sir. 

Q.  And  do  you  recall  when  he  left  the  "  Ne- 
vada"? A.     Some  time  in  April. 

Q.     In  April  ?  A.     Yes,  sir. 

Q.     Do  you  know  Mr.  Rosen  ? 

A.    Yes,  sir,  I  do. 

Q.     Do  you  recall  when  he  joined  the  " Nevada"? 

A.     The  beginning  of  1938. 

Q.     Was  that  after  Mr.  Buckless  joined  the  ship  ? 

A.     It  was,  yes,  sir. 

Q.  Do  you  recall  when  Mr.  Rosen  left  the  "Ne- 
vada", about  when? 
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A.     Yes,  I  remember  the  time. 

Q.     What  time? 

A.     About  April,  in  April  some  time. 

Q.     Was  it  the  same  time  Mr.  Buckless  left1? 

A.     Shortly  after. 

Trial  Examiner  Myers:  The  testimony  shows 
that  it  was  the  following  day.  Is  that  right?  [1651] 

A.     Yes,  I  think  so. 

Q.  (By  Mr.  Van  Dusen)  Captain  Swanson,  did 
you  dismiss  Mr.  Buckless  ?  A.I  did. 

Q.  What  did  you  tell  him  when  you  dismissed 
him? 

A.  I  told  him  that  he  was  finished  on  account  of 
his  drunkenness  and  bringing  liquor  on  board  the 
ship. 

Trial  Examiner  Myers :  What  was  your  answer  ? 
I  didn't  get  that  last.  Read  it  over. 

(The  answer  was  read  by  the  reporter.) 

Q.  (By  Mr.  Van  Dusen)  Was  any  one  present 
when  you  told  him  that  ? 

A.     Second  officer. 

Q.     What  is  his  name?  A.     Hopper. 

Q.  Was  any  one  else  present  that  you  know  of 
besides  Mr.  Buckless? 

A.  There  were  some  of  the  crew  in  the  alleyway, 
but  I  don 't  recall  any  of  them. 

Q.     You  don't  recall  them?  A.     No,  sir. 

Q.  Now,  Captain,  in  your  own  words  tell  us  the 
circumstances  leading  up  to  the  dismissal  by  you 
of  Buckless.  Just  what  happened? 
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A.  Well,  when  I  made  up  my  mind  to  fire  Buck- 
less,  that  was  [1652]  the  time  I  caught  him  on  the 
dock  with  a  case  of  beer  on  his  shoulder. 

Q.     Where  was  that?  A.     In  Port  Arthur. 

Q.     About  when  was  that  ? 

A.     It  was  abreast  of  case  oil  dock. 

Q.  About  what  time  was  that,  Captain  Swan- 
son,  approximately? 

A.  I  think  it  was  in  the  forenoon  some  time,  but 
I  cannot  remember  the  date. 

Q.  Do  you  know  about  what  month  it  was,  Cap- 
tain % 

A.  It  was  about  a  week  before  he  was  dis- 
charged. 

Q.     Now  didn't  you  meet  him  on  the  dock? 

A.     I  met  him  myself. 

Q.     Tell  us  what  you  saw,  and  what  you  said. 

A.  I  told  him  not  to  bring  that  liquor  on  board 
the  ship. 

Q.     Did  he  have  liquor  with  him  ? 

A.    He  had  a  case  of  beer. 

Q.     Did  you  see  it  ?  A.     I  saw  it. 

Q.     Was  he  carrying  it  ? 

A.     He  had  it  right  on  his  shoulder. 

Q.     What  did  he  say? 

A.     He  said  it  belonged  to  an  officer. 

Q.     Belonged  to  who? 

A.     To  an  officer  on  board  the  ship.  [1653] 

Q.     Did  it  belong  to  you? 
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A.  No,  it  didn't.  And  I  told  him  it  didn't  matter 
whether  officer  or  seaman,  he  was  not  allowed  to 
bring  it  aboard  the  ship. 

Q.     What  did  you  do  then  ? 

A.  I  made  up  my  mind  to  discharge  him  as  soon 
as  the  ship  came  back. 

Q.  Where  did  you  go  after  you  made  that  re- 
mark to  Mr.  Buckless  ? 

A.  I  was  busy  at  the  time.  I  had  to  go  to  the 
custom  house  and  get  a  small  correction  through 
enrollment. 

Q.     Where  did  Mr.  Buckless  go? 

A.     He  went  down  to  the  ship. 

Q.  Do  you  know  whether  he  took  the  case  of 
liquor,  case  of  beer,  aboard  ? 

A.  I  don't  know  whether  he  took  it  aboard  or 
not,  but  he  brought  it  down  to  the  ship,  I  know. 

Q.  Now,  Captain  Swanson,  I  believe  you  testi- 
fied that  you  dismissed  Mr.  Buckless  for  drunken- 
ness and  bringing  beer  aboard  ship.  Now  before  this 
beer  incident  did  you  observe  Mr.  Buckless'  con- 
duct on  the  ship?  A.     A  number  of  times. 

Q.     Describe  that. 

A.  Especially  one  day  on  the  bridge,  I  called 
Mr.  Kelly's  attention  to  the  boatswain's  behavior 
on  the  forecastle  head.  [1654]  He  was  falling  all 
over  the  forecastle  head,  and  couldn't  handle  a  line. 
In  fact,  these  are  the  words  I  said  to  Mr.  Kelly: 
"That  is  a  fine  boatswain  to  have  on  board  a  ship." 

Q.    What  was  his  condition? 
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A.     Drunk,  stumbling  all  over. 

Trial  Examiner  Myers:  When  did  he  say  this 
was? 

Mr.  Van  Dusen:     He  didn't  say. 

Q.  When  was  that,  Captain  Swanson,  about 
when?  A.     I  can't  remember  the  date. 

Q.  About  what  month,  do  you  know,  just  ap- 
proximately % 

A.     Perhaps  a  month  before  he  was  paid  off. 

Q.    How  long  before? 

A.     About  a  month  before. 

Q.    About  a  month  before?  A.     Yes,  sir. 

Q.  Now,  Captain  Swanson,  do  you  remember 
any  other  incidents  ? 

A.     Yes.  I  remember  one  day  in  Boston. 

Q.     What  happened  there? 

A.  The  ship  left  in  the  afternoon.  There  was  a 
fight  back  there. 

Q.    Yes. 

A.  So  when  the  mate  came  on  watch  I  asked 
him  to  go  back  and  find  out  what  it  was. 

Q.    Yes.  [1655] 

A.  And  instead  of  going  back  he  called  Buck- 
less  up  on  the  bridge,  and  about  that  time  I  saw 
Buckless,  and  he  was  not  sober  at  that  time. 

Q.    I  see. 

Trial  Examiner  Myers :  This  took  place  in  Bos- 
ton ?  A.     It  was  in  Boston. 

Q.  (By  Mr.  Van  Dusen)  Now  when  did  that 
take  place,  Captain  Swanson,  about  when  ? 
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A.     Between  Christmas  and  New  Year's,  I  think. 

Q.  Now  do  you  remember  any  other  incident, 
Captain  ?  A.     I  saw  him  over  in  Spain  drunk. 

Q.     On  the  Spanish  trip?  A.     Yes,  sir. 

Q.     What  happened  there? 

A.     He  wanted  to  go  aboard  in  the  cargo 

Q.     What  port  was  that?  A.     In  Bilbao. 

Q.     Tell  us  just  what  happened. 

A.  I  stopped  him  from  going  aboard.  We 
couldn't  keep  the  gangway  on  the  dock;  couldn't 
keep  the  hose  on  the  dock. 

Q.     What  was  his  condition?  A.     Drunk. 

Q.  Do  you  remember  any  other  incident,  Cap- 
tain? 

A.     Well,  he  was  drunk  a  number  of  times.  [1656] 

Q.     You  saw  him? 

A.  A  number  of  times,  when  the  ship  was  leav- 
ing the  dock. 

Q.  Now,  Captain,  from  the  time  Mr.  Buckless 
got  on  the  boat  until  he  left  tell  us  just  what  ports 
your  ship  went  to,  if  you  can  recall  all  of  them. 

A.     I  think  he  joined  in  Galveston. 

Q.     What  is  that? 

A.  I  think  he  joined  in  Galveston.  From  Gal- 
veston to  Corpus  Christi,  and  from  Corpus  Christ! 
to  Port  Arthur;  and  from  Port  Arthur  back  to 
Corpus  Christi,  and  then  back  to  Port  Arthur,  to 
Port  Neches,  whichever  it  was.  It  is  about  the  same 
port,  anyhow. 
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Q.     Did  you  go  to  Spain?  A.     To  Spain. 

Q.     What  ports  did  you  hit  ? 

A.     Corona,  Bilbao,  Pasjes. 

Q.  About  when  was  the  Spanish  trip  over, 
Captain  ? 

A.  1938.  I  remember  the  day  we  came  back,  but 
I  don't  remember  when  we  started  over  there. 

Q.  Do  you  know  about  when  you  left  on  the 
Spanish  trip? 

A.     It  must  have  been  in  the  middle  of  January. 

Q.  How  long  does  it  take  ordinarily  to  go  to 
those  three  ports  and  come  back  to  Port  Arthur? 

A.  At  that  time  we  had  a  long  trip;  four  days 
in  Bilbao,  and  I  should  say  three  or  four  days  in 
Pasjes,  three  days  at  [1657}  least. 

Q.     Would  you  say  over  a  month  1 

A.     Oh,  yes. 

Q.     Two  months  ?  A.     Not  quite. 

Q.     Not  quite  two  months  ? 

A.     About  45  days,  I  guess. 

Q.  Now,  Captain  Swanson,  after  you  got  back 
to  Port  Arthur  from  the  Spanish  trip  did  you  go 
coastwise?  A.     We  did. 

Q.  What  ports  did  you  touch  on  those  coastwise 
trips  ?  A.     Claymont. 

Q.     Claymont. 

A.     Aynesville,  Port  Texaco. 

Trial  Examiner  Myers:  You  mean  while  Buck- 
less  was  on  board? 

Mr.  Van  Dusen:     Yes,  this  was  while  Buckless 
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was  on  board. 

A.  I  think  we  went  back  to  Corpus  Christi  one 
trip.  I  am  not  sure  of  that. 

Q.     Any  other  ports  along  the  Atlantic  Seaboard  ? 

A.    New  Haven. 

Q.     Yes. 

A.  And  I  think  we  were  in  Providence  too.  I 
am  not  sure. 

Q.     How  about  Boston?  [1658] 

A.     That  was  before  we  went  to  Spain. 

Q.     Before?  A.    Yes,  sir. 

Q.  Now  did  you  see  Buckless  drunk  at  any  of 
those  ports? 

A.  In  Boston  I  did.  In  Bilbao,  I  did.  I  had  a 
complaint  from  the  chief  officer  about  him. 

Q.     Who  is  that,  Mr.  Tranberg? 

A.     Mr.  Tranberg. 

Q.  How  many  times  did  he  complain  to  you 
about  him? 

A.  Quite  a  few  times;  I  can't  remember;  at 
New  Haven;  I  don't  remember.  Sometimes  I  go 
ashore  and  stay  off,  and  I  am  not  near  the  ship 
for  a  day  or  so. 

Q.  Now  do  you  keep  the  official  log,  Captain 
Swanson?  A.     I  do. 

Q.  Is  it  your  practice  to  put  incidents  like  this 
in  your  official  log? 

A.     Not  unless  the  man  is  lost. 

Q.     When  do  you  log  a  man  ? 

A.    Well,  we  have  got  the  privilege  to  do  it  in 
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a  case  like  this,  but  we  don't  do  it. 

Q.     When  do  you  log  a  man,  Captain  Swanson? 

A.     I  never  did. 

Q.     You  never  did?  A.     No,  sir. 

Q.  What  do  you  put  in  your  log  book,  Captain 
Swanson?  [1659] 

A.  Well,  the  draft  of  the  ship,  freeboard,  and  the 
amount  of  money  each  man  draws2  and  everybody's 
name  that  signs  the  articles;  and,  as  I  say,  any 
logging,  if  a  man  is  logged;  any  kind  of  accident. 
If  a  man  is  put  ashore  for  any  accident,  if  he  had 
an  accident  aboard  there,  that  has  to  go  in  the  log; 
any  collision.  There  are  a  number  of  things.  I  can't 
think  of  them  all  right  now. 

Q.  Now,  Captain  Swanson,  when  Buckless  came 
aboard  the  ship  in  November  did  you  ask  him 
whether  he  was  a  member  of  any  union  ? 

A.     I  did  not. 

Q.  Did  he  tell  you  that  he  was  a  member  of  a 
union? 

A.     He  told  me  when  he  got  his  discharge. 

Q.     Told  you  when  he  got  his  discharge  ? 

A.  His  discharge  or  half  day's  pay,  I  can't  re- 
member which  it  was. 

Q.     Was  that  the  first  time  he  told  you  that? 

A.  That  was  the  very  first  time  I  knew  any- 
thing about  it. 

Q.    What? 

A.  That  was  when  he  was  discharged,  when  he 
left  the  ship. 
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Q.  Is  it  your  practice  to  ask  men  whether  they 
are  members  of  the  union? 

A.     No,  I  never  ask  a  man  aboard  the  ship. 

Q.  Did  you  dismiss  Buckless  because  he  was  a 
member  of  the  union?  [1660]  A.     I  did  not. 

Q.  Now,  Captain  Swanson,  you  remember  Mr. 
Rosen?  A.     I  do.     ■ 

Q.     Did  you  dismiss  Mr.  Rosen? 

A.     No.  The  chief  mate  did. 

Q.     The  chief  mate  ?  A.    Yes,  sir. 

Q.  During  the  time  Mr.  Rosen  was  on  board, 
Captain  Swanson,  did  you  see  him  around  the  ship  ? 

A.     I  saw  him  on  board  a  number  of  times. 

Q.    You  saw  his  conduct  and  behavior,  did  you? 

A.     I  did. 

Q.     Tell  us  about  that. 

A.  Well,  he  seemed  to  have  less  interest  in  his 
wrork  than  any  of  the  rest  of  the  crew.  Especially 
one  day  I  noticed  it.  I  was  walking  up  and  down 
the  deck  amidships,  and  Rosen  and  an  ordinary 
seaman  along  were  washing  paint. 

Q.     Did  that  happen  more  than  once  ?  What  else  ? 

A.  At  that  time  I  saw  Rosen  he  didn't  do  but 
very  little  more  than  half  of  what  the  other  man 
did. 

Q.     About  when  was  that,  do  you  know? 

A.     I  can't  recall  the  date. 

Q.  Do  you  remember  any  other  incident,  Cap- 
tain Swanson? 

A.     Well,   I   never   wrote   anything  down,   so   I 
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can't  remember  the  dates,  but  I  know  that  he  was 

purely  lazy,  that  is  all.  [1661] 

Q.  Now  did  the  chief  mate  have  anything  to 
say  to  you  about  Rosen  ? 

A.    He  did.  He  complained. 

Q.    What? 

A.  He  complained  about  his  work  many  times; 
and  also  complained  about  him  not  standing  watch 
properly. 

Q.  Now,  Captain  Swanson,  when  Mr.  Rosen 
came  aboard  the  ship  did  you  ask  him  whether  he 
was  a  member  of  a  union  ?  A.    No. 

Q.     Did  he  ever  tell  you? 

A.     No,  Rosen  never  told  me. 

Q.  Now,  Captain  Swanson,  did  Mr.  Rosen  or 
Mr.  Buckless  ever  come  to  you  about  any  complaints 
or  grievances  on  the  ship  ? 

A.  I  remember  one  case  the  whole  crew  was  up, 
but  I  don't  remember  if  Rosen  or  Buckless  were 
there  particularly. 

Q.    You  don't  remember  them? 

A.  I  guess  they  were  in  it.  I  called  the  whole 
crew  up. 

Q.    You  did?  A.     Yes,  sir. 

Q.     Tell  us  about  that. 

A.  We  were  loading  over  at  Cat  Island,  and  the 
ship  was  seven  miles  off  shore.  [1662] 

Q.    Yes. 

A.  So  the  mate  told  me  there  was  a  dispute 
about  overtime. 
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Q.    Yes. 

A.  So  I  asked  them  what  the  trouble  was  about 
it:  "Do  you  want  overtime  for  standing  watches; 
want  overtime  for  loading  the  ship?"  So  I  said  I 
didn't  think  they  were  entitled  to  overtime,  stand- 
ing watches.  The  ship  was  at  sea.  I  told  him  to  send 
the  men  up  there,  that  I  wanted  to  see  them. 

Q.    Who  came  up  ? 

A.     The  biggest  part  of  them  at  least  came  up. 

Q.     Was  this  the  deck  department  1 

A.     All  departments. 

Q.     And  they  all  came  up?  A.     Yes,  sir. 

Q.     And  then  what  was  said,  Captain  Swanson? 

A.  I  asked  them  what  the  trouble  was.  And  I 
don't  remember  who  spoke  up,  but  one  of  the  men 
spoke  up  and  said :  ' '  We  want  overtime. ' ' 

So  I  said:  "You  will  get  overtime  for  handling 
cargo  and  handling  barges,  anything  in  the  line  of 
handling  cargo." 

But  I  didn't  think  they  were  entitled  to  over- 
time for  standing  regular  watches,  because  the  ship 
was  at  sea. 

Q.    Yes.  [1663] 

A.  Well,  one  man  spoke  up  and  said  they  had 
a  place  like  that  out  on  the  West  Coast,  and  they 
were  paying  overtime.  And  I  told  them:  "Perhaps 
it  is  inside  of  the  three  mile  limit,  and  perhaps  the 
ship  is  not  at  sea  like  we  are  now.  Of  course,  they 
didn't  answer  that.  And  I  told  them:  "I  will  take 
it  up  with  The  Texas  Company  and  see  if  they  are 
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willing  to  pay  it,  and  if  they  want  to  pay  it,  I  will 

pay  it." 

So  I  took  it  up  with  Mr.  Bucklin.  I  saw  him  first. 

Q.     Bucklin?  A.     Bucklin. 

Q.     You  don't  mean  Buckless? 

A.  No,  Bucklin.  And  he  took  it  up  with  Mr. 
Hand;  and  when  I  came  up  to  Port  Neches  there 
was  orders  for  me  to  pay  the  overtime. 

Q.  Did  you  have  any  authority  to  pay  that 
overtime  ? 

A.  I  had  no  authority  to  do  it  before  I  was  told 
to  do  it  by  the  office. 

Q.  Now,  Captain  Swanson,  did  Mr.  Buckless  or 
Mr.  Rosen  speak  to  you  at  that  time  while  the  mem- 
bers of  the  crew  were  there  ? 

A.     I  couldn't  say  about  them. 

Q.     You  don't  know  who  spoke  for  the  crew? 

A.  No.  They  all  spoke;  quite  a  few  of  them, 
anyhow. 

Q.    A  few  of  them?  [1664] 

A.  A  few  of  them.  I  remember  I  had  one  man 
in  there  and  showed  him  the  distance  off  shore, 
showed  him  on  the  chart. 

Q.     Did  they  get  that  overtime  later? 

A.     They  did  get  it. 

Q.  Now,  Captain  Swanson,  do  you  remember 
any  other  time  during  the  time  either  Mr.  Rosen 
or  Mr.  Buckless  were  on  the  ship  that  any  members 
of  the  crew  had  a  little  dispute  and  came  to  you? 

A.    No,  I  can't  recall  any. 
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Q.    You  don't  remember  any  time? 

A.     No,  sir. 

Q.     Is  it  possible  that  they  may  have  come  to  you? 

A.     I  should  remember  it  if  they  did. 

Q.  Do  you  always  talk  to  these  men  when  they 
have  complaints?  A.     I  do. 

Q.  Do  you  always  listen  to  their  complaints, 
Captain  Swanson?  A.     Yes. 

Q.     Do  you  try  to  straighten  out  the  matter? 

A.     That  is  correct. 

Mr.  Wright:  Mr.  Examiner,  that  is  a  leading 
question.  It  has  gone  pretty  far  now  ? 

Trial  Examiner  Myers:     Objection  overruled. 

Q.  (By  Mr.  Van  Dusen)  Now,  Captain  Swan- 
son, as  long  as  you  [1665]  have  been  captain  on 
various  ships,  has  it  been  the  practice  for  seamen 
to  come  to  you  when  they  had  trouble  or  dispute? 

A.     It  has. 

Q.  Have  you  or  have  you  not  always  listened 
to  them?  A.     Always  listened  to  them. 

Q.  Captain  Swanson,  do  you  know  whether  any 
meetings  of  the  crew  were  held  on  board  ship? 

A.     I  do  not;  I  don't  know. 

Q.     You  don't  know?  A.     No,  sir. 

Q.  Captain  Swanson,  did  Mr.  Tranberg  tell  you 
that  he  intended  to  dismiss  Mr.  Rosen  ? 

A.    He  did. 

Q.     Did  you  approve?  A.     I  did  approve. 

Q.     Captain  Swanson,  when  the  ship  was  at  Bil- 
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bao,  Spain,  was  there  some  discussion  about  shore 

leave  ? 

A.     There  was.  We  had  to  get  permission  from 
the  Government  to  go  ashore  ? 

Q.     Why? 

A.     On  account  of  the  country  being  at  war. 

Q.     How  was  that  ? 

A.     The  country  was  at  war. 

Q.     Captain   Swanson,   did   either  Mr.   Buckless 
or  Mr.  Rosen  come  up  to  see  you  about  shore  leave  ? 

[1666] 

A.     There  was  a  man  up  there,  but  I  couldn't 
remember  who  it  was. 

Q.     You  don't  remember  whether    it    was    Mr. 
Rosen  or  Mr.  Buckless?  A.     No. 

Q.     Did   he    say   that   he   was   representing   the 
crew?  A.     No. 

Q.     Was  he  speaking  for  himself? 

A.     I  guess  he  spoke  for  all  of  them.  That  is  cus- 
tomary to  come  up  and  ask  if  they  can  go  ashore. 

Q.     And  what  did  you  say  to  him  ? 

A.     I  told  him  he  would  have  to  wait  until  I  got 
permission  from  the  Government. 

Q.     Did  you  then  try  to  get  permission  from  the 
Government  ? 

A.     The   agent   had   already   started   before   we 
came  alongside  of  the  dock. 

Q.     Before  this  man  spoke  to  you?  A.    Yes. 

Q.     How  long  were  you  in  port  before  the  men 
got  to  go  ashore? 
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A.  If  I  am  not  mistaken,  we  docked  at  noon, 
and  we  had  permission  to  go  ashore  some  time  that 
night,  late  in  the  afternoon  or  that  night  some  time. 

Q.  And  did  the  members  of  the  crew  then  go 
ashore,   Captain  Swanson?  [1667] 

A.     I  think  they  did. 

Q.  Captain  Swanson,  on  the  date  that  you  told 
Mr.  Buckless  he  was  dismissed,  did  he  say  to  you: 
"Now,  Captain,  I  am  really  fired  for  union  activi- 
ties, am  I  not?" 

A.     No,  he  didn't  say  those  words. 

Q.    What  did  he  say? 

A.  He  says:  "It  is  not  on  account  of  my 
drunkenness.  I  am  fired  on  account  of  union  ac- 
tivities." 

Q.     What  did  you  say? 

A.  I  told  him  that  he  was  not;  that  I  didn't 
know  whether  he  belonged  to  a  union,  and  I  didn't 
care. 

Q.  Was  that  when  you  learned  that  he  was  a 
member  of  the  Union? 

A.  That  is  the  first  time  I  knew  anything 
about  it, 

Q.  Now,  Captain  Swanson,  did  you  ever  warn 
Mr.  Buckless  about  his  drinking? 

A.     I  don't  do  that. 

Q.     You  don't  what? 

A.  I  don't  warn  them.  The  mate  does  that  him- 
self, the  chief  mate. 

Q.     The  mate  does?  A.     Yes,  sir. 
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Q.  If  your  men  on  board  ship  get  drunk,  do  you 
give  them  a  chance? 

A.  I  will  give  them  more  than  one.  I  will  give 
them  [1668]  plenty  of  chances.  [1669] 

Q.  Captain  Swanson,  do  you  dismiss  a  man  if  he 
is  drunk  once  or  twice  ?  A.     No. 

Mr.  Van  Dusen :  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Martin)  Captain  Swanson,  what 
good  is  it  for  a  man  to  have  a  certificate  of  dis- 
charge ? 

A.  Well,  on  some  ships  they  want  to  see  how 
long  a  man  has  been  aship,  how  much  experience 
he  has  at  sea.  But  for  my  part,  I  never  look  at  one. 

Q.     You  don't?  A.     No. 

Q.  Are  they  something  that  is  required  by  the 
Bureau  of  Marine  Inspection  and  Navigation? 

A.  It  is  required  to  give  them  a  discharge.  Many 
of  them  walk  off  the  ship  without  getting  one. 

Q.  Is  the  seaman  supposed  to  sign  the  certificate 
of  discharge?  A.    Yes,  sir. 

Q.  Is  he  supposed  to  sign  it  in  the  presence  of 
the  captain?  A.    He  is. 

Q.     Why  is  that? 

A.     Otherwise,  men  could  sign  it. 

Q.     Otherwise,    somebody    else    could    sign    it? 

[1670] 

A.    Yes. 

Q.    Well,  what  if  he  does? 
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A.  Well,  it  would  be  a  false  statement,  wouldn't 
it? 

Q.     Would  if?  A.     I  should  think  so. 

Q.     Is  that  so?  A.     Yes,  sir. 

Q.  Well,  have  you  ever  read  what  is  on  the  back 
of  a  certificate  of  discharge? 

A.  No,  I  don't  remember.  I  have  read  it  some 
time  I  guess,  but  I  don't  remember  what  it  says. 

Q.  To  refresh  your  recollection,  did  you  ever 
read  this  statement  from  the  back  of  a  certificate  of 
discharge:  "Whoever  receives  or  has  in  his  posses- 
sion, with  intent  to  unlawfully  use,  or  uses  or  ex- 
hibits a  certificate  to  which  he  is  not  lawfully  en- 
titled, or  alters,  changes,  counterfeits,  forges  or 
steals  such  certificate,  or  unlawfully  has  in  his  pos- 
session any  blank  form  thereof,  or  aids  or  abets  the 
perpetration  of  any  of  the  above,  shall  be  liable  to 
a  fine  of  not  more  than  $5,000.00  or  imprisonment 
for  not  more  than  five  years,  or  both." 

A.     I  remember  reading  it. 

Q.  Captain  Swanson,  if  a  certificate  of  discharge 
were  not  signed  in  your  presence,  in  the  presence 
of  the  captain  or  of  the  Commissioner,  and  then  a 
man  later  signed,  not  in  their  [1671]'  presence, 
would  he  thereby  alter  that  document,  do  you 
think? 

Mr.  Williams:  Mr.  Examiner,  we  object.  That  is 
a  question  of  law  that  the  court  would  have  to 
pass  on. 

Trial  Examiner  Myers:  Read  the  question. 
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(The  question  was  read  by  the  reporter.) 

Mr.  Williams:  We  submit  that  is  calling  for  a 
legal  conclusion. 

Trial  Examiner  Myers:  I  sustain  the  objection. 

Mr.  Martin:  Mr.  Examiner,  before  you  rule,  may 
I  submit  that  whether  or  not  it  alters  it  in  a  legal 
sense  has  nothing  to  do  with  whether  it  alters  it  in 
the  sense  that  it  changes  the  document,  and  I  am 
asking  this  witness,  not  to  answer  a  legal  con- 
clusion, but  I  am  asking  him  to  answer  the  fact. 

Mr.  Williams:  I  further  submit  it  touches  no 
issue  in  this  case. 

Trial  Examiner  Myers:  What  is  the  purpose,  to 
show  that  he  is  derelict  in  his  duties  ? 

Mr.  Martin :  I  beg  pardon. 

Trial  Examiner  Myers:  Is  that  the  purpose? 

Mr.  Martin:  Possibly  that.  Possibly  also  that  it 
is  not  a  proper  discharge  if  a  man  doesn't  sign  it 
in  the  presence  of  the  captain. 

Trial  Examiner  Myers:  I  will  overrule  your  ob- 
jection for  the  time  being.  If  he  doesn't  connect  it 
up  and  it  doesn't  have  anything  to  do  with  the  case 
I  will  entertain  your  motion  [1672]  and  strike  it 
out. 

Mr.  Williams :  Note  our  exception. 

Q.  (By  Mr.  Martin)  Captain  Swanson,  do  you 
ever  allow  certificates  of  discharge  for  men  who  are 
leaving  the  boat  to  get  out  of  your  sight  before  the 
man  signs  in  your  presence  %  A.     No. 

Q.     Have  you  ever?        A.     No,  I  don't  think  so. 
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Q.  Captain  Swanson,  at  the  conclusion  of  a  for- 
eign voyage,  when  a  certificate  of  discharge  is 
signed  by  the  man,  the  seaman,  is  he  expected  to 
sign  in  your  presence  as  well  as  in  the  presence  of 
the  Commissioner? 

A.  It  is  not  necessary  to  sign  in  my  presence  as 
long  as  he  signs  in  the  presence  of  the  Commissioner. 

Q.  Captain  Swanson,  how  long  has  this  been  the 
ruling,  that  you  have  been  telling  us  about? 

A.  I  don't  remember  exactly;  over  a  year,  I 
guess. 

Q.     Over  a  year?  A.     Yes,  sir. 

Mr.  Martin:  Now,  Mr.  Examiner,  I  should  like 
the  record  to  note  at  this  time  that  every  question 
and  every  answer  I  have  just  asked  Captain  Swan- 
son will  be  connected  up  with  testimony  that  will 
later  come  into  this  case  in  connection  with  another 
vessel,  although  it  has  no  application  upon  the  ' '  Ne- 
vada". [1673] 

Mr.  Williams:  The  respondent  renews  its  objec- 
tions, and  asks  that  the  question  and  answer  be 
stricken  in  regard  to  failure  of  discharge,  if  any, 
to  be  signed  in  the  presence  of  the  master. 

Mr.  Van  Dusen:  And  also  on  the  ground  that  it 
is  irrelevant  in  this  particular  case. 

Trial  Examiner  Myers:  I  will  reserve  a  decision. 

Mr.  Pipkin :  And  one  final  ground 

Trial  Examiner  Myers :  Be  sure  you  three  gentle- 
men are  all  objecting  concurrently. 

Mr.  Pipkin:  May  I  state  this  objection. 
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Trial  Examiner  Myers :  Yes,  sir. 

Mr.  Pipkin:  Subsection  E  of  Section  643  of  Title 
46  of  the  United  States  Code,  Annotated,  in  de- 
scribing a  certificate  of  discharge  and  its  requisite 
makes  no  requisite  for  the  signing  either  in  the 
presence  of  the  master,  before  or  thereafter,  of  the 
seamen. 

Trial  Examiner  Myers :  Well,  here  is  the  wording 
of  the  certificate.  It  says:  I  hereby  certify  that  the 
above  entries  are  made  by  me  and  are  correct,  and 
that  the  signatures  hereto  are  witnessed  by  me, 
dated  this  blank  day  of  blank.  Proceed  will  you. 

Mr.  Williams:  I  just  want  to  add  there 

Trial  Examiner  Myers :  That  is  a  question  of  law 
you  can  brief  later.  [1674] 

Mr.  Williams:  There  is  nothing  in  the  testimony 
here  that  any  certificate  connected  with  the  "Ne- 
vada" was  signed  by  the  seamen  out  of  the  presence 
of  the  master. 

Trial  Examiner  Myers :  He  said  he  would  connect 
it  up  with  another  boat ;  and  they  qualified  the  cap- 
tain as  an  expert  at  the  beginning  of  this  hearing. 

[1675] 

Mr.  Williams :  Note  our  exception. 

Q.  (By  Mr.  Martin)  Captain  Swanson,  did 
you  ever  see  a  union  meeting  in  progress  on  the 
"Nevada'"?  A.     I  did  not. 

Q.  Did  you  ever  see  any  meeting  whatsoever  in 
progress  on  the  "Nevada"? 

A.     No,  unless  you  refer  to  that  one  when  the 
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whole  crew  was  upon  the  bridge,  and  that  was  not  a 

regular  meeting. 

Q.  Captain  Swanson,  do  you  remember  the  last 
trip  that  Mr.  Rosen  was  aboard  the  "Nevada'"? 

A.  Yes,  I  remember  the  last  trip,  but  I  don't  re- 
member the  date. 

Q.  Do  you  remember  where  the  boat  went  and 
came  to  and  from'? 

A.     No,  I  can't  remember.  I  know  she  was 

Trial  Examiner  Myers:  Mr.  Rosen  was  dis- 
charged or  fired,  or  whatever  you  want  to  call  it, 
April  19,  1938.  Will  that  help  you? 

A.  Yes,  that  will  help  me,  yes.  She  was  at  Port 
Neches  at  the  time. 

Q.     (By  Mr.  Martin)     Where  had  she  been? 

A.  A  short  trip;  perhaps  to  Port  Texaco,  or 
Corpus  Christi,  or  Amesville. 

Q.     Where  had  she  started  that  trip  ? 

Trial  Examiner  Myers:  Have  you  anything  to 
help  the  captain  on  it  ?  [1676] 

Mr.  Van  Dusen:  The  shipping  articles  there. 

A.  I  can't  remember  where  she  came  from.  I 
remember  it  was  a  short  trip,  only  five  or  six  days' 
trip,  but  I  can't  remember  where. 

Q.  (By  Mr.  Martin)  Did  it  start  at  Port 
Arthur? 

A.  Undoubtedly  it  did,  Port  Arthur  or  Port 
Neches. 

Q.     Do  you  believe  that  is  the  trip  the  boat  went 
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from  Port  Arthur  to    Cat    Island,    and    to    Port 

Arthur  ? 

A.  I  believe  so;  either  to  Cat  Island,  Corpus 
Christi  or  Amesville.  Those  are  three  ports  we  can 
make  in  that  time. 

Q.  Do  you  know  about  what  time  of  day  the 
boat  left  Port  Arthur? 

A.  I  think  it  was  in  the  afternoon,  because  I 
was  up  at  the  custom  house  in  the  forenoon.  It  must 
have  been  in  the  afternoon. 

Q.     What  time  in  the  afternoon? 

A.     I  can't  remember. 

Q.     Early  afternoon  or  late  afternoon? 

A.     I  can't  answer  that  question. 

Q.  What  time  of  day  did  you  decide  to  fire  Mr. 
Buckless  ? 

A.  When  I  met  him  on  dock  with  the  case  of 
beer  on  his  shoulder. 

Q.     About  noon?  A.     In  the  forenoon. 

Q.  And  the  boat  didn't  sail  until  some  time  in 
the  afternoon?  [1677} 

A.     Some  time  in  the  afternoon. 

Q.     Why  did  you  take  Buckless  on  that  trip? 

A.  I  had  to  go  to  the  customs  house.  I  was  not 
back  to  the  ship  before  she  was  ready  to  sail. 

Q.  How  about  Mr.  Meyer,  would  he  have  helped 
you  get  a  new  boatswain? 

A.  He  can't  pay  off  the  crew.  I  have  got  to  do 
that  myself. 

Q.     Well,  would  it  have  taken  very  long  that  day 
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for  you  to  figure  out  how  much  was  due  Buckless 

and  pay  him  off  that  day,  just  Buckless  alone? 

A.  It  would  not  have  taken  so  long  to  pay  him 
off,  but  we  would  have  lost  so  much  time  in  getting 
a  new  man.  We  have  to  get  a  new  man  to  replace 
him. 

Q.  If  you  decided  right  there  when  you  saw 
Buckless  with  the  beer,  couldn't  you  have  phoned 
Mr.  Meyer  in  two  minutes'? 

A.  Yes,  but  I  couldn't  be  down  myself  on  ac- 
count of  the  custom  house  work. 

Q.     How  long  were  you  at  the  custom  house? 

A.  Well,  I  don't  remember.  It  takes  quite  a  little 
while  to  go  up? 

Q.     Several  hours?  A.     Oh,  no. 

Q.     Just  a  few  minutes? 

A.  I  had  my  dinner  when  I  was  ashore;  at 
dinner  time.  I  [1678]  didn't  come  right  back. 

Q.  But  you  say  you  decided  to  fire  him  when  you 
saw  him  with  the  beer?  A.     I  did. 

Q.  But  you  did  take  him  the  next  trip  with  you, 
nevertheless?  A.    I  did  so. 

Trial  Examiner  Myers:  Was  he  drunk  on  that 
last  trip? 

A.  He  had  no  chance.  I  think  it  was  to  Cat  Is- 
land. I  am  almost  sure  it  was. 

Q.  (By  Mr.  Martin)  You  say  he  was  not  drunk 
on  that  trip? 

A.  I  think  it  was  to  Cat  Island,  and  he  couldn't 
get  it,  because  the  ship  was  seven  miles  off  shore. 


Nat.  Labor  Relations  Board  1259 

(Testimony  of  Hugo  Swanson.) 

Q.     How  about  the  beer  you  saw  him  with? 

A.     I  don't  know. 

Q.     He  couldn't  have  gotten  drunk  on  that? 

A.     He  could. 

Q.    He  didn't. 

A.  I  couldn't  answer  that,  because  I  was  not 
aboard  the  ship  before  it  was  ready  to  sail. 

Q.  Was  he  drunk  when  she  was  ready  to  sail 
that  day?  A.     I  can't  remember. 

Q.  Did  I  understand  you  correctly  to  say  that 
you  saw  him  take  the  beer  up  to  the  boat,  but  you 
didn't  see  him  take  it  on  the  boat?  [1679] 

A.     That  is  correct. 

Q.  Where  did  you  pass  him  when  he  had  this 
beer  on  his  shoulder?  A.     At  the  case  oil  dock. 

Q.     Where  ? 

A.     At  the  case  oil  dock,  Texas  Company  plant. 

Q.     Case  oil  dock?  A.     Yes,  sir. 

Q.  How  far  is  that  from  the  gang  plank  of  the 
"Nevada",  was  it  at  that  time? 

A.     About  two  ship  lengths,  or  three  maybe. 

Q.    Were  you  going  out  or  coming  in? 

A.     I  was  going  out. 

Q.    Was  he  coming  in?      A.    He  was  coming  in. 

Q.  Now  after  he  passed  you  before  he  got  to  the 
boat  he  had  to  walk  two  ship  lengths,  did  he? 

A.    Yes. 

Q.  Did  you  turn  around  and  watch  him  walk 
those  two  ship  lengths? 

A.     I  did.  I  walked  out  to  the  end  of  the  dock 
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and  watched  him.  It  was  in  the  warehouse  I  met 
him,  and  I  walked  out  to  the  end  of  the  dock  and 
watched  him. 

Q.     Tell  us  what  you  saw. 

A.  I  saw  him  go  right  down  to  the  ship  with  a 
case  of  beer  [1680]  on  his  shoulder,  he  and  one 
more. 

Q.     Then  what  did  you  see  ? 

A.  After  I  saw  him  bring  that  down  I  walked 
up  to  the  customs  house. 

Q.     How  long  did  you  stand  there  watching  him? 

A.  Not  more  than  three  or  four  minutes,  I 
guess. 

Q.  You  stood  and  watched  until  he  got  clear  to 
the  boat?  A.     Until  he  came  down  to  the  boat. 

Q.     And  then  didn't  you  watch  him  any  more? 

A.     No. 

Q.  Weren't  you  curious  to  see  whether  he  took 
it  aboard?  A.     I  couldn't  see  it. 

Q.     You  mean  around  the  corner  or  something? 

A.  Well,  there  is  all  the  lifting  gear  and  all  the 
hose  and  the  conveyors  at  the  case  oil  dock. 

Trial  Examiner  Myers:  You  just  took  it  for 
granted  that  he  took  it  on?  A.     I  did. 

Q.  (By  Mr.  Martin)  Did  you  ever  learn  after- 
ward whether  in  fact  it  was  taken  on  the  boat? 

A.     No,  I  did  not. 

Q.     Did  you  ask  him? 

A.  No.  I  forgot  all  about  it.  I  had  other  work  to 
be  done  uptown. 
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Q.  But  then  at  the  end  of  the  trip  you  remem- 
bered it  again,  [1681]  did  you  ? 

A.  Oh,  yes.  My  mind  was  made  up  when  I  saw 
him. 

Q.  Did  it  ever  occur  to  you  that  perhaps  you 
should  find  out  whether  he  brought  the  beer  aboard 
before  you  fired  him  for  it  ? 

A.  I  dismissed  the  case.  I  had  my  work  to  do 
uptown,  so  I  couldn't  think  of  it  when  I  came  down. 

Q.  Do  captains  customarily  discharge  men  with- 
out looking  into  all  the  facts  in  the  case? 

A.     Oh,   no. 

Q.     You  have  the  right  to,  haven't  you? 

A.     I  have  got  the  right  to  do  it. 

Q.  Haven't  you  always  had  the  right  to  fire  a 
man,  the  captain  of  a  boat?  A.     Correct. 

Q.     An  honored  right  and  rule  of  the  sea? 

A.     That  is  correct. 

Q.     For  anything  you  want  to? 

A.     Not  for  anything,  I  guess. 

Q.     Can't  you  fire  him  for  anything? 

A.     Oh,   no. 

Q.    What  can't  you  fire  him  for? 

A.     I  can't  fire  him  for  taking  a  drink. 

Q.     Is  that  a  customary  thing  on  the  sea? 

A.     No,  it  is  not  customary. 

Q.     Lots  of  drinking  on  the  sea  ?  [1682] 

A.  No.  Well,  with  most  of  the  sailors  it  is.  You 
have  got  to  have  something  to  fire  them  for. 

Q.    You  mean  a  good  excuse?  A.    Yes. 


1262  The  Texas  Company  vs. 

(Testimony  of  Hugo  Swanson.) 

Q.     Sort  of  be  on  the  lookout  for  it? 

A.  I  didn't  have  to  look  out  for  it  in  this  case. 
It  was  all  plain. 

Q.  Now  you  said  that  Mr.  Buckless  told  you 
that  the  beer  belonged  to  an  officer.        A.     He  did. 

Q.     And  he  was  taking  it  for  an  officer? 

A.    Yes,  sir. 

Q.  Did  you  ever  inquire  of  the  officers  whether 
they  asked  Mr.  Buckless  to  bring  any  beer  aboard 
for  them  ?  A.I  did  not. 

Q.     You  did?  A.     No. 

Q.     You  never  did?  A.     No,  sir. 

Q.     Didn't  you  want  to  know  the  facts? 

A.  Oh,  I  forgot  all  about  it  when  I  came  down 
from  the  custom  house. 

Q.  But  you  did  think  of  it  during  those  inter- 
vening days? 

A.     I  had  more  time  then  to  think  things  over. 

Q.  During  the  time  when  you  had  time  to  think 
things  over  [1683]  did  you  then  ask  the  officers  if 
any  of  them  had  asked  Mr.  Buckless  to  bring  any 
beer  for  them?  A.     No. 

Q.     Never  did?  A.    No. 

Q.     Didn't  you  want  to  know  the  facts? 

A.     I  would  like  to  know,  but  I  simply  forgot  it. 

Q.  Just  made  up  your  mind,  I  don't  care  about 
the  facts,  is  that  right  ? 

A.  Oh,  I  cared  about  the  facts  all  right,  but  it 
slipped  my  mind,  I  guess.  [1684] 

Q.     Captain  Swanson,  do  you    know    that    Mr. 
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Buckless  has  three  children?        A.     He  told  me  so. 

Mr.  Williams:  Just  a  minute.  I  submit,  your 
Honor,  that  that  has  nothing  to  do  with  the  case.  It 
hasn't  anything  to  do  with  this  case  as  to  what  any 
person's  in  this  case  family  was.  It  might  be  preju- 
dicial, but  it  has  no  relevancy  to  this  case  whatso- 
ever. 

Mr.  Wright :  Mr.  Examiner,  we  want  to  show  that 
this  man,  without  any  investigation  of  any  kind  into 
the  merits  of  the  reason  why  he  fired  Mr.  Buckless 
and  without  any  consideration  of  Mr.  Buckless'  and 
his  economic  situation,  up  and  fired  him. 

Mr.  Van  Dusen:  That  is  not  the  evidence. 

Trial  Examiner  Myers:  I  will  sustain  the  ob- 
jection. 

Q.  (By  Mr.  Martin)  Captain  Swanson,  will 
you  tell  us  again  about  that  incident  in  Boston? 

A.  As  a  matter  of  fact,  there  was  trouble  aboard 
the  ship  in  the  afternoon  and  at  4:00  o'clock  the 
mate  comes  on  watch.  So  he  found  out  where  the 
trouble  was  back  aft.  So  he  sent  for  Mr.  Buckless. 

Q.     Is  that  Mate  Tranberg? 

A.     No,  Tranberg  was  off  at  that  time. 

Trial  Examiner  Myers:  You  mean  off  duty? 

A.  No,  he  was  on  vacation.  It  was  a  man  by  the 
name  of  [1685]  Olson  who  was  mate  and  when 
Buckless  came  up  at  that  time  I  could  plainly  see 
that  he  had  been  drinking  quite  heavily  and  he  was 
still  under  the  influence  of  liquor  at  the  time. 

Q.     (By  Mr.  Martin)     What  time   of  day  was 
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this?  A.     4:00  o'clock  in  the  afternoon. 

Q.  Captain  Swanson,  did  you  talk  with  Mr. 
Buckless  on  that  occasion?  A.     No,  I  didn't. 

Q.     You  didn't? 

A.     I  was  right  alongside  of  him,  though. 

Q.     You  were  what  ? 

A.  I  was  right  alongside  of  him,  but  I  didn't 
talk  to  him. 

Q.     Didn't  you  say  a  word  to  him? 

A.  No.  The  mate  spoke  to  him.  Mr.  Olson  spoke 
to  him. 

Q.     How  far  were  you  from  Mr.  Buckless? 

A.  Oh,  about  twenty-five  or  thirty  feet,  maybe. 
He  was  at  the  after  end  of  the  bridge  and  I  was  up 
around  the  forward  end — not  the  forward  end,  but 
halfway  up  to  the  forward  end. 

Q.     Captain,  what  does  "log  a  man"  mean? 

A.  Take  part  of  his  wages  away  for  being  drunk 
or  disorderly. 

Q.     You  don't  do  that? 

A.  No,  I  would  rather  discharge  a  man  than  do 
that. 

Q.     Captain,  do  you  keep  liquor  in  your  quarters  ? 

A.     I  do.  [1686] 

Q.    You  do?  A.    Yes. 

Q.  Do  you  stock  it  in  once  in  a  while;  bring  it 
aboard  sometimes?  A.     I  bring  some  on  board. 

Q.     You  have  somebody  bring  it  aboard? 

A.  Sometimes  yes.  Whenever  the  ship  is 
through,  though. 
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Q.     Do  you  drink  it  aboard? 

A.     I  take  a  drink  occasionally. 

Q.  Do  you  take  a  drink  occasionally  while  the 
vessel  is  at  sea? 

A.  Yes,  for  instance,  when  I  come  along  the 
Florida  reefs  and  I  have  been  up  twenty  hours. 

Q.    Along  the  Florida  reefs  you  take  a  drink? 

A.     After  I  am  through. 

Q.     That  is  a  dangerous  place,  isn't  it? 

A.  That  is  a  dangerous  place,  yes,  sir,  and  I 
have  to  be  up  twenty  or  twenty-four  hours;  some- 
times more;  and  when  I  am  through  and  we  are  in 
open  water  I  take  a  drink. 

Q.  Is  that  the  only  place  on  the  coast  where  you 
don't  take  a  drink  if  you  want  it? 

A.     No,  if  I  want  one  I  take  one  once  in  a  while. 

Q.  Do  you  ever  pass  out  liquor  for  others  to 
drink  ?  A.     I  do  not. 

Trial  Examiner  Myers:  He  means  do  you  ever 
offer  any-   [1687]  body  a  drink? 

A.     Not  to  the  crew. 

Trial  Examiner  Myers:  Do  you  ever  offer  any- 
body a  drink?  A.     Not  to  the  crew. 

Trial  Examiner  Myers:  Well,  if  somebody  is 
working  alongside  you,  say  the  quartermaster? 

A.  No,  I  don't.  After  the  pilot  has  brought  the 
ship  in  I  offer  him  a  drink ;  after  the  ship  is  docked, 
but  not  before. 

Trial  Examiner  Myers:  There  is  no  one  on  that 
ship  who  gets  a  drink  of  your  liquor? 
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A.  That  is  correct,  except  as  I  say  a  pilot  or  a 
visitor. 

Trial  Examiner  Myers :  That  is  while  you  are  in 
port?  A.    Yes,  sir. 

Q.  (By  Mr.  Martin)  Do  you  ever  confiscate 
other  people's  liquor?  A.     I  do. 

Q.  Now  after  you  have  confiscated  other  people's 
liquor  do  you  let  them  have  it  once  in  a  while? 

A.     Well,  it  depends  on  circumstances. 

Q.  In  some  circumstances  you  do  let  them  have 
it  once  in  a  while  ?  A.I  do. 

Q.     You  do?  A.     Yes,  if  it  was  their  own. 

[1688] 

Q.  Now  if  a  man  was  a  habitual  drunkard  would 
you  let  him  have  some  liquor  of  his  own  once  in  a 
while;  liquor  that  you  had  confiscated? 

A.     If  I  thought  it  would  do  him  any  good,  yes. 

Q.     It  might  help  cure  him? 

A.  It  might  help  cure  a  man  after  he  has  had  a 
heavy  spree  and  he  is  shaky.  I  think  he  needs  a 
drink  then. 

Q.     Captain,  can  I  ship  on  your  vessel? 

A.    Yes. 

Q.  Now,  Captain,  do  you  remember  on  this  trip 
to  Spain  when  Mr.  Buckless  was  along  confiscating 
some  liquor  that  came  aboard?  A.     I  do. 

Q.    You  do?  A.    Yes. 

Q.  Am  I  correct  that  you  thought  that  was  Mr. 
Buckless'  liquor? 

A.     I  knew  it  was.  He  told  me  it  was  his. 
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Q.     He  told  you  it  was?  A.     Yes. 

Q.     When  did  he  tell  you? 

A.     The  following  day. 

Trial  Examiner  Myers :  Did  you  give  him  a  drink 
after  he  told  you  it  was  his  liquor  ? 

A.     No,  not  then.  The  following  day  I  did.  [1689] 

Trial  Examiner  Myers:  I  mean  after  he  told  you 
it  was  his  liquor  did  he  ask  you  for  a  drink? 

A.     He  asked  me  for  a  bottle. 

Trial  Examiner  Myers :  Do  you  think  he  was  try- 
ing to  kid  you  along  that  it  was  his  liquor  in  order 
to  get  a  drink?  A.     No,  I  don't  think  so. 

Q.  (By  Mr.  Martin)  How  many  bottles  were 
there  ? 

A.  I  don't  remember  exactly.  I  think  there  was 
four ;  at  least  three,  anyhow. 

Q.     Do  you  remember  what  was  in  them? 

A.     No,  I  don't. 

Q.    You  didn't  test  them?  A.     No. 

Trial  Examiner  Myers:  Was  it  Scotch  or  rye  or 
gin? 

A.  No,  there  was  none  of  that  kind.  That  was 
Spanish  liquor. 

Trial  Examiner  Myers:  That  was  on  the  way 
back?  A.     No,  this  was  in  Bilbao. 

Q.  (By  Mr.  Martin)  Do  you  ever  take  some 
liquor  on  for  your  own  quarters  in  Bilbao  or  Spain  ? 

A.    I  do. 

Q.     Do  you  ever  get  any  of  that  bad  apple  cider? 

A.     No,  I  don't  drink  that  stuff. 
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Q.     Is  that  good  stuff  or  bad  stuff  ? 

A.     I  couldn't  tell  you.  [1690] 

Q.     Did  you  ever  taste  it?  A.     No. 

Q.  Now  did  you  let  Mr.  Buckless  have  all  those 
bottles  that  you  confiscated?  A.     No. 

Q.     You  didn't?  A.     No. 

Q.     How  many  of  them  did  you  let  him  have  ? 

A.  I  don't  recall.  There  was  one  other  man  that 
was  up  one  night  and  told  me  one  of  them  bottles 
was  his. 

Q.     What  did  you  tell  him? 

A.  He  was  shaky  at  the  time  and  he  was  shiver- 
ing all  over,  so  I  give  him  one. 

Q.     You  gave  this  other  man  one?  A.    Yes. 

Q.  Do  you  remember  saying  anything  to  him 
about  "This  is  Buckless'  liquor.  Send  him  up  to 
get  it"?  A.     No,  I  didn't  say  that. 

Q.     You  didn't  say  that?  A.     No. 

Q.  What  was  this  other  man's  name  who  came 
up?  A.     I  couldn't  tell  you. 

Q.    Was  it  Webb? 

A.     He  was  a  quartermaster.     That  is  all  I  know. 

Q.  How  many  bottles  do  you  remember  giving 
Mr.  Buckless?  [1691] 

A.  I  give  him  one  at  that  time  and  he  got  one 
while  we  were  in  Pasjes. 

Q.     He  did?  A.    Yes. 

Q.     Did  he  get  more  than  one  in  Pasjes? 

A.     No,  I  don't  remember. 

Q.     You  don't  remember? 
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A.     No,  I  don't  remember. 

Q.  Did  you  ever  learn  whether  or  not  Mr.  Buck- 
less  missed  a  watch  shortly  after  the  boat  left 
Pasjes?  A.     Buckless  was  not  on  watch. 

Q.  Yes.  I  have  been  corrected  on  that  before. 
Are  you  aware  or  not  aware  that  he  missed  some 
time  in  the  day  time  when  he  was  supposed  to  have 
been  working  shortly  after  the  boat  left  Pasjes? 

A.  Yes,  I  was  told  by  the  chief  mate  that  he 
didn't  work. 

Q.     Did  you  see  Mr.  Buckless  that  day? 

A.     I  didn't. 

Q.    You  didn't? 

A.  I  was  looking  for  him  but  I  couldn't  find 
him. 

Q.  Did  you  ever  learn  whether  he  was  ill  or 
drunk  that  day? 

A.  If  he  had  been  ill  he  would  have  been  in  his 
room. 

Q.     How  about  the  ship's  hospital? 

A.  Well,  nobody  don't  go  in  the  hospital  unless 
I  put  them  [1692]  there.  That  is  not  their  place, 
unless  they  are  sent  there  where  they  have  sickness 
where  it  is  going  to  affect  other  people. 

Q.  Did  you  ever  make  any  connection  in  your 
own  mind  between  Mr.  Buckless'  being  laid  up  that 
day  and  the  liquor  you  had  handed  him  ? 

A.  I  don't  know  if  that  had  anything  to  do  with 
it.  It  might  have  been  the  shore  leave  at  the  other 
place.     He  could  have  got  it  there. 
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Q.     Where  was  he  ashore?  A.     In  Bilbao. 

Q.     In  Bilbao  ?  A.     Yes,  sir. 

Q.  Did  you  see  him  come  aboard  the  boat  when 
he  came  back  from  shore  leave  at  Bilbao? 

A.     I  saw  him  one  morning'. 

Q.     How  many  times  did  he  go  ashore  at  Bilbao? 

A.     I  don't  know. 

Q.     More  than  once? 

A.  There  is  no  use  me  answering  because  I  don't 
know. 

Q.     You  know  it  was  once  ? 

A.     I  know  it  was  once. 

Q.  On  that  occasion  did  you  see  him  come 
aboard  ? 

A.  I  didn't  see  him  come  aboard.  I  saw  him  on 
the  dock. 

Q.     Do  you  know  how  he  came  aboard?  [1693] 

A.     I  saw  how  he  tried  to  come  on  board. 

Q.  Do  you  know  how  he  actually  accomplished 
the  fact  ? 

A.  I  know  we  had  to  get  the  agent  to  get  us  a 
boat.  We  couldn't  put  the  gangway  ashore.  The 
ship  was  swinging  back  and  forth,  breaking  chocks 
and  we  couldn't  hold  her  to  the  dock.  We  were  up 
all  night  the  night  before. 

Q.  The  water  was  so  rough  you  couldn't  hold  the 
ship  to  the  dock?  A.    Yes,  sir,  that  is  it. 

Q.  And  you  had  to  get  a  small  boat  to  bring 
them  aboard?  A.     Yes,  sir. 

Q.     And  then  from  the  small  boat  they  had  to 
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come  up  the  pilot  ladder?  A.     I  guess  so. 

Q.     Did  you  see  them  come  up  the  pilot  ladder? 

A.     I  didn't. 

Trial  Examiner  Myers :  We  will  take  a  short  re- 
cess. 

(A  short  recess.) 

Q.  (By  Mr.  Martin)  Where  were  you  standing 
when  the  men  came  up  the  pilot  ladder  % 

A.  I  don't  know  to  tell  you  the  truth.  I  don't 
know  if  I  was  around  there. 

Q.  Well,  now,  which  side  of  the  ship  was  the 
pilot  ladder  on? 

A.     The  starboard  side.  [1694] 

Q.     About  midships? 

A.     About  midships,  yes,  sir. 

Q.  Now  right  at  that  point  on  the  boat  isn't 
there  some  sort  of  an  iron  ladder  that  goes  up  to  a 
higher  deck?  A.    Yes,  sir,  close  by. 

Q.  How  far  were  you  from  the  top  of  that  lad- 
der or  whatever  it  is  called  ? 

A.     I  don't  remember. 

Q.  Do  you  remember  Roger  Kelly  coming  up 
that  iron  ladder  that  morning?  A.     No. 

Trial  Examiner  Myers:  You  mean  the  third 
mate? 

Mr.  Martin:     The  third  mate,  yes. 

Q.  (By  Mr.  Martin)  Do  you  remember  a  con- 
versation that  you  had  with  Roger  Kelly  that  morn- 
ing when  you  told  him  to  go  to  his  bunk  because  he 
was  drunk? 
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A.  I  do  not.  If  I  had  to  do  a  thing  like  that, 
then  he  would  be  finished.  That  would  be  the  end 
of  him. 

Q.  Can  you  tell  me  when  Roger  Kelly  was  off 
the  boat  in  Bilbao? 

A.     I  know  he  was  ashore  in  Bilbao. 

Q.     Can  you  tell  me  when  he  came  back? 

A.     No,  I  don't  think  I  can. 

Q.  Do  you  remember  Roger  Kelly  ever  coming 
up  that  ladder  that  morning  when  those  men  came 
off  the  little  boat?  [1695] 

A.     No,  not  that  morning. 

Q.  To  your  knowledge,  does  Third  Mate  Roger 
Kelly  drink? 

A.  I  don't  know  to  tell  you  the  truth.  I  never 
seen  him  take  a  drink. 

Q.  Did  you  ever  see  him  in  an  intoxicated  con- 
dition?, A.     I  never  have. 

Q.  Now  did  anybody  ever  bring  it  to  your  atten- 
tion that  he  does  get  intoxicated  on  the  boat  ? 

A.  No,  and  I  wTould  surely  see  that  myself,  un- 
less it  is  at  night  time. 

Q.  Captain,  do  you  keep  the  official  log  on  the 
"Nevada"?  A.     I  do. 

Q.  In  that  log  do  you  record  where  the  ship  goes 
and  what  ports  it  touches? 

A.  Yes,  we  do.  We  put  down  the  ship's  draft 
and  the  free  board. 

Q.  Do  you  record  in  that  book  when  a  man 
misses  watches? 
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A.     No,  not  unless  he  is  logged. 

Q.     Not  unless  he  is  logged? 

A.     That  is  right. 

Q.  Were  you  in  the  court  room  when  I  read  cer- 
tain sections  from  the  log  to  Mr.  Tranberg? 

A.    Yes. 

Q.  Sections  involving  what  is  required  to  be 
kept  in  the  log  book  on  foreign  voyages'?  [1696] 

A.  Yes.  In  this  case  it  is  required  to  be  kept 
there  if  I  log  a  man.  If  I  don't  log  him,  it  is  not 
required  to  be  put  in. 

Q.  You  say  when  you  log  a  man  it  requires  some 
forfeiture  in  pay? 

A.  Two  days  for  one.  That  is  the  law.  If  he 
misses  one  day  he  loses  two  the  first  day  and  then  it 
goes  higher  afterwards. 

Q.  Did  you  hear  me  read  Section  4  which  re- 
quires entries  in  the  log  giving  a  statement  of  the 
conduct,  character  and  qualifications  of  each  man 
of  the  crew? 

A.     That  law  has  been  changed  since. 

Q.     Since  when? 

A.  You  are  not  allowed  to  put  down  conduct  or 
character;  neither  on  the  discharge  nor  in  the  log 
any  more.  [1697] 

Q.    When  was  that  law  changed  ? 

A.  When  these  discharges  came  out.  You  put 
down  the  names  and  all  that,  but  not  any  more  con- 
duct or  ability. 

Q.     About  how  long  ago  did  that  law  change? 
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A.  Oh,  it  is  quite  a  little  while  ago.  I  don't 
remember. 

Q.     Months  or  years'? 

A.     When  these  new  discharges  came  out. 

Q.  I  was  reading  you  from  a  manual  dated 
April  1,  1938.  Has  the  law  been  changed  since  then  ? 

A.     No. 

Q.     Not  since  then?  A.     Not  since  then. 

Trial  Examiner  Myers:  Well,  what  the  captain 
means  is  that  when  he  made  this  trip  to  Spain  that 
the  law  has  since  been  changed.  Is  that  what  you 
mean? 

A.     No,  but  if  that  is  1938,  that  is  the  new  law. 

Trial  Examiner  Myers:     This  is  April,  1938? 

Mr.  Martin:     April  1,  1938. 

The  Witness :     That  is  the  new  law. 

Q.  (By  Mr.  Martin)  It  has  been  changed  since 
then  ? 

A.  No.  It  is  not  required  there  unless  the  man 
is  logged. 

Trial  Examiner  Myers:  The  fact  is  that  you 
didn't  put  anything  in  the  log  about  Buckless? 

A.     I  didn't. 

Trial  Examiner  Myers:  Whether  the  law  called 
for  it  to  be  [1698]  put  in  the  log  or  not,  is  that 
right  ?  A.     That  is  correct. 

Q.  (By  Mr.  Martin)  And  is  the  same  thing  true 
about  Eosen? 

A.  That  is  correct.  They  weren't  logged,  neither 
one  of  them. 

Q.     Are  there  any  entries  in  your  log  making 
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any  reference  whatsoever  to  Buckless  or  Rosen  on 

the  "Nevada"?  A.     No. 

Q.  Did  you  consider  that  anything  that  Rosen 
and  Buckless  did,  right  or  wrong,  was  not  of  suf- 
ficient importance  to  put  it  in  the  log  ? 

A.     On  account  of  not  logging  them,  yes. 

Q.  You  said  something  about  one  time  when  you 
saw  Rosen  washing  paint?  A.     Yes. 

Q.  Did  I  understand  you  correctly  to  say  that 
he  was  getting  a  little  more  than  half  as  much 
done  as  the  other  man  with  him  ? 

A.     That  is  correct. 

Q.     Two  men  were  working  together? 

A.  Two  men  working  together,  him  and  the  or- 
dinary seaman. 

Q.     Were  they  sooging  and  washing? 

A.     That  is  correct. 

Q.  Will  you  describe  that  process  to  us.  When 
two  men  do  it  [1699]  together,  just  how  do  they 
do  it? 

A.  Well,  it  is  different  ways.  We  used  to  say 
"different  ship,  different  long  splashes."  Two  men 
wouldn't  do  it  the  same  way.  One  might  want  to 
do  all  of  it  himself  and  the  next  watch  might  come 
along  and  one  man  do  the  sooging  and  the  next  one 
come  behind  and  wash  off.  In  that  case,  they  didn't 
do  that.  That  is  why  I  could  see. 

Q,     In  Rosen's  case  which  was  it? 

A.  Each  man  was  washing  their  own.  Washing 
it  off. 
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Q.     How  long  did  you  watch  them  ? 

A.  Oh,  I  was  there  quite  a  while.  I  was  walk- 
ing forwards  and  backwards.  I  was  just  taking  a 
half  hour  walk  in  the  morning. 

Q.  You  are  quite  sure  that  each  one  was  wash- 
ing his  own  little  bit  and  that  they  weren't  work- 
ing together? 

A.  I  am  quite  sure.  That  is  what  I  was  watch- 
ing at  that  time. 

Q.  What  was  the  name  of  the  man  who  was 
working  with  Rosen? 

A.    I  can't  remember  his  name. 

Q.    How  did  you  know  it  was  Rosen  1 

A.  He  had  been  on  the  ship  long  enough  for  me 
to  know  him. 

Q.     Well,  how  did  you  know? 

A.  Just  the  same  as  I  know  that  you  are  sitting 
there.  The  same  thing.  I  know  his  face.  I  knew 
he  was  on  watch.  [1700] 

Q.     Any  other  way  you  can  remember  him? 

A.     Well,  I  guess  it  is. 

Q.     What  is  the  other  way  ? 

A.     Take  a  look  at  him. 

Q.     I  don't  understand  you,  Captain. 

A.     I  said  look  back  and  see. 

Q.     Would  it  be  difficult  for  you  to  mistake  him? 

A.  Yes,  very  difficult.  It  was  difficult  to  mis- 
take him. 

Q.     Why? 

A.    As  I  say,  he  has  got  a  bald  head. 
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Q.     He  did  have  at  that  time?  A.     Yes. 

Q.  Well  now  if  Mr.  Rosen  came  up  to  you 
speaking  on  behalf  of  the  crew  would  you  be  likely 
to  remember  it  was  him  because  he  had  a  bald  head  ? 

A.     No,  I  don't  think  it  would. 

Q.     You  would  not  remember  that  ? 

A.  I  may  do  it,  but  Buckless  never  did  speak 
to  me — or  Rosen  never  did  speak  to  me  about 
union.  [1701] 

Q.  I  thought  you  said  you  didn't  remember  who 
spoke  to  you  about  unions  ? 

A.     I  remember  Buckless. 

Q.     I  beg  your  pardon. 

A.  I  remember  Buckless  spoke  to  me  about  the 
Union.  He  told  me  he  was  a  union  man. 

Q.  But  do  you  remember  about  Rosen  speaking 
to  you?  A.     I  do  not. 

Q.  Making  some  complaints  about  overtime  or 
anything  else? 

A.  The  only  complaint  we  had  about  the  over- 
time was  at  Cat  Island,  but  I  don't  remember  who 
spoke  at  that  time.  Everybody  did  or  most  of  them. 

Q.  Were  Buckless  and  Rosen  fired  at  the  con- 
clusion of  that  trip  after  this  discussion  in  Cat 
Island? 

A.     No,  no,  a  long  time  afterwards. 

Q.  Captain,  do  the  working  rules  say  anything 
about  being  paid  for  overtime  while  the  ship  is  at 
anchor  ? 

Mr.   Williams:     Mr.   Examiner,   I  protest.   This 
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matter  of  overtime  has  been  explained  by  other  wit- 
nesses for  the  Board,  it  has  been  explained  by  the 
captains,  and  it  has  been  explained  by  everybody, 
that  there  was  a  request  for  overtime,  it  was  held 
in  abeyance  for  a  little  while,  and  finally  paid.  So 
it  is  not  in  controversy  in  this  case. 

Trial  Examiner  Myers :  I  can  see  what  Mr.  Mar- 
tin is  driving  at.  So  I  will  overrule  the  objection. 

[1702] 

Mr.  Williams:  In  addition  to  that,  the  working 
rules  are  already  in  evidence. 

Trial  Examiner  Myers:  I  understand  what  Mr. 
Martin  is  trying  to  prove.  So  I  will  overrule  your 
objection. 

Mr.  Williams:    We  take  exception. 

Trial  Examiner  Myers:  He  wants  to  connect  the 
visit  of  these  two  gentlemen  with  the  captain.  Isn't 
that  right? 

Mr.  Martin:    That  is  correct. 

Trial  Examiner  Myers:     Go  ahead. 

A.  I  don't  remember  if  it  says  anything  about 
anchor,  but  the  overtime  rules  is  in  there  and  the 
ship  wasn't  in  harbor  at  that  time. 

Mr.  Martin:     Will  you  read  the  answer  please? 

(The  last  answer  was  read.) 

Q.  (By  Mr.  Martin)  Did  I  understand  you  to 
say,  Captain,  that  Mate  Tranberg  told  you  that  he 
intended  to  dismiss  Gordon  Rosen;  to  fire  him? 

A.     I  did. 

Q.     When  did  he  tell  you  that  ? 

A.     The  same  day  as  he  was  paid  off.  He  had  told 


Nat.  Labor  'Relations  Board  1279 

(Testimony  of  Hugo  Swanson.) 

me  before  that  he  wanted  to  get  rid  of  him  and  he 

let  it  slide. 

Q.     You  say  he  had  told  you  before1? 

A.     Yes. 

Q.     When  did  he  til  you  that  day? 

A.     In  the  forenoon  some  time.  [1703] 

Q.  After  he  had  done  it  or  before  he  had  done 
it?  A.     Before  he  had  done  it. 

Q.  Captain  Swanson,  can  you  tell  me  what  a 
preferential  employees  sheet  is  or  it  may  be  called 
a  preferred  employees  sheet  ? 

A.     I  never  seen  one. 

Q.     What  do  you  say? 

A.     I  never  seen  one. 

Q.     Don't  you  know  what  that  is?  A.     No. 

Q.  You  have  some  sheet  or  book  that  you  pass 
out  to  old  men  in  the  service  of  the  company  or 
men  whose  work  you  value? 

A.     No,  we  haven't  anything  like  that. 

Q.     Do  you  have  any  kind  of  preferential  list? 

A.     None  whatever. 

Q.  Captain  Swanson,  if  I  am  correct,  Mr.  Buck- 
less  left  the  "Nevada"  on  or  about  April  19,  1938? 

A.    About  that  time,  yes. 

Q.  Did  you  subsequently  see  him  when  he  was 
working  on  the  SS  "Washington"? 

A.     No,  I  didn't  see  him. 

Q.  Do  you  remember  an  occasion  when  Mr. 
Buckless  wanted  to  board  the  "Nevada"  and  you 
said:  "No,  no,  don't  come  on  this  ship"?  [1704] 
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A.     Not  Buckless. 

Q.     Rosen,  I  mean.  I  am  sorry. 

A.     Rosen,  yes.  That  is  correct. 

Q.     That  is  correct? 

A.     That  is  correct,  yes. 

Q.     Why  did  you  tell  him  that? 

A.     Don't  want  visitors  aboard. 

Q.     I  beg  your  pardon? 

A.  We  don't  want  any  visitors.  We  have  big 
signs  up  to  that  effect.  It  is  always  disallowed;  no 
naked  light,  no  visitors,  no  smoking. 

Q.  Even  if  he  used  to  work  on  the  boat,  don't 
you  let  him  aboard  to  see  old  friends? 

A.     Oh,  yes,  if  he  works  on  the  boat. 

Q.  I  mean  if  he  used  to  work  on  it,  you  don't 
allow  him  aboard  to  see  old  friends? 

A.     He  had  already  been  on  board. 

Q.     When  had  he  been  aboard? 

A.  Some  time  before.  I  was  told  about  that.  I 
don't  know  about  that  myself.  I  was  told.  [1705] 

Q.  Well,  I  don't  quite  understand  why  he  was 
shooed  off  that  way.  Could  you  explain  that  a  little 
more  ? 

A.  You  would  not  like  to  have  a  man  who 
wouldn't  work  for  you  to  come  and  visit  you. 

Q.  You  said  you  just  fired  him  because  he  was 
a  lagging  worker,  is  that  correct?  A.     Yes. 
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Q.  Yet  you  didn't  want  him  coming  back  on 
board.  Was  he  poison  or  something? 

A.  No,  we  don't  allow  any  one  on  board  at  all. 
We  allow  some  of  the  office  people  on  board,  of 
course,  but  outside  of  those  we  don't  want  them  on 
board. 

Q.  Did  you  bear  any  ill  will  toward  Mr.  Rosen 
at  that  time? 

A.     No,  just  didn't  want  him  on  the  boat. 

Mr.  Martin:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Captain,  are  you  in 
charge  of  the  ship's  hospital? 

A.     The  steward  really  is. 

Q.    Are  you  over  the  steward? 

A.  I  am  over  the  steward,  but  I  leave  it  to  the 
steward. 

Q.  Do  you  ever  use  liquor  in  case  of  sickness 
on  the  part  of  seamen? 

A.  Well,  if  I  know  a  man  was  sick  and  he 
needed  a  drink;  [1706]  even  if  a  man  had  been  on 
a  drunk  before  and  I  knew  he  was  a  good  man,  I 
would  give  him  a  drink. 

Q.     Is  that  why  you  keep  some  liquor  on  board? 

A.     That  is  one  reason  for  it,  yes,  sir. 

Mr.  Van  Dusen :     That  is  all. 

Trial  Examiner  Myers :  I  just  want  to  ask  a  few 
questions,  Captain. 

The  quartermaster's  position  on  your  vessel  is  an 
important  position,  is  it  not? 
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A.     Quite  important. 

Trial  Examiner  Myers:     A  responsible  position? 

A.     Yes,  sir. 

Trial  Examiner  Myers:  Especially  at  sea,  is 
that  right  %  A.     Yes,  it  is. 

Trial  Examiner  Myers:  Now  who  did  you  say 
was  with  Mr.  Buckless  when  you  saw  him  carrying 
the  beer  aboard  your  vessel  ? 

A.  An  ordinary  seaman.  I  can't  recall  his  name. 
It  was  an  ordinary  seaman. 

Trial  Examiner  Myers:     Was  it  Hart;  H-a-r-t? 

A.     No. 

Trial  Examiner  Myers:  Do  you  know  George 
Hart?  A.     Hart  was  quartermaster. 

Trial  Examiner  Myers:     Do  you  know  him? 

A.  Well,  I  haven't  seen  him  for  a  long  time,  but 
I  think  I  [1707]  do. 

Trial  Examiner  Myers:  You  know  he  was  a 
quartermaster  on  your  vessel  at  one  time,  is  that 
right?  A.     I  remember  him. 

Trial  Examiner  Myers:  Now  did  Mr.  Buckless 
or  Mr.  Rosen  ever  present  you  any  grievances  for 
the  crew? 

A.  No,  the  only  time,  as  E  say,  was  at  Cat  Is- 
land. The  only  time  that  I  can  remember. 

Trial  Examiner  Myers:  Did  they  come  to  you 
and  tell  you  that  they  represented  the  crew  ? 

A.     No,  they  didn't. 

Trial  Examiner  Myers:  What  did  they  say  to 
you?  A.     The  whole  crew  came  up. 
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Trial  Examiner  Myers:  I  mean  didn't  they 
come  first*? 

A.     I  couldn't  tell  you  who  came  first. 

Trial  Examiner  Myers:  Did  anybody  take  up 
with  you  the  question  of  how  much  the  crew  should 
receive  as  a  bonus  for  making  the  Spanish  trip? 

A.  No.  The  bonus  was  already  in  effect  at  that 
time. 

Trial  Examiner  Myers:  Wasn't  there  some  talk 
that  some  other  lines  gave  $50.00  per  port  to  go 
into  the  war  zone  instead  of  $50.00  a  trip  ? 

A.  I  remember  hearing  of  it,  but  nobody  asked 
me  that. 

Trial  Examiner  Myers:  Nobody  brought  it  to 
your  attention  ?  [1708] 

A.     That  is  correct. 

Trial  Examiner  Myers:  That  is,  neither  Buck- 
less  nor  Rosen? 

A.     Nobody  brought  it  to  my  attention. 

Trial  Examiner  Myers :  You  say  you  don't  know 
what  union  Buckless  belongs  to  1 

A.     No,  I  don't  know  what  union  he  belongs  to. 

Trial  Examiner  Myers:  And  the  first  time  you 
knew  he  belonged  to  a  union  was  when  you  fired 
him? 

A.  When  he  came  in  for  his  discharge  and  half 
day's  pay. 

Trial  Examiner  Myers:  Did  you  see  any  union 
activities  on  board  your  vessel  at  all  ? 
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A.     No,  I  didn't. 

Trial  Examiner  Myers:  What  about  the  time 
they  voted  for  certification  under  the  National  La- 
bor Relations  Act? 

A.     I  wasn't  even  aboard  at  the  time  it  was  done. 

Trial  Examiner  Myers:     You  were  not  aboard? 

A.     No. 

Trial  Examiner  Myers:  But  you  heard  that  the 
vote  was  going  to  take  place,  is  that  right  ? 

A.     Yes,  I  heard  it. 

Trial  Examiner  Myers:  You  knew  that  all  the 
unlicensed  men  were  going  to  vote,  is  that  right? 

A.     Yes,  I  heard  of  that  before. 

Trial  Examiner  Myers:  And  you  knew  that 
there  must  [1709]  have  been  some  talk  of  union 

* 

and  unionization,  is  that  right? 

A.  Possibly.  I  couldn't  say  I  know.  I  didn't 
hear  it. 

Trial  Examiner  Myers :  Do  you  know  how  many 
men  on  your  boat  voted  ?  A.     I  do  not. 

Trial  Examiner  Myers :  Do  you  know  how  many 
men  on  your  boat  belong  to  the  N.  M.  U.  ? 

A.  I  don't  know.  I  don't  know  even  about  the 
crew  I  got  now.  I  don't  know  a  thing  about  it. 

[1710] 

Trial  Examiner  Myers:  Did  you  know  that 
Buckless  was  the  deck  delegate  for  the  union? 

A.     I  didn't  know  it. 

Trial  Examiner  Myers:  Or  that  Rosen  was  the 
boat  delegate  or  the  ship  delegate  for  the  union? 
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A.  No.  That  is  the  first  time  I  ever  heard  any 
of  it. 

Trial  Examiner  Myers :  They  never  told  you 
that?-  A.     Never  told  me. 

Trial  Examiner  Myers:  Or  don't  you  know  how 
long  the  ship  was  in  port  after  you  saw  Buckless 
with  the  beer? 

A.     No,  I  can't  remember  the  time. 

Trial  Examiner  Myers:  Nowt,  after  you  fired 
Buckless  did  you  notify  the  company  that  you  had 
fired  him  for  drunkenness  ? 

A.  No,  I  don't  think  I  did.  I  did  notify  them 
around  the  ship  but  I  didn't  notify  the  company. 

Trial  Examiner  Myers :  Well,  would  you  employ 
on  your  ship  a  habitual  drunkard  as  a  quarter- 
master? A.     I  wouldn't  if  I  knew  it. 

Trial  Examiner  Myers:  Do  you  know  that  The 
Texas  Company  reemployed  Mr.  Buckless  soon 
after  or  within  a  short  time  after  you  fired  him 
for  being  a  habitual  drunkard  as  a  quartermaster 
on  the  S  S  "  Washington ' '  ? 

A.  I  heard  now  that  he  was  on  the  "  Washing- 
ton". 

Trial  Examiner  Myers:     What  is  that?   [1711] 

A.  I  heard  now  that  he  was  on  the  "Washing- 
ton", but  I  didn't  know  it. 

Trial  Examiner  Myers:  And  did  you  report  the 
reason  why  you  fired  Rosen  to  the  company  ? 

A.    No,  I  didn't. 

Trial  Examiner  Myers:     Any  other  questions? 
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Q.  (By  Mr.  Van  Dusen)  Captain  Swanson,  do 
you  call  a  quartermaster  an  officer  of  the  ship? 

A.     A  petty  officer. 

Q.     Who  are  the  petty  officers  ? 

A.  That  is  the  boatswain — that  is  a  mistake. 
The  quartermaster  is  not  a  petty  officer. 

Q.     He  is  not  a  petty  officer  f  A.     No. 

Q.     Well,  is  he  an  officer?  A.     No. 

Q.     He  is  not?  A.     No. 

Q.  Now,  Captain,  did  Mr.  Buckless  tell  you  he 
was  a  union  man  before  or  after  you  told  him  he 
was   dismissed?  A.     After  he  was  dismissed. 

Mr.  Van  Dusen :     That  is  all. 

Mr.  Martin :     One  more  question. 

Recross  Examination 
Q.     (By  Mr.   Martin)     Does  the  quartermaster 
eat  in  the  [1712]  petty  officers'  messroom? 
A.     Yes,  he  does. 
Mr.  Martin:     That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Van  Dusen)     Who  eats  in  the  petty 
officers'  messroom?  A.     The  boatswain. 

Q.    Who  else? 

A.     The  quartermasters,  oilers. 
Q.     The  oilers?  A.     Oilers,  yes. 

Q.    And  who  else?  A.    And  the  pumpmen. 

Q.     All  the  pumpmen? 
A.     Two  pumpmen,  yes. 
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Mr.  Van  Dusen :     That  is  all. 
Trial  Examiner  Myers:     All  right.  You  are  ex- 
cused, Captain. 

(Witness  excused.)  [1713] 


HERMAN  HOPPER 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  Will  you  give  the  re- 
porter your  name  and  address  1 

A.  Herman  Hopper,  5046  Washington  Boule- 
vard, Groves,  Texas. 

Q.  (By  Mr.  Van  Dusen)  Mr.  Hopper,  are  you 
now  employed  by  The  Texas  Company? 

A.     I  am. 

Q.     In  what  capacity? 

A.     Second  mate  on  the  "Nevada". 

Q.  How  long  have  you  been  second  mate  on  the 
' 'Nevada"?  A.    About  a  year  and  a  half. 

Q.    About  a  year  and  a  half  1 

A.    Yes,  sir. 

Q.  Prior  to  that  time  were  you  employed  on 
any  other  ship  of  The  Texas  Company  ? 

A.  I  have  been  on  the  " Nevada"  about  five 
years. 

Q.  What  other  jobs  have  you  held  on  the  "Ne- 
vada"? 
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A.     A.  B.,  quartermaster  and  third  mate.  [1715] 

Q.  Have  you  been  employed  on  any  other  ships 
of  any  other  company? 

A.  Yes,  I  have  been  employed  by  the  Cities  Ser- 
vice, and  Gulf,  and  also  with  other  Texas  Company 
ships. 

Q.  How  long  have  you  been  on  the  sea,  Mr. 
Hopper?  A.     Since  1926. 

Q.  Did  you  start  as  an  A.  B.  or  ordinary  sea- 
man? A.     Ordinary  seaman. 

Q.  And  what  jobs  have  you  held  from  the  time 
you  were  ordinary  seaman  until  the  present  time? 

A.     A.  B.,  quartermaster,  third  and  second  mate. 

Q.     Do  you  know  Mr.  Buckless? 

A.     I  do,  yes. 

Q.     Do  you  know  Mr.  Rosen,  J.  Gordon  Rosen? 

A.    I  do. 

Q.  Do  you  recall  about  when  Mr.  Buckless 
joined  the  " Nevada"? 

A.  Yes,  sometime  in  the  middle  of  November 
of  1937. 

Q.    Middle  of  November,  1937?  A.     1937. 

Q.     Do  you  recall  when  he  left  the  "Nevada"? 

A.     The  middle  of  April,  1938. 

Q.  Do  you  recall  when  Mr.  Rosen  joined  the 
"  Nevada"? 

A.     In  the  early  part  of  January. 

Q.     What  year?  [1716]  A.     This  year. 

Q.     Do  you  recall  when  he  left  the  "Nevada"? 
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A.  Yes.  He  left  about  the  same  time  that  Buck- 
less  did,  the  middle  of  April. 

Q.  Now  while  Mr.  Buckless  was  on  the  "Ne- 
vada" what  jobs  did  he  have? 

A.  He  wTas  employed  as  an  A.  B.  for  a  short 
time,  and  from  then  on  as  boatswain. 

Q.    As  boatswain  until  when? 

A.     Until  he  got  off. 

Q.     What  job  did  Mr.  Rosen  have? 

A.     He  was  an  able  seaman. 

Q.     Able-bodied  seaman?  A.     Yes,  sir. 

Q.  As  second  mate,  what  were  your  duties  on 
the  "Nevada"? 

A.  Well,  I  am  in  charge  of  the  12:00  to  4:00 
watch,  and  I  am  supposed  to  assist  the  master  in 
navigation  and  also  I  am  in  charge  of  the  12:00 
to  4:00  watch,  and  assist  in  discharging  and  load- 
ing cargo,  under  orders  of  the  chief  mate. 

Q.  Was  Mr.  Rosen  or  Mr.  Buckless  under  your 
supervision  at  any  time  ? 

A.     No,  at  no  time. 

Q.     Did  you  have  any  men  under  you  at  all? 

A.  My  immediate  watch,  12:00  to  4:00,  quar- 
termaster, ordinary  seaman,  and  the  A.  B.  on  night 
watch.  [1717] 

Q.  While  you  were  on  watch  was  Mr.  Buckless 
ever  on  duty? 

A.  12:00  to  4:00  in  the  afternoon  he  would  be 
on  duty,  yes,  sir. 
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Q.     How  about  Mr.  Rosen? 

A.  Mr.  Rosen  would  be  on  8 :00  to  12 :00.  I  would 
usually  be  asleep.  I  would  often  be  up  from  prac- 
tically 8:00  to  8:30  taking  a  sight  in  the  morning, 
and  then  I  would  be  in  bed,  or  reading  or  something, 
in  my  room. 

Q.  Would  you  or  not  under  those  circumstances 
have  occasion  to  see  Mr.  Rosen  very  much? 

A.     Well,  in  the  morning,  from  8:00  to  8:30. 

Q.  Now  have  you  since  the  date  Mr.  Buckless 
joined  the  "Nevada"  had  occasion  to  observe  his 
condition  and  behavior? 

A.  Yes,  I  have  noticed  him  on  occasions.  I  have 
noticed  him  on  occasions  being  under  the  influence 
of  liquor. 

Q.  Well  now  tell  me  about  that,  in  your  own 
words.  I  want  you  to  tell  me  what  you  observed 
about  Mr.  Buckless'  condition  and  behavior. 

Trial  Examiner  Myers :     What  he  heard  ? 

Mr.  Van  Dusen:     No,  describe  what  he  saw. 

A.  Well,  the  only  time  I  would  see  Buckless 
would  be  leaving  port  in  the  morning.  I,  as  second 
mate,  am  in  charge  of  leaving  go  the  after  end  of 
the  ship,  and  I  had  occasion  to  see  Buckless  under 
those  conditions.  And  then  in  the  afternoon  leav- 
ing port  at  times  he  was  under  the  influence  [1718]1 
of  liquor.   I  have  noticed  him. 

Q.  On  about  how  many  occasions  would  you  say 
you  saw  him  under  the  influence  of  liquor? 
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A.  Well,  since  I  have  no  real  connection  with 
him,  I  never  did  pay  much  attention  to  it. 

Q.     Approximately  how  many  times? 

A.     Oh?  I  would  say  four  or  five  times. 

Q.     Four  or  five  times?  A.     Yes,  sir. 

Q.     Now  do  you  remember  any  specific  instances? 

A.  Well,  I  remember  leaving  Boston,  the  latter 
part  of  December  of  1937. 

Q.    Well,  tell  us  about  that. 

A.  Well,  I  just  noticed  him  under  the  influence 
of  liquor.   I  had  no  words  with  him  of  any  kind. 

Q.  Are  you  sure  he  was  under  the  influence  of 
liquor?  A.     Oh,  I  am  positive  of  that. 

Q.     About  what  time  was  that  of  day? 

A.  That  was  leaving  the  port ;  I  imagine  6 :00  or 
7:00  o'clock  in  the  morning. 

Q.     Was  this  on  board  ship? 

A.     On  board  ship,  yes. 

Q.  Do  you  know  whether  or  not  Mr.  Buckless 
should  have  been  on  duty  at  that  time  ? 

A.  Well,  leaving  go,  when  the  ship  is  leaving 
port,  all  the  [1719]  seamen  are  on  duty,  letting  go 
the  lines. 

Q.     Including  Mr.  Buckless? 

A.     Including  Mr.  Buckless. 

Q.     Do  you  know  of  any  other  specific  instance? 

A.     Well,  I  have  noticed  him  in  different  ports. 

Q.     Any  other  port  that  you  can  recall  ? 

A.  Oh,  perhaps  in  Amesville,  and  Port  Arthur. 
I  couldn't  be  certain  of  it. 
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Q.     New  Haven? 

A.  No,  not  in  New  Haven.  I  was  on  vacation 
one  trip  to  New  Haven. 

Q.     When  were  you  on  vacation? 

A.  I  got  off  the  first  of  March,  until  the  20th 
or  22nd  of  March. 

Q.  From  the  first  of  March  until  the  20th  or 
22nd  of  March  1  A.     Yes,  sir. 

Q.     This  year?  A.     This  year,  yes,  sir. 

Q.  Now  can  you  say  anything  about  Mr.  Buck- 
less'  behavior  when  he  first  joined  the  " Nevada"? 

A.  No,  I  never  did  pay  much  attention  to  him; 
but  when  he  first  came  on  he  seemed  to  be  all  right. 

Q.     When,  if  at  all,  did  you  notice  any  change? 

A.  Well,  I  imagine  on  the  trip  to  Spain  was  the 
first  I  noticed  him  at  all,  because  the  short  trips  to 
Corpus,  I  [1720]  haven't  much  time  to  pay  atten- 
tion to  him;  and  the  Boston  trip,  that  was  the  first, 
I  imagine,  I  noticed  him. 

Q.  Was  this  Boston  trip  before  or  after  the 
trip  to  Spain? 

A.     It  was  before  the  Spanish  trip. 

Q.     How  long  before? 

A.  Well,  we  came  from  Boston  to  Port  Arthur, 
and  directly  to  Spain.  [1721] 

Q.     What  time  were  you  in  Boston  ? 

A.     About  December  27,  I  imagine. 

Q.     When  did  you  leave  for  Spain? 

A.     The  early  part  of  January. 
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Trial  Examiner  Myers:  You  say  you  went  from 
Port  Arthur  to  Boston,  and  then  to  Spain  ? 

A.     No,  from  Houston  to  Boston. 

Q.     And  then  to  Spain? 

A.  And  back  to  Cat  Island,  and  picked  up  a  load 
of  crude,  and  went  to  Port  Neches,  I  believe,  and 
came  from  Port  Neches  to  Port  Arthur,  and  then 
to  Spain? 

Q.     When  did  you  say  you  left  for  Spain  % 

A.     The  early  part  of  January,  1938. 

Q.     And  Boston  was  just  prior  to  that? 

A.  And  the  Boston  was  just  prior  to  that 
Spanish  trip.  I  would  say  that  was  the  first  I  really 
noticed  Buckless,  was  at  Boston. 

Q.     You  mean  at  Boston?  A.     At  Boston. 

Q.  Do  you  recall  anything  else  about  the  be- 
havior of  Buckless  at  all? 

A.  Well,  I  noticed  him  on  the  dock  at  Bilbao. 
That  was  the  next  time  I  noticed.  And  we  came 
back  from  Spain,  and  I  was  on  my  vacation,  when 
we  got  back  to  Port  Arthur.  And  also  I  have  seen 
him  on  occasions  after  that,  but  I  couldn't  name 
[1722]  any  certain  port. 

Mr.  Van  Dusen:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Hopper,  were  you  in 
the  court  room  and  listening  to  all  the  testimony  of 
Mate  Tranberg  and  Captain  Swanson? 

A.     I  was. 
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Q.  Mr.  Hopper,  when  a  boat  is  letting  go  of  the 
dock,  and  you  are  about  to  leave  the  dock,  did  you 
testify  that  you  are  at  the  aft  end  of  the  ship? 

A.     That  is  right. 

Q.     As  second  mate?  A.     That  is  right. 

Q.  Now  where  is  the  boatswain  stationed  under 
those  circumstances  ? 

A.     He  is  on  the  forward  end  with  the  mate. 

Q.     On  the  forward  end  with  the  mate  ? 

A.     Yes,  sir. 

Q.  So  if  you  were  standing  at  the  back  end, 
and  Mr.  Buckless  was  standing  at  the  front  end  of 
the  boat,  you  might  have  a  little  difficulty  in  dis- 
tinguishing his  behavior? 

A.  No,  because  the  boatswain  turns  the  crew  to, 
and  I  am  usually  around  when  the  gank  plank  is 
taken  in  before  letting  go  the  lines,  you  understand, 
and  I  would  have  reason  to  notice  then.  [1723] 

Trial  Examiner  Myers:  What  did  he  say  that 
made  you  believe  he  was  under  the  influence  of 
liquor  ? 

A.  Well,  you  can  tell  when  a  man  has  been 
drinking.  I  never  did  see  him  completely  drunk. 
But  the  man  had  been  drinking.  That  is  about  all 
I  can  say  about  it. 

Q.  (By  Mr.  Martin)  Now  were  there  others 
who  also  showed  signs  of  having  been  doing  some 
drinking  ? 

A.  I  have  seen  other  men  show  signs,  yes,  but 
not  as  many  times  as  Buckless  has. 
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Q.  Now  how  many  times  will  yon  say  you  have 
seen  Mr.  Buckless  under  the  influence  or  giving 
evidence  of  having  done  any  drinking? 

A.     Four  or  five  times,  I  would  say. 

Q.  Four  or  five  times  in  the  five  months  he  was 
on  the  boat? 

A.  Yes.  I  was  off  the  boat,  don't  forget,  for 
almost  one  of  those  five  months. 

Q.  All  right,  Then  it  would  be  four  or  five  times 
during  the  period  of  four  months  that  you  were 
on  the  boat  with  him  ?  A.     I  would  say  so,  yes. 

Q.  That  is  an  average  of  about  once  a  month, 
or  a  little  more? 

A.  Well,  don't  forget  the  Spanish  trip  was  two 
months. 

Q.     But  it  averages  up  the  same?  A.     Yes. 

Trial  Examiner  Myers:     That  evens  the  score? 

[1724] 

A.     Yes,  sir. 

Q.  (By  Mr.  Martin)  Now  would  you  say  that 
is  a  high  average  for  a  sailor? 

A.  Well,  I  don't  know  whether  it  is  or  not.  May- 
be it  would  be,  yes. 

Q.     Do  you  drink  very  much? 

A.     Not  very  much.  I  drink. 

Q.     Do  you  drink  aboard  the  boat? 

A.     Sometimes. 

Q.  Do  you  drink  as  much  as  once  a  month  on 
the  boat?  A.     I  don't  imagine  we  do,  no. 

Q.     How  often  would  you  say  it  averages? 
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Trial  Examiner  Myers:  Drinking,  or  being 
drunk  ? 

Q.  (By  Mr.  Martin)  Just  seeing  the  evidence 
of  drinking.  We  have  no  evidence  from  this  wit- 
ness that  he  ever  saw  Mr.  Buckless  drunk.  He 
merely  says  he  saw  him  when  he  thought  there 
was  evidence  that  he  had  been  drinking. 

A.     You  want  to  know  how  many  times  I  drink? 

Q.     On  the  average. 

A.  Oh,  perhaps  I  will  take  a  bottle  or  two  of 
beer  every  time  we  come  to  Port  Arthur.  I  don't 
go  ashore  up  North,  as  usual. 

Q.  How  often  does  the  boat  come  to  Port  Ar- 
thur? 

A.  I  don't  know;  every  trip,  every  twenty  or 
thirty  days. 

Q.  That  would  be  an  average  of  once  a  month 
in  Port  Arthur,  [1725]  wouldn't  it?  A.     Yes. 

Q.  How  often  do  you  drink  while  the  boat  is 
at  sea?  A.     I  never  drink  at  sea. 

Q.  But  even  drinking  that  amount  you  average 
as  much  as  you  say  and  you  believe  as  to  your 
knowledge  you  saw  Mr.  Buckless  average  ? 

A.  Oh,  I  was  never  in  the  condition  that  Mr. 
Buckless  was  in  aboard  ship. 

Mr.  Williams :  Mr.  Examiner,  I  submit  that  this 
is  entirely  irrelevant,  that  the  witness  might  take 
a  drink.  We  are  talking  about  being  under  the  in- 
fluence of  liquor,  or  being  drunk.  It  is  not  clear  in 
my  mind  just  what  some  of  the  witnesses  mean  by 
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being  drunk  or  under  the  influence  of  liquor.    This 
has  clearly  nothing  to  do  with  Buckless'  condition, 
and  I  object  to  it. 

Trial  Examiner  Myers:     Overruled. 

Mr.  Williams :     Note  our  exception. 

Q.  (By  Mr.  Martin)  Mr.  Hopper,  do  I  under- 
stand you  consider  yourself  essentially  a  non-drink- 
ing sailor? 

Mr.  Williams:  Mr.  Examiner,  that  is  calling  for 
purely  an  opinion  and  conclusion.  [1726] 

Trial  Examiner  Myers:     Overruled. 

Mr.  Williams :     We  take  an  exception. 

A.  Well,  I  never  reported  for  duty  drunk  or 
unable  to  perform  my  duty.  I  believe  no  one  would 
say  I  was  drunk. 

Trial  Examiner  Myers:  Couldn't  truthfully  say 
you  were  drunk?  A.     No,  sir. 

Q.  (By  Mr.  Martin)  Can  you  answer  my  ques- 
tion "yes"  or  "no"? 

A.     What  is  the  question  please. 

Q.  The  question  is  would  you  say  that  you  are 
essentially  a  non-drinking  sailor,  as  sailors  go? 

A.     Well,  I  think  I  have  answered  it  myself. 

Q.     Would  you  say  "yes"? 

A.  I  would  say  maybe.  I  have  answered  it,  as 
far  as  I  can. 

Q.  Do  you  drink  more  or  less  than  the  average 
sailor?  A.     Less,  I  would  say. 

Q.  Mr.  Hopper,  did  you  testify  that  Mr.  Buck- 
less  never  worked  under  your  supervision? 
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A.     That  is  right, 

Q.  Have  you  ever  observed  Mr.  Buckless  where 
he  was  unable — have  you  ever  observed  Mr.  Buck- 
less  in  a  condition  when  he  was  not  performing  his 
duties  ? 

A.     At  one  time  I  missed  Mr.  Buckless. 

Q.     Did  you  see  him  then? 

A.  I  didn't  see  him.  I  say  I  missed  him.  And  I 
heard,  [1727]  understand,  that  he  had  been  drunk 
in  his  bunk. 

Q.  But  you  don't  know  anything  about  it  per- 
sonally ? 

A.     Personally,  I  was  on  watch  on  the  bridge. 

Q.  I  see.  Nowt,  Mr.  Hopper,  did  I  understand 
that  on  that  trip  that  you  refer  to  when  the  boat 
was  in  Boston,  during  the  last  few  days  of  1937, 
that  the  vessel  left  Boston  on  December  27,  1937? 

A.     About. 

Q.     About  December  27,  1937 1  A.     Yes,  sir. 

Q.  And  did  you  say  on  that  occcasion  Mr.  Buck- 
less came  aboard  the  boat  in  such  condition  that  you 
believed  he  had  been  doing  some  drinking  % 

A.  I  didn't  say  he  came  aboard.  I  said  when  he 
turned  to  I  noticed  that  he  was  intoxicated.  I  don't 
know  when  he  came  aboard,  or  how  he  came  aboard. 

Q.     When  he  turned  to?  A.     That  is  right. 

Q.  Now,  tell  us  about  the  condition  of  any  other 
sailors  returning  to  the  boat  and  turning  to  on  or 
about  December  27,  1937? 

A.     I  don't  remember. 
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Q.     You  just  remember  Mr.  Buckless'  case? 

A.  Yes.  He  being  the  boatswain,  he  would  be 
the  one  that  I  would  notice,  anyway.  He  is  supposed 
to  be  at  the  head  of  [1728]  the  crew. 

Q.  Now,  December  27  is  customarily  two  days 
after  Christmas,  isn't  it?  A.     I  imagine  so. 

Q.  And  is  Christmas  still  a  holiday  in  this  coun- 
try? 

A.  It  is,  as  far  as  I  know,  unless  it  has  been 
changed. 

Q.  Would  you  say  it  is  true  or  is  not  true  that 
sailors  customarily  celebrate  a  little  more  during 
the  Christmas  season  than  during  regular  periods 
of  the  year? 

A.  That  makes  no  difference  to  me.  I  don't 
know  whether  they  do  or  not. 

Trial  Examiner  Myers:  He  means  could  you 
overlook  the  fact  that  during  the  Christmas  holi- 
days  

A.  You  understand  I  have  nothing  to  do  with 
that. 

Q.  There  is  more  of  a  holiday  spirit,  a  jovial 
spirit,  and  therefore  they  imbibe  a  little  more 
liquor  than  ordinarily? 

A.     I  have  nothing  to  do  with  that. 

Q.  Of  course  that  has  nothing  to  do  with  this, 
whether  the  men  drink  Christmas,  New  Years  or 
any  other  time? 

A.     That  is  the  way  I  feel  too. 
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Mr.  Martin:  Would  you  read  that  last  remark 
of  the  Examiner. 

(The  statement  was  read  by  the  reporter.) 

Q.  (By  Mr.  Martin)  Mr.  Hopper,  is  it  not 
true  that  throughout  the  country  people  on  land  and 
on  sea  customarily  [1729]  do  a  little  more  drinking 
during  the  holiday  season  than  normally? 

Mr.  Williams:  Mr.  Examiner,  we  certainly  urge 
an  objection  to  any  such  questioning  as  that. 

Trial  Examiner  Myers:  I  will  sustain  the  ob- 
jection. 

Q.  (By  Mr.  Martin)  Mr.  Hopper,  you  have  tes- 
tified have  you  that  the  only  person  you  knew  that 
was  under  the  influence  of  liquor  on  December  27, 
1937,  was  Mr.  Buckless?  A.     Yes. 

Q.     That  is,  on  the  "Nevada"?  A.     Yes. 

Q.  And  despite  the  fact  that  was  two  days  after 
Christmas,  and  during  the  holiday  season,  you  don't 
remember  whether  anybody  else  was  drunk  at  that 
time?  A.     No,  sir. 

Trial  Examiner  Myers:  You  mean  you  don't  re- 
member any  one  being  drunk,  or  you  don't  remem- 
ber seeing  anyone  drunk? 

A.     I  don't  remember  seeing  anyone. 

Q.  Did  Mr.  Buckless  do  anything  that  he  should 
not  have  done? 

A.  Well,  as  I  said  before  the  boatswain  is  sup- 
posed to  be  at  the  head  of  the  crew,  and  I  have 
nothing  to  do  with  the  crew  at  all;  but  I  would  no- 
tice the  boatswain  on  those  occasions  because  he  is 
supposed  to  be  the  boss  of  the  crew. 
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Q.  He  was  there  on  the  job  at  the  head  of  the 
crew?  [1730] 

A.  He  was  there,  but  he  was  pretty  well  intoxi- 
cated. 

Q.  Would  you  say  that  the  crew  was  not  per- 
forming its  duty  1  A.     The  ship  sailed. 

Q.     And  so  the  crew  did  perform  its  duty? 

A.  Anyone  can  take  lines  in.  Naturally  they  per- 
formed their  duty,  or  the  ship  couldn't  sail. 

Q.  Now,  Mr.  Hopper,  you  said  that  perhaps 
Mr.  Buckless  was  drunk  at  Amesville,  is  that  cor- 
rect? A.    Yes,  sir. 

Q.  And  then  you  testified  that  four  or  five  times 
you  observed  him  and  you  knew  he  had  been  drink- 
ing. Now,  we  are  trying  to  get  this  testimony  down 
to  actual  facts,  and  out  of  the  realms  of  possibili- 
ties and  speculations  and  perhapses.  Now,  will  you 
please  tell  me  just  where  you  saw  Mr.  Buckless  in 
this  condition  you  mentioned  four  or  five  times? 

A.  Well,  as  I  said  before,  I  have  no  direct 
charge  over  the  boatswain  or  the  sailors,  you  under- 
stand, and,  while  I  would  notice  it,  since  it  would 
not  make  any  particular  difference  to  me  personally, 
that  is  up  to  the  mate  and  the  captain,  since  it 
would  not  make  any  difference  to  me  I  would  not 
pay  too  particular  attention  to  him.  But  if  it  had 
been  a  quartermaster  on  a  night  watch  I  would 
have  noticed  that.  [1731] 

Q.  Then  you  are  unable  to  bring  it  down  spe- 
cifically out  of  the  realms  of  possibilities? 
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A.  I  am  unable  ot  tell  you  what  ports,  what  cer- 
tain ports  it  happened  in,  yes,  if  that  is  what  you 
mean. 

Q.  By  the  way,  Mr.  Hopper,  at  the  conclusion 
of  that  New  Haven  trip  that  you  have  been  refer- 
ring to  in  your  testimony,  were  new  articles  signed  ? 

A.     At  the  conclusion  of  the  New  Haven  trip? 

Q.  The  one  you  have  been  testifying  about. 
Excuse  me.   I  am  referring  to  the  Boston  trip. 

A.  At  the  conclusion  of  the  Boston  trip,  foreign 
articles  were  signed. 

Q.     New  articles  were  signed? 

A.  Naturally.  They  were  foreign  articles  going 
to  Spain. 

Q.  Is  it  true  also  that  at  the  conclusion  of  a 
series  of  coastwise  trips,  just  before  the  beginning 
of  a  foreign  trip,  each  seaman  on  the  vessel  is 
given  a  certificate  of  discharge  from  his  coastwise 
voyages?  A.     I  know  nothing  about  it. 

Q.     You  don't  know?  A.     No,  sir. 

Q.  Is  it  true,  Mr.  Hopper,  that  at  the  conclusion 
of  the  Spanish  trip  to  which  you  have  been  refer- 
ring, no  coastwise  shipping  articles  were  signed? 

A.    Yes,  I  believe  so.  [1732] 

Q.     By  all  the  sailors  on  the  boat? 

A.     Yes,  everyone  that  stayed  on. 

Q.     Including  yourself?  A.     Including  me. 

Mr.  Martin:     That  is  all. 
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Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Hopper,  I  believe 
you  just  testified  that  Mr.  Buckless  was  not  under 
your  supervision?  A.    Yes. 

Q.  Would  you  or  would  you  not  have  the  same 
opportunity  of  observing  Mr.  Buckless  as  the  chief 
mate  and  the  captain? 

A.     No,  I  would  not,  ordinarily. 

Q.     Ordinarily? 

A.  Because  I  sleep,  as  I  said  before,  from  8:00 
until  12:00;  and  then  from  12:00  until  4:00  I  am 
on  watch,  and  I  am  taking-  sights,  and  I  am  doing  a 
lot  of  work,  and  I  would  not  have  time  to  notice 
him,  where  they  would  notice  him  all  day. 

Q.  Would  you  or  not  have  the  opportunity  to 
see  him  at  every  port  you  touched? 

A.  No,  I  would  not.  If  we  docked  in  the  morn- 
ing, the  second  and  third  mate  are  on  night  watch, 
and  I  would  more  than  likely  go  there  during  the 
time,  and  come  back  and  stand  my  night  watch. 
Up  North,  I  don't  go  ashore  much,  but  I  always 
keep  in  my  room.  [1733] 

Q.  Except  to  those  instances  to  which  you  re- 
ferred when  Mr.  Buckless  was  imder  the  influence 
of  liquor,  would  you  say  he  did  or  did  not  show  evi- 
dence of  drinking  more  than  a  little  beer? 

A.     Oh  yes,  much  more. 

Mr.  Van  Dusen:     That  is  all. 
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Recross  Examination 

Q.  (By  Mr.  Martin)  One  more  question.  Mr. 
Hopper,  when  you  see  a  man  in  an  intoxicated 
condition  or  indicating  in  some  way  that  he  has 
been  doing  some  drinking,  and  you  see  him  two  days 
after  Christmas,  do  you  consider  that  evidence  that 
the  man  is  an  habitual  drunkard? 

Mr.  Williams :  We  object  to  that  as  being  purely 
a  conclusion. 

Trial  Examiner  Myers:     Overruled. 

Mr.  Williams:  We  except,  I  will  state  further 
that  this  witness  has  not  stated  that  Buckless  was  an 
habitual  drunkard. 

Mr.  Wright :     The  other  witnesses  did. 

Trial  Examiner  Myers:     Overruled. 

Mr.  Williams:     Note  our  exception. 

A.  As  I  said,  the  ship  has  work  to  be  done,  and 
it  doesn't  make  any  difference  whether  it  is  after 
Christmas  or  any  other  time;  but  I  have  not  seen 
Mr.  Buckless  at  all  times.  I  have  only  seen  him 
drunk  or  under  the  influence  of  liquor  [1734]  four 
or  five  times. 

Mr.  Martin:  Mr.  Reporter,  will  you  please  read 
back  my  question  to  the  witness. 

(The  question  was  read  by  the  reporter.) 

Mr.  Williams:  We  object  on  this  ground,  that 
this  witness  is  not  a  judge  of  evidence  surely. 

Trial  Examiner  Myers:     Overruled. 

A.     I  would  form  no  conclusion  myself.   If  I  saw 
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you  drunk  one  time,  or  a  dozen  times,  I  wouldn't 

know  you  well  enough  to  form  a  conclusion. 

Mr.  Martin :     That  is  all. 

Trial  Examiner  Myers:  Your  immediate  supe- 
rior, as  I  understand  it,  on  the  "Nevada"  is  Mr. 
Tranberg?  A.     That  is  right. 

Q.     He  is  quite  a  strict  disciplinarian,  isn't  he*? 

A.  Well,  he  has  no  reason  to  say  anything  to 
me  or  the  third  mate,  I  don't  imagine.  We  have 
never 

Q.     Do  you  know  what  "disciplinarian"  means? 

A.  Someone  that  makes  you  live  up  to  the  rules, 
I  would  say. 

Q.  I  mean  in  the  matter  of  handling  the  crew, 
they  have  to  toe  the  mark,  don't  they? 

A.  I  think  he  gives  the  crew  quite  a  few  chances 
myself. 

Q.     Do  they  have  to  obey  the  rules? 

A.  He  gives  them  certain  duties  to  do,  and  he 
expects  them  to  do  them.  [1735] 

Q.  Do  you  believe  Mr.  Tranberg  would  have  had 
Mr.  Buckless  standing  next  to  him  when  they  were 
leaving  the  Port  of  Boston,  if  Mr.  Buckless  was 
under  the  influence  of  liquor? 

A.  I  don't  believe  Mr.  Tranberg  was  on  that 
trip. 

Trial  Examiner  Myers:     I  am  sorry.    All  right. 

Mr.  Martin:     That  is  all.  [1736] 
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a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

Trial  Examiner  Myers :  Will  you  give  your  name 
to  the  reporter,  please,  and  address? 

A.  Charles  L.  Olson,  2801  Thirteenth  Street, 
Port  Arthur,  Texas. 

Q.  (By  Mr.  Yan  Dusen)  Mr.  Olson,  are  you 
now  employed  by  The  Texas  Company? 

A.     How  is  that? 

Q.  Are  you  now  employed  by  The  Texas  Com- 
pany? A.    Yes,  sir. 

Q.     In  what  capacity? 

A.     Well,  I  am  shipkeeper  on  the  " Maryland". 

Q.     Shipkeeper  ? 

A.     She  is  laid  up  indefinitely  on  the  west  bank. 

Q.    What  is  that? 

A.  She  is  not  in  commission.  She  is  laid  up 
indefinitely  on  the  west  bank.  I  am  sort  of  watch- 
man and  shipkeeper. 

Q.     How  long  have  you  been  shipkeeper? 

A.     Since  the  16th  of  this  month. 

Q.  Have  you  had  any  other  jobs  with  The  Texas 
Company?  A.     Yes,  sir. 

Q.     What?  [1737] 

A.     Chief  officer,  second  officer,  night  mate. 

Q.     On  what  ships  have  you  been  chief  officer? 

A.     On  the   "Nevada"   and  the   " Washington". 
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Q.    You  mean  chief  mate  ?  A.    Yes,  sir. 

Q.  You  have  been  chief  mate  on  the  "Washing- 
ton", have  you?  A.     Yes,  sir. 

Q.  When  were  you  chief  mate  on  the  "  Wash- 
ington"? 

A.  Well,  I  transferred  from  the  "Nevada"  to 
the  "Washington". 

Q.     About  when? 

A.     Early  part  of  January. 

Q.     Early  part  of  January  of  this  year? 

A.    Yes,  sir. 

Q.     How  long  were  you  chief  mate  on  that  vessel  ? 

A.  I  just  made  relieving  trip;  not  a  relieving 
trip.  It  was  a  permanent  position,  but  my  mother 
took  sick  in  Chicago,  and  I  left  to  go  home. 

Q.     How  long  were  you  chief  mate  on  that  boat? 

A.     One  trip. 

Q.     And  then  you  went  to  the  "Maryland"? 

A.  No,  sir,  I  went  on  the  tug  "North  American" 
for  a  couple  of  relieving  trips. 

Q.     Yes? 

A.  Vacation  time.  And  then  I  went  night  mate 
for  a  month,  [1738]  relieving  night  mates  on  twenty 
some  odd  ships  during  that  month;  and  then  from 
there  to  the  "Maryland". 

Q.  How  long  have  you  been  on  the  sea,  Mr. 
Olson?  A.     About  twenty-four  years. 

Q.  What  positions  have  }rou  held  since  you  have 
been  on  the  sea? 
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A.  Ordinary  seaman,  A.  B.,  quartermaster,  third 
mate,  second  mate,  chief  mate  and  master. 

Q.  How  long  have  you  been  with  The  Texas 
Company?  A.     On  and  off  since  1921. 

Q.  And  you  have  held  all  those  various  jobs  with 
The  Texas  Company,  have  you? 

A.  Yes,  sir.  Well,  I  have  never  held  an  un- 
licensed job  with  The  Texas  Company. 

Q.  Did  you  say  you  had  been  chief  mate  on 
the  "Nevada"?  A.    Yes,  sir. 

Q.     Just  when  ?  A.I  relieved  Mr.  Tranberg. 

Q.     About  when? 

A.  From  about  the  15th  of  December  until  the 
early  part  of  January. 

Q.  Did  he  come  back  from  the  Spanish  trip,  or 
did  you  take  it? 

A.     No,  he  came  back  off  the  Spanish  trip. 

Q.     Was  that  when  he  came  back?  [1739] 

A.    Yes,  sir. 

Q.  Where  did  Mr.  Tranberg  come  from,  where 
had  he  been?  A.     On  his  vacation. 

Q.     On  vacation?  A.     Yes,  sir.   [1740] 

Q.     Do  you  know  Mr.  Buckless?        A.    Yes,  sir. 

Q.     Do  you  see  him  in  the  court  room? 

A.     There  is  Mr.  Buckless  there  (indicating). 

Q.     Is  that  Mr.  Buckless?  A.    Yes,  sir. 

Q.     Do  you  recognize  him?  A.     Yes,  sir. 

Q.     Did  you  see  Mr.  Buckless  on  the  "Nevada"? 

A.     He  was   boatswain  on  the   "Nevada". 
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Q.     What  is  that? 

A.     He  was  boatswain  on  the  "Nevada". 

Q.  While  you  were  chief  mate  on  the  "Nevada" 
relieving  Mr.  Tranberg,  was  Mr.  Buckless  under 
you?  A.     Yes,  sir. 

Q.     You  say  he  was  the  boatswain? 

A.     He  was  the  boatswain. 

Q.     At  what  port  did  you  get  on  the  "Nevada"? 

A.     I   joined  the   "Nevada"   at  Houston. 

Q.    At  Houston?  A.    Yes,  sir. 

Q.     Now  what  date  did  it  leave  Houston  ? 

A.  It  left  Houston  either  on  the  16th  or  17th 
of  December. 

Q.     Now  what  was  the  next  port  of  call? 

A.     Boston.  [1741] 

Q.  Do  you  know  about  what  time  it  reached 
Boston?  A.     The  27th  of  December,  1937. 

Q.     Do  you  know  when  it  left  Boston? 

A.  It  left  Boston  on  the  morning  of  the  29th.  I 
believe  it  was  on  Wednesday  morning  of  the  29th 
of  December. 

Q.  Now  what  was  the  next  port  of  call  the  "Ne- 
vada" made  after  leaving  Boston? 

A.  Originally  we  had  orders  to  go  to  Corpus 
Christi,  but  at  sea  we  got  orders  to  change  for  Cat 
Island. 

Q.     Cat  Island?  A.     Louisiana. 

Q.     About  when  did  you  arrive  at  Cat  Island? 

A.     I  can't  recall  it.  The  first  part  of  January. 
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Q.     Approximately  the  first  part  of  January? 

A.    Yes,  sir. 

Q.     From  Cat  Island  where  did  you  go? 

A.  I  think  we  went  to  Port  Arthur  or  Port 
Neches;  one  of  the  two  ports.  In  the  Sabine  Dis- 
trict, anyhow. 

Q.  About  when  did  you  arrive  at  Port  Neches 
or  Port  Arthur? 

A.  I  can't  say  more  than  the  early  part  of  Janu- 
ary. 

Q.     Did  you  then  leave  the  ship? 

A.    Yes,  sir,  I  was  relieved  again. 

Q.     Why  did  you  leave  the  ship? 

A.     Mr.  Tranberg  came  back  from  his  vacation. 

Q.  Now  at  the  beginning  of  and  during  the 
course  of  that  [1742]  trip  did  you  have  occasion 
to  observe  the  conduct  and  behavior  of  Mr.  Buck- 
less?  A.     Oh  yes. 

Q.  Now  starting  with  the  beginning  of  the  trip 
will  you  please  tell  me  what  you  observed  regarding 
Mr.  Buckless'  condition  and  behavior? 

A.  Well,  all  I  got  to  say,  I  joined  the  ship  in 
Houston.  Naturally  I  was  a  new  man  and  had  to 
be  acquainted  with  the  crew  and  I  didn't  have  much 
time  to  check  up  on  anybody  and  naturally  the  boat- 
swain was  the  first  man  I  looked  to,  because  he 
was  immediately  under  me  and  took  charge  of  the 
sailors  in  the  day  time.  I  remember  that  Mr.  Buck- 
less  was  not  in  any  too  sober  a  condition  in  Houston ; 
that  is,  at  Galena  Park  before  we  left  Houston. 
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Q.     What  was  his  condition? 

A.  I  couldn't  say  he  was  drunk,  because  I  don't 
know  the  total  definition  of  drunkenness,  but  I  will 
say  he  was  under  the  influence  of  liquor. 

Q.     Was  he  able  to  attend  to  his  duties'? 

A.     He  was  at  that  time,  yes. 

Q.     Now  go  on  from  that  point. 

A.  Well,  at  sea  naturally  there  was  no  liquor 
aboard  that  I  knew  of  or  heard  of.  It  was  a  normal 
trip.  Outside  of  bad  weather  it  was  a  normal  trip 
and  we  made  Boston  and  we  got  there,  I  believe,  on 
the  27th.  If  I  am  not  mistaken  it  was  [1743]  Mon- 
day night,  the  27th  of  December,  1937,  and  the  next 
morning  we  docked.  Just  exactly  the  time  I  don't 
know. 

Q.     You  docked  on  the  28th? 

A.  We  anchored  at  President  Roads  in  Boston 
Harbor  that  night  and  we  docked  the  next  morning. 

Q.     On  the  28th  you  docked?  A.     Yes,  sir. 

Q.     Go  ahead. 

A.  And  on  the  28th  it  was  a  snowy,  blustery  day, 
you  might  say,  and  it  has  always  been  customary 
for  me,  although  I  haven't  had  permission  of  the 
company  to  do  it,  to  give  the  sailors  half  a  day  off 
in  port  if  they  get  their  work  done.  If  they  get 
their  work  done  by  noon  and  I  am  satisfied  with  it, 
they  get  off  at  noon.  The  rest  of  the  day  they  have 
to  themselves  to  do  what  they  want  to  do,  excepting 
the  men  on  watch,  of  course. 
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Now  you  are  referring  to  Mr.  Buckless  in  par- 
ticular or  just  the  crew? 

Q.     Well,  first  deal  with  Mr.  Buckless. 

A.     Well,  that  night  I  didn't  notice  anything. 

Trial  Examiner  Myers:  What  night  do  you 
mean? 

A.  On  the  night  of  the  28th  in  Boston  alongside 
the  dock.  I  didn't  notice  anything  in  particular 
then,  but  the  next  day  is  when  I  noticed  he  had  been 
drinking  plenty. 

Trial  Examiner  Myers:     That  is  on  the  29th? 

[1744] 

A.     That  is  on  the  29th,  sailing  day. 

Q.  (By  Mr.  Van  Dusen)  What  time  of  the 
morning?  A.     All  day. 

Q.    Had  he  been  ashore? 

A.  He  had  been  ashore  all  the  night  before  and 
where  he  got  the  liquor  all  the  next  day  I  don't 
know.  A  man  normally  should  sober  up  the  next 
day. 

Q.     What  was  his  condition  that  day? 

A.     The  biggest  part  of  the  day  he  was  turned  in. 

Q.    Was  he  supposed  to  be  on  duty? 

A.     On  duty,  yes,  sir. 

Q.     Was  he  on  duty? 

A.     No,  sir,  he  was  not  on  duty. 

Q.  Well,  wasn't  it  your  job  to  see  that  he  was 
on  duty  ?  What  did  you  do  ? 

A.  I  didn't  miss  him  so  much  until  after  I  came 
on  watch  at  4:00  o'clock.    Earlier  in  the  day  we 
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had  been  finishing  and  touching  up  things,  and  nat- 
urally, going  to  sea,  you  have  to  have  things  sea- 
worthy, things  straightened  out  on  deck,  and  in  the 
afternoon  it  is  customary  for  me  to  take  a  little 
nap.  I  am  on  watch  at  4:00  o'clock  in  the  evening 
and  stand  imtil  8:00.  I  came  on  at  4:00  o'clock.  I 
didn't  see  any  signs  of  Buckless  or  any  of  the  rest 
of  the  crew  who  were  supposed  to  be  working  with 
him.  They  weren't  there.  The  next  thing  I  sent 
one  of  my  sailors  on  watch  down  to  call  [1745] 
Buckless  and  for  him  to  report  to  me  on  the  bridge. 
Naturally  after  I  was  on  watch  I  couldn't  leave 
the  bridge  without  being  relieved  by  the  captain.  I 
sent  down  at  least  twice  and  if  I  am  not  mistaken 
it  was  three  times  I  sent  for  him  and  after  a  long 
wait,  it  was  close  to  5:00  o'clock  when  he  did  come 
up  in  his  bedroom  slippers  and  he  was  cleaned  up 
when  he  came  on  the  bridge,  but  never  during  the 
afternoon  that  I  know  of  and  up  until  5:00  o'clock 
was  he  on  watch.  On  duty,  I  mean.  He  was  work- 
ing days.  [1746] 

Q.     What  was  his  condition  at  that  time? 

A.  He  was  drunk  at  that  time.  I  didn't  want  to 
talk  to  him.  He  was  too  drunk  to  talk  to  him.  I  told 
him  to  turn  in.  I  didn't  want  to  talk  to  him  and 
I  couldn't  use   a   drunken  man   on  deck. 

Q.     Where  was  the  ship  on  Christmas  day? 

A.  I  think  it  was  about  two  days  from  Boston. 
It  was  south  of  Nantucket  Shoals. 
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Trial  Examiner  Myers:  Yon  were  going  to  Bos- 
ton? 

A.     Going  toward  Boston,  yes,  sir. 

Q.  (By  Mr.  Van  Dnsen)  Did  yon  notice  any 
other  seamen  under  the  influence  of  liquor? 

A.    Yes. 

Q.     How  many? 

A.  One  in  particular.  I  recall  him  very  well  but 
I  don't  know  his  name. 

Q.  Now  did  anything  happen  after  you  left  Bos- 
ton? Did  anything  happen  after  the  ship  left  Bos- 
ton? 

A.  Not  with  the  exception  of  Buekless  failing 
to  turn  out  on  deck  that  time.  We  were  sailing  then. 
We  had  already  left  the  dock. 

Q.     Did  he  turn  out  for  duty  the  following  day? 

A.     The  next  day  he  did. 

Q.     Your  next  port  was  Oat  Island? 

A.  Yes,  sir.  As  I  say,  we  were  supposed  to  go 
to  Corpus  [1747]  Christi  and  we  changed  for  Cat 
Island. 

Q.     What  happened  at  Cat  Island? 

A.     You  can't  get  ashore  at  Cat  Island. 

Q.     What  was  the  next  stop? 

A.  Either  Port  Neches  or  Port  Arthur.  I  can't 
recall  which  port.  In  fact,  I  know  it  was  Port 
Neches.  I  know  that  now.  The  tug  came  alongside 
and  said  we  had  orders  to  go  to  Spain. 

Q.     Did  the  captain  leave  the  ship? 
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A.  The  captain  went  ashore  and  I  was  in  charge 
of  the  ship. 

Q.     When  did  you  leave? 

A.  After  we  got  in  Port  Neches,  after  I  was  re- 
lieved by  Mr.  Tranberg. 

Mr.  Van  Dusen :     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Olson,  you  say  the 
boat  set  sail  from  Boston  on  December  29,  1937? 

A.  On  the  morning  of  December  29,  1937,  if  I 
am  not  mistaken  and  I  am  pretty  sure  I  am  right. 

Q.  Now  did  you  say  that  you  didn't  see  Mr. 
Buckless  all  of  that  day  up  until  you  called  for 
him  in  the  late  afternoon? 

A.     I  didn't  say  that,  no. 

Q.     What  did  you  say?  [1748] 

A.  I  said  that  he  failed  to  turn  to  on  deck  until 
— in  fact,  he  didn't  turn  to  on  deck  at  all.  He  failed 
to  turn  to  on  deck.  I  saw  him  in  the  morning  and 
that  evening  when  I  went  on  watch  was  the  next 
time  I  really  saw  him. 

Q.     When  did  you  see  him  that  morning? 

A.     That  was  some  time  after  8:00  o'clock. 

Q.     Some  time  after  8:00  o'clock? 

A.     Yes,   sir,   after  8:00  o'clock. 

Q.     What  time  did  the  boat  sail  that  morning? 

A.  Well,  he  wasn't  on  the  forecastle  head  when 
she  sailed  that  morning. 

Q.     I  beg  your  pardon? 
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A.  Well,  lie  wasn't  on  his  station  when  she  sailed 
that  morning  and  I  think  we  sailed  aroimd  6:00 
o'clock  in  the  morning;  7:00  o'clock;  I  don't  remem- 
ber just  the  exact  hour. 

Q.  Where  was  Mr.  Buckless  when  the  ship  set 
sail  that  morning1? 

A.  I  don't  know.  He  was  aboard  some  place.  The 
crew  is  checked  up  as  a  rule.  As  a  rule  at  sailing 
time  the  crew  is  checked  up.  Who  checked  them, 
I  don't  know.  He  was  aboard  the  ship,  but  he 
wasn't  on  deck. 

Q.    Who  turned  the  men  to? 

A.  Most  of  them  turned  to  by  their  own  accord. 
Naturally  they  were  all  called  at  that  time  in  the 
morning,  sailing  time  in  the  morning.  [1749] 

Q.  Were  you  in  the  court  room  while  Mr.  Hop- 
per was  testifying? 

A.     Yes,   sir,   the   latter   part   of  his   testimony. 

Q.  Did  you  hear  Mr.  Hopper  testify  that  on 
that  morning  in  Boston  he  was  standing  at  the  after 
end  of  the  boat  and  that  Buckless  was  standing  at 
the  fore  end  of  the  boat  with  the  mate? 

A.     No,  sir,  I  haven't  heard  that  at  all. 

Q.     I  beg  your  pardon? 

A.     I  haven't  heard  that  at  all. 

Trial  Examiner  Myers:  Did  you  hear  me  ask 
the  question? 

A.  I  didn't  hear  you  ask  the  question.  The  only 
thing  I  remember  him  telling  about  was  the  boat- 
swain being  around  the  gangway  and  taking  in  the 
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gangway.    That   is   the   part    of   the    testimony    I 

heard. 

Trial  Examiner  Myers:  Well,  he  testified  that 
after  Buckless  left  the  gangway  he  stood  next  to 
you. 

A.  He  couldn't  have  stood  by  me  unless  I  am 
terribly  mistaken,  and  I  am  pretty  sure  I  am  not. 

Trial  Examiner  Myers:  Well,  he  said  it  was  the 
28th  and  you  say  it  was  the  29th. 

A.  Sailing  time  was  the  29th.  Docking  time; 
that  is,  arrival  time  in  President  Roads  was  on  the 
27th,  the  night  time  of  the  27th,  10:00  or  11:00 
o'clock. 

Trial  Examiner  Myers:  I  just  wanted  to  tell 
you  what  [1750]  he  testified  to.  I  don't  know  what 
the  facts  are. 

A.  The  27th  is  when  we  wTent  into  Boston.  The 
29th  is  sailing  time.  I  believe  he  is  talking  about 
sailing  time  at  present. 

Trial  Examiner  Myers:  Oh,  he  meant  sailing 
time,  because  he  said  Buckless  had  gone  ashore  and 
came  back  in  a  drunken  condition.  I  mean  under 
the  influence  of  liquor. 

Q.  (By  Mr.  Martin)  Approximately  what  time 
that  morning  that  the  boat  sailed  from  Boston  did 
you  see  Mr.  Buckless  for  the  first  time? 

A.  That  is  what  I  say,  after  8:00  o'clock  in  the 
morning. 

Q.     After  8:00? 

A.     After  8:00  o'clock  in  the  morning. 
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Q.     After  the  boat  had  sailed  ? 

A.  Yes,  sir,  she  was  on  her  way  down  to  sea 
at  the  time.   She  was  probably  in  the  harbor. 

Q.  And  when  previously  to  that  had  you  last 
seen  Mr.  Buckless? 

A.  The  noon  before  that  when  I  turned  them  all 
— that  is,  when  I  let  them  all  go  for  the  afternoon. 

Q.  Now  you  have  testified  that  you  were  on  the 
boat  just  that  one  trip?  A.     One  trip. 

Q.  And  you  say  that  when  you  came  aboard  Mr. 
Buckless  wasn't  too  sober  when  you  boarded  the 
ship  at  Houston? 

A.  I  say  after  I  came  aboard;  after  I  relieved 
Mr.  Tranberg.   [1751] 

Q.  And  then  you  say  again  in  Boston  Mr.  Buck- 
less,  to  your  knowledge,  was  showing  some  evidences 
of  having  done  some  drinking? 

A.     Leaving  Boston. 

Q.     Now  you  were  first  mate  at  this  time? 

A.    Yes,  sir. 

Q.  And  you  had  the  power,  did  you,  to  fire  a 
man?  A.    Yes,  sir. 

Q.     Why  didn't  you  fire  Mr.  Buckless? 

A.  We  had  already  left  the  dock  and  we  were 
at  sea. 

Q.  Why  didn't  you  fire  him  when  you  got  to 
Port  Arthur  or  Port  Neches? 

A.  I  was  relieved.  That  was  turned  over  to 
my  relief. 
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Q.  Did  you  recommend  to  the  captain  that  he 
fire  him  for  drunkenness? 

A.     I  didn't  recommend  anything. 

Q.     You  didn't?  A.     No. 

Q.  Didn't  you  consider  Mr.  Buckless  a  great 
danger  to  the  safety  of  the  ship  if  he  were  a  drunk- 
ard? 

A.  As  I  told  you,  I  didn't  see  him  until  5:00 
o'clock  in  the  evening  and  I  told  you  at  that  time 
he  was  in  an  intoxicated  condition,  but  he  was  in 
his  bedroom  slippers,  washed  up  and  cleaned  up. 
I  thought  then  he  had  the  intention  of  staying 
straight  and  straightening  up  and  getting  a  night's 
[1752]  sleep  and  turning  to  the  next  morning.  He 
was  no  danger  at  that  time,  no.  [1752-A] 

Q.  Mr.  Olson,  when  on  the  twenty-ninth  of  De- 
cember, 1937,  were  you  in  your  bunk? 

A.  December  29?  That  is  sailing  day.  I  prob- 
ably took  a  nap  in  the  afternoon.  At  least  I  was  in 
my  room.  Whether  I  was  napping  or  what  I  was 
doing.  Making  out  my  own  personal  reports  and 
things,  I  was  probably  in  my  room  all  afternoon. 

Q.     After  12:00  o'clock? 

A.    Yes,  sir,  after  dinner. 

Q.  Now,  if  you  were  in  your  room  would  you 
know  or  would  you  not  know  whether  Mr.  Buckless 
was  on  deck  during  those  hours? 

A.     No,  I  wouldn't  know. 

Q.    You  wouldn't  know  that?  A.     No. 
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Q.  Now,  on  the  morning  of  sailing  day  between 
7 :00  when  you  said  the  boat  left  the  dock  and  12 :0O 
noon  where  were  you  stationed  as  first  mate  on  the 
boat?  A.     From  one  end  to  another. 

Q.     All  over?  A.    Yes,  sir. 

Q.     Were  you  on  the  bridge  some? 

A.  I  was  on  the  forecastle  head  most  of  the 
time  until  we  got  clear,  away  from  all  docks  and 
obstructions  in  the  canal  and  all  that,  standing  by 
the  anchor. 

Q.  Now,  while  you  were  up  there,  which  you  say 
was  most  of  the  time,  were  you  in  position  to  be  able 
to  see  whether  Mr.  [1753]  Buckless  was  on  deck 
somewhere  back  aft  perhaps? 

A.     I  wasn't  in  position  to  see  it,  no. 

Q.     Then  how  do  you 

A.  (Interrupting)  All  I  can  do  is  give  a  man 
his  orders.  If  he  is  not  there,  why  I  can't  do  any- 
thing until  later  on  when  I  can  check  up  on  it. 
Actually  I  didn't  see  him. 

Q.  Can  you  be  certain  therefore  that  Mr.  Buck- 
less  was  not  on  deck  performing  his  duties  at  that 
time  ? 

A.  From  the  condition  of  the  ship  and  the  work 
done  he  wasn't  there.  Mr.  Buckless  in  his  sober 
days  is  a  fine  boatswain,  a  fine  seaman. 

Q.     He  is  a  good  worker? 

A.     Yes,  sir,  he  will  get  things  done. 

Q.     His  crew  responds  to  him,  do  they? 

A.     Yes,  sir. 
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Q.     He  gets  them  to  go? 

A.  Yes,  sir,  he  gets  them  to  go.  He  will  make 
me  satisfied  anyhow. 

Q.  And  does  he  make  them  click  even  when  he 
has  had  a  drink  or  two? 

A.  Well,  he  is  no  slave  driver  or  anything  like 
that,  but  he  will  get  the  work  done. 

Q.     I  understand.   They  respond  to  him? 

A.    Yes. 

Q.    Whatever  the  reason?  [1754]  A.    Yes. 

Q.     They  like  to  work  for  him  ?  A.     Yes,  sir. 

Q.    He  gets  them  to  work?  A.    Yes,  sir. 

Q.     He  produces? 

A.  Well,  I  told  you  he  is  no  slave  driver.  The 
work  satisfies  me  when  he  is  in  a  sober  condition. 
I  am  the  one  who  has  to  be  satisfied  in  that  case. 

Q.  On  December  29,  1937,  who  else  to  your 
knowledge  showed  some  evidences  of  having  done 
some  drinking? 

A.     There  is  one  sailor.    I  can't  recall  his  name. 

Q.     Just  one  ? 

A.  Just  one.  I  can't  recall  his  name,  and  the 
reason  I  remember  that  in  particular  is  because  the 
captain  and  the  chief  engineer  and  myself  were 
standing  in  the  pantry  amidships  when  this  sailor 
came  amidships  for  coffee  and  he  had  two  of  the 
prettiest  black  eyes  I  have  ever  seen  on  a  man. 
Later  I  foimd  out  it  happened  on  board  ship.  I 
didn't  know  it  at  that  time.  We  didn't  say  a  word 
to  him.    He  came  in  for  coffee.    He  was   on  the 
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8:00  to  12:00  watch  and  I  refused  to  let  him  go 
to  work  that  night;  to  show  you  the  condition  the 
man  was  in. 

Q.  After  this  occasion  in  Boston  when  you  be- 
came familiar  with  Mr.  Buckless,  did  you  warn 
him  to  cease  this  drinking? 

A.     I  didn't  have  occasion  to  warn  him.  [1755] 

Q.  To  your  knowledge  did  Captain  Swanson 
warn  him? 

A.  He  didn't  have  occasion  to  warn  him  until 
late  that  evening  after  sailing  from  Boston. 

Q.  To  your  knowledge  did  Captain  Swanson 
warn  him? 

A.     To  my  absolute  knowledge  I  couldn't  say. 

Q.  Did  Captain  Swanson  say  to  you  after  that 
"Well,  this  Buckless  fellow,  I  think  we  will  have 
to  fire  him  for  drunkenness"  or  anything  like  that? 

A.     No. 

Q.     No  references  like  that? 

A.     I  would  have  been  the  one  to  fire  him. 

Q.     But  you  didn't?  A.     No. 

Q.  Now,  at  the  conclusion  of  that  Boston  trip 
you  say  you  got  off  the  boat  at  Port  Arthur? 

A.    Yes. 

Q.     And  the  boat  then  took  the  trip  to  Spain? 

A.     I  don't  know  where  she  went  then. 

Q.  At  the  conclusion  of  that  trip  did  all  the  men 
on  the  vessel  receive  certificates  of  discharge? 

A.  A  man  can  receive  a  certificate  of  discharge 
at  any  time  they  leave  the  vessel ;  that  is,  after  they 
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get  their  pay  and  leave  it  legally  they  are  entitled 
to  a  certificate  of  discharge.    Whether  they  got  it 
at  that  time  I  don't  know. 

Q.  You  are  not  certain  that  the  Spanish  trip  fol- 
lowed this  trip  immediately  %  [1756]  A.     No. 

Q.  Then  you  are  not  positive  that  the  men  did 
receive  certificates  of  discharge  after  this  series  of 
coastwise  trips? 

A.  No.  If  they  make  application  for  a  certificate 
of  discharge  they  will  get  it.  There  has  never  been 
a  man  refused  yet  that  I  know  of. 

Q.  Mate,  will  you  tell  us  about  the  feeling  on 
the  " Nevada"  while  you  were  aboard  between  the 
captain  and  the  men  concerning  the  union? 

A.  Feeling?  There  was  no  feeling.  There  was 
no  imion  word  or  activity  of  any  kind  on  that  ship 
as  long  as  I  was  on  it.  Not  a  sign  of  it  in  no  way 
in  talk  and  actions  that  I  know  of. 

Q.     How  do  you  know? 

A.  I  am  part  of  the  crew.  I  am  one  of  them 
has  got  to  listen  to  it,  just  like  the  rest  of  them  do. 

Q.  But  you  were  not  at  all  places  at  all  times 
on  the  boat,  were  you? 

A.  Naturally,  I  couldn't  be.  If  they  did  any- 
thing like  that  they  might  do  it  on  the  street;  any 
place. 

Q.  You  say  you  are  a  member  of  the  crew.  Are 
you  a  member  of  the  unlicensed  or  licensed  per- 
sonnel ? 
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A.  I  am  a  member  of  the  licensed  crew.  I  am  a 
licensed  officer. 

Mr.  Martin:     That  is  all.  [1757] 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Olson,  as  chief 
mate  do  you  give  a  man  a  chance  when  he  has 
been  intoxicated  once  or  twice? 

A.  I  don't  give  him  a  chance  as  a  rule.  I  left  his 
chance  with  Tranberg.  I  put  it  in  his  hands,  in 
other  words.  I  don't  see  why  I  should  give  a  man 
a  chance  on  a  tanker  in  an  intoxicated  condition 
because  the  lives  of  all  the  men  and  the  ship  and 
cargo  are  in  danger. 

Q.  Why  did  you  give  Buckless  another  chance 
in  Port  Arthur? 

A.     As  I  say,  I  was  relieved. 

Q.     You  thought  that  was  Tranberg's  job? 

A.    Yes,  sir. 

Q.     Did  you  report  that  to  Tranberg? 

A.     Not  that  specific  case  I  didn't. 

Q.     Did  you  say  anything  about  Buckless? 

A.     No,  sir,  I  didn't, 

Q.  You  were  relieving  Mr.  Tranberg  for  that 
trip?  A.     For  the  trip,  yes,  sir. 

Q.  Did  you  mention  these  incidents  to  the  cap- 
tain? A.     Not  that  I  specifically  recall. 

Q.     Did  you  discuss  it  with  the  captain? 

A.     How  is  that? 

Q.     Did  you  discuss  it  with  the  captain? 
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A.     I  might  have. 

Q.  Now  you  testified  that  when  Mr.  Buckless 
was  sober  he  was  [1758]  a  good  boatswain? 

A.     Yes,  sir. 

Q.  Was  he  a  good  boatswain  when  he  was  not 
sober  ? 

A.     Naturally  I  don't  think  any  man  is. 

Q.     Well,  was  he  or  was  he  not? 

A.  No,  sir,  he  couldn't  have  been.  He  wasn't, 
in  other  words. 

Mr.  Van  Dusen :     That  is  all. 

Recross  Examination 
Q.     (By  Mr.  Martin)     Mr.  Olson,  do  you  drink? 
A.     I  do. 

Q.     Aboard  ship?  A.     No,  sir. 

Q.  Did  you  ever  drink  before  you  get  aboard 
a  ship? 

A.     I  have  on  lots  of  occasions. 

Q.     On  lots  of  occasions?  A.     Yes,  sir. 

Q.     A  customary  thing,  is  it? 

A.     I  am  normal. 

Q.     So  is  Mr.  Buckless,  isn't  he? 

A.     Well,  I  imagine  he  is. 

Mr.  Martin:     That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Van  Dusen)     Mr.   Olson,  did  you 
ever  drink  while  on  duty  ?  [1759]  A.     No. 

Mr.  Van  Dusen:     That  is  all. 
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Trial  Examiner  Myers:     All  right.    You  are  ex- 
cused. 

(Witness  excused.) 

Trial  Examiner  Myers :     We  will  take  a  short  re- 
cess. 

(Short  recess.) 


HERMAN  HOPPER 

recalled  as  a  witness  by  and  on  behalf  of  the  re- 
spondent, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Redirect  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Hopper,  do  you 
recall  about  when  Mr.  Buckless  left  the  ship? 

A.     April  18. 

Q.     Where  were  you  at  that  time? 

A.  Well,  when  he  left  I  was  assisting  the  captain 
to  pay  off  in  the  salon. 

Q.     Did  Mr.  Buckless  come  in  to  be  paid  off? 

A.    Yes. 

Q.  Please  tell  me  what  Mr.  Buckless  said  to  the 
captain  and  what  the  captain  said  to  Mr.  Buckless 
at  that  time. 

A.  Well,  I  don't  recall  Mr.  Buckless  saying 
anything  to  the  captain. 

Q.     What  did  the  captain  say  to  him? 

A.     The  captain  said:    "I  don't  want  you  any 
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more,  Boats.    You  are  drunk  and  bringing  booze 
aboard  the  ship."    That  is  the  [1760]  only  words 
I  heard  at  the  time. 

Q.     Did  he  then  pay  him  off? 

A.     Then  he  paid  him  off. 

Q.     Where  did  the  captain  go  then? 

A.  Well,  the  captain  finished  paying  the  crew 
off.  I  was  with  him  while  the  captain  paid  the 
whole  crew  off.  After  that  I  imagine  Mr.  Buckless 
went  into  the  captain's  quarters  to  get  his  dis- 
charge, because  the  captain  usually  did  that. 

Q.     Did  Buckless  say  anything  else  ? 

A.     I  didn't  hear  Buckless  say  anything. 

Mr.  Van  Dusen:     That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Martin)  Are  you  certain,  Mr.  Hop- 
per, you  have  told  us  everything  that  you  heard 
said  there? 

A.     That  is  all  I  remember  hearing,  yes,  sir. 

Q.     Were  you  in  there  all  the  time? 

A.     Well,  all  the  crew  were  being  paid  off. 

Q.  Were  you  there  all  the  time  Buckless  was 
paid  off? 

A.  Well,  while  he  was  getting  his  money,  yes. 
After  paying  the  crew  off  the  captain  usually  gave 
them  the  discharges  in  his  own  room,  see? 

Mr.  Martin:     That  is  all. 

Trial  Examiner  Myers:  Were  you  here  yester- 
day when  Captain  Swan  son  was  testifying? 
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A.     Yes,  sir.  [1761] 

Trial  Examiner  Myers:  Did  you  hear  Captain 
Swanson  testify  as  to  the  incident  that  occurred 
with  Buckless  at  the  time  he  paid  him  off  1 

A.     Yes,  sir. 

Trial  Examiner  Myers:  Did  you  hear  the  cap- 
tain say  that  Buckless  said  he  fired  him  for  union 
activities  % 

A.     I  heard  the  captain's  testimony. 

Trial  Examiner  Myers:  You  don't  remember 
Buckless  saying  that? 

A.  As  I  say,  I  was  there  while  the  captain  was 
paying  him ;  while  he  was  signing  the  pay  roll. 

Trial  Examiner  Myers:     All  right. 

(Witness  excused.)  [1762] 


ELDER  GILBERT 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  Will  you  give  your 
name  to  the  reporter? 

A.  Elder  Gilbert,  3023  Sixth  Street,  Port  Ar- 
thur, Texas. 

Q.  (By  Mr.  Van  Dusen)  Captain  Gilbert,  are 
you  now  employed  by  The  Texas  Company  % 
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A.     I  am. 

Q.     In  what  capacity?  A.     Master. 

Q.     Of  the  " Roanoke." 

A.     SS  "Roanoke,"  yes. 

Q.  How  long  have  you  been  captain  of  the 
"Roanoke,"  Captain  Gilbert? 

A.     Nearly  ten  years. 

Q.     Continuously  ? 

A.  Well,  outside  of  a  couple  of  months  that  I 
had  the  SS  "Harvester."  [1841] 

Q.     Now,  Captain,  during  the  time  that  Mr.  Lor- 
tie  was  on  this  ship,  did  you  know  of  any  union 
meetings  aboard  that  ship  ? 

A.  Well,  personally,  I  never  observed  a  meeting 
on  there.  I  never  did  see  them  holding  a  meeting. 
Of  course  naturally  things  cannot  go  on  like  that 
around  a  ship  without  me  hearing  it,  but  I  never 
did  see  them  holding  a  meeting  aboard. 

Q.  Did  you  hear  of  any  union  meetings  on 
board?  [1854]  A.    Yes. 

Q.     Well,  tell  me  about  that,  Captain  Gilbert. 

A.  Well,  as  I  was  saying,  naturally  when  a 
meeting  is  held  aboard  I  am  bound  to  hear  about 
it  one  way  or  the  other.  And  then  in  looking  over 
the  ship  occasionally  and  passing  through  the  petty 
officers'  mess  the  minutes  of  the  meeting,  date  and 
so  forth,  would  be  tacked  upon  the  bulkhead,  and 
naturally  I  would  throw  my  eye  on  it  and  notice 
what  was  going  on,  thinking  probably  there  was 
something  I  might  be  able  to  straighten  out  on  the 
ship,  you  see. 
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Q.  Did  you  ever  interfere  with  any  of  those 
meetings?  A.     No,  absolutely  not. 

Q.  Did  you  ever  discharge  a  man  because  he 
attended  one  of  those  meetings'? 

A.     No,  I  never  did. 

Q.  Do  you  know  who  of  that  crew  attended 
those  meetings? 

A.     No,  I  couldn't  swear  to  that,  really. 

Q.  Now,  Captain,  is  it  customary  for  you  and 
your  officers  to  go  down  very  often  to  the  crew's 
quarters  ? 

A.  Well,  so  far  as  the  officers,  the  only  one  that 
really  makes  any  inspection  is  the  chief  mate. 

Q.     How  about  yourself?  A.     And  myself. 

Q.     That  is  an  inspection  trip  ? 

A.  That  is,  I  pass  through  the  ship  and  see  how 
things  are  [1855]  kept  up,  naturally. 

Q.     How  often  do  you  do  that? 

A.  Maybe  in  a  trip  north,  a  week  at  sea,  once 
or  twice.  It  all  depends. 

Q.  Did  you  ever  go  down  there  for  the  purpose 
of  talking  to  the  crew?  A.     No. 

Mr.  Martin:  Mr.  Examiner,  I  object  to  these 
leading  questions,  especially  that  one. 

Mr.  Van  Dusen:     That  is  not  a  leading  question. 

Trial  Examiner  Myers:  I  will  overrule  the  ob- 
jection. You  may  answer. 

A.  Generally  my  inspections  around  are  made 
in  the  morning,  say  around  10:00  o'clock.  I  gen- 
erally take  a  walk  around,  have  a  cup  of  coffee,  and 
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go  forward  to  my  quarters.  Naturally  at  that  time 
most  of  the  crew  that  are  supposed  to  be  out  work- 
ing are  on  deck,  and  the  others  are  off,  and  prob- 
ably are  sleeping. 

Q.  Captain,  do  members  of  your  crew  at  any 
time  come  to  you  with  grievances  or  complaints'? 

A.     No,  they  never  have. 

Q.  Do  any  member  of  your  crew  ever  come  to 
you  with  some  little  dispute,  like  overtime  or  some- 
thing that  they  want  settled  ? 

A.  Well,  they  haven't  come  to  me  directly.  They 
have  to  [1856]  Mr.  Carpenter,  on  a  couple  of  occa- 
sions, but  it  was  straightened  out  all  right  without 
any  trouble.  [1857] 

Q.     Do  you  listen  to  them  when  they  come  to 
you? 

A.  Well,  they  haven't  come  to  me.  Of  course, 
they  discuss  it  with  the  mate,  and  generally  discuss 
it  with  the  boatswain,  but  up  to  now  everything 
has  been  satisfactory  in  regard  to  overtime. 

Q.  Captain,  is  it  the  policy  of  your  ship  to  listen 
to  grievances  and  endeavor  to  dispose  of  them? 

A.     Why  certainly,  if  they  were  to  come  up  to 
me.  [1858] 

Q.     Is  it  your  practice  to  give  your  men  whiskey  ? 

A.  Well,  it  has  been  my  practice.  There  has 
been  occasions  past  that  I  have  noticed  a  man  on 
deck  in  the  morning  probably  with  a  little  hang- 
over; in  other  words,  rum  sick;  and  I  have  given 
him  a  drink  to  straighten  him  out.  [1859] 
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Cross  Examination 

Q.  And  that  you  have  been  a  captain  for  ten 
years  ? 

A.  Well,  it  is  going  on  eleven  years  actually. 
I  have  captain  of  the  "Roanoke",  outside  of  a  few 
months,  it  will  be  ten  years  now. 

Q.  Now  is  it  or  is  it  not  generally  true  that  sea- 
men generally  do  a  lot  of  drinking*? 

A.    Well,  as  a  rule  they  do. 

Q.  How  many  times  in  the  course  of  your  twen- 
ty-two years  at  sea  have  you  known  of  a  man's  be- 
ing fired  for  being  drunk  ? 

A.  Well,  that  happens  on  a  number  of  occasions 
of  course.  [1874] 

Q.     About  how  many? 

A.     Well,  really  I  couldn't  say. 

Q.  How  many  did  you  ever  fire  for  being 
drunk 1 

A.  Well,  to  tell  the  truth,  I  fire  very  few  unless 
it  is  absolutely  necessary. 

Q.     For  the  safety  of  the  ship  you  mean  1 

A.     Sir? 

Q.     For  the  safety  of  the  ship  % 

A.  Well,  for  the  safety  of  the  ship  and  of  course 
it  is  a  bad  impression  for  the  rest  of  the  crew,  you 
understand,  but  how  many,  I  can't  tell  you  that. 

Q.  Did  you  consider  Mr.  Lortie's  and  Mr.  Hel- 
ton's cases  of  sufficient  importance  to  fire  them  for 
drunkenness  ? 

A.     Well,   what   influenced   me   more   than   any- 
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thing  else  there  was  the  disturbance  aboard  the 
ship.  That  is  something  really  that  I  really  don't 
tolerate,  is  a  disturbance  aboard  the  ship.  At  least 
I  try  not  to  have  it. 

Q.  Did  you  inquire  into  the  circumstances  of 
that  disturbance1? 

A.  I  inquired  in  this  way:  The  chief  mate,  who 
was  in  charge  naturally  of  the  ship — when  I  was 
ashore,  Mr.  Carpenter  was  in  charge  of  the  ship; 
responsible  to  me;  and  he  told  me  what  happened 
about  the  rowing  in  the  galley  and  that  is  what  I 
acted  upon. 

Q.  And  did  you  make  any  other  investigation 
of  your  own  accord1?  [1875] 

A.  No.  Just  I  acted  upon  what  the  chief  officer 
told  me.  [1876] 

A.  Yes,  the  disturbance  aboard.  That  is  some- 
thing I  don't  tolerate ;  not  if  I  know  it. 

So  far  as  drinking  within  reason,  of  course  na- 
turally you  more  or  less  have  to  expect  it,  especially 
when  you  are  in  port  only  a  few  hours,  but  when  it 
comes  to  a  disturbance;  in  other  words,  a  row  on 
the  ship;  well,  that  I  won't  stand  for.  [1878] 

Q.  Well,  generally  you  don't  fire  men  for  being 
drunk  then? 

A.  Well,  within  reason,  providing  a  man  does 
anywhere  near  what  is  right — you  understand  what 
I  mean — and  don't  really  lay  down,  as  we  say,  on 
the  job  too  much  and  does  it  within  reason  and  does 
right,  why  I  give  him  a  pretty  good  break. 
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Q.     Is  that  the  policy  of  most  sea  captains  % 
A.     Well,  that  I  can't  say.  That  is  my  own  per- 
sonal way  of  handling  such  things.  [1879] 

Redirect  Examination 

Q.  After  a  man  is  paid  off  does  he  sign  new  ar- 
ticles? 

A.  He  signs  them  for  every  voyage,  so  that 
everybody  will  understand  where  the  ship  is  going. 
And  a  copy  of  those  articles,  that  is,  omitting  the 
names,  and  stating  the  voyage,  I  post  on  the  bulk- 
head in  the  petty  officers'  mess. 

Q.  When  he  is  paid  off  does  that  terminate  the 
articles  he  signs'? 

A.  So  far  as  the  articles,  but  the  man  is  still 
employed  on  the  ship.  He  is  not  leaving. 

Q.  If  you  give  him  a  certificate  of  discharge  is 
he  terminated? 

A.  Yes,  if  he  leaves  the  ship  and  requests  a  dis- 
charge I  give  him  a  certificate  of  discharge.  Then 
of  course  I  have  to  advise  Washington,  the  Bureau 
of  Navigation,  forms  that  we  have,  I  can't  exactly 
remember,  stating  the  men  are  leaving  the  ship  at 
that  port,  and  the  men  that  are  signed  on. 

Q.  When  a  new  trip  starts  does  he  sign  new 
articles  ? 

A.  And  then  when  a  new  trip  starts  they  sign 
all  over  again.  [1886] 

Q.  It  is  very  unusual  for  Meyer  to  come  aboard 
the  ship,  isn't  it. 
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A.     No.  He  comes  aboard  every  time. 

Q.     As  you  come  in? 

A.  Yes,  as  we  tie  up  he  generally  comes  aboard 
and  finds  out,  you  understand,  what  replacements 
we  need  for  crew,  and  looks  after  that. 

Q.     Did  the  mess  boy  come  aboard  the  boat? 

A.  I  didn't  see  him,  no.  I  don't  know  whether 
he  came  on  board  or  not.  I  really  didn't  see  the 
boy,  because  I  left  the  bridge  and  went  on  down  to 
my  office. 

Q.  Now  I  don't  know  whether  I  heard  you  right 
or  not.  Did  you  testify  that  you  sawT  some  meetings 
of  the  crew? 

A.  I  testified  that  I  had  never  seen  one  on  the 
ship  at  any  time. 

Q.     But  you  heard  about  it? 

A.  Naturally  I  will  hear  about  it  and  the  min- 
utes of  the  meeting  would  be  pinned  up,  tacked  up 
on  the  bulkhead,  and  naturally  I  couldn't  help  see- 
ing them  as  I  looked  the  ship  over.  [1891] 


CLARENCE  BUCKLESS 

a  witness  recalled  for  and  on  behalf  of  the  National 
Labor  [1894]  Relations  Board,  having  been  pre- 
viously sworn  testified  further  as  follows : 

Direct  Examination 
Q.     (By  Mr.  Martin)     Mr.  Buckless,  have  you 
ever  been  fired  from  a  boat  for  drunkenness  ? 
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A.  Well,  they  claim  that  on  the  " Nevada"  and 
" Washington".  No,  they  claim  it  on  the  " Nevada". 
The  " Washington",  it  was  for  missing  a  watch. 

Q.    Any  other  vessels  ?  A.     No,  sir. 

Q.  Now,  Mr.  Buckless,  can  you  tell  me  about 
that  watch  that  was  missed  while  you  were  on  the 
"Washington"?  A.     Yes,  sir. 

Q.  Now,  will  you  please  try  to  begin  when  the 
boat  docked  at  Claymont,  Delaware,  and  tell  us  as 
nearly  as  you  can  your  movements  ? 

A.  We  arrived  at  Claymont,  Delaware,  Smiday 
morning,  the  third,  at  5 :00  o  'clock. 

Q.     July  3? 

A.  Yes,  sir,  1938,  at  5:00  o'clock.  And  we  tied 
up  to  the  dock.  At  8:00  o'clock  I  ate  breakfast,  and 
changed  clothes  and  went  ashore.  I  went  up  to  a 
little  town  called  Marcus  Hook,  Pennsylvania. 

Q.  Excuse  me,  Mr.  Buckless.  Did  you  go  there 
the  first  day? 

A.  Yes,  sir.  I  went  up  to  Chester,  Pennsylvania, 
through  Marcus  Hook.  You  have  to  go  through 
Marcus  Hook  to  Chester.  [1895]  I  sent  a  telegram, 
and  came  back  to  Marcus  Hook  and  bought  some 
newspapers  and  toilet  articles,  and  came  back 
aboard  the  ship  at  11:00  o'clock,  or  thereabouts. 

Q.    Was  that  11 :00  in  the  morning? 

A.     11 :00  in  the  morning,  yes,  sir. 

Q.  Then  how  long  were  you  off  the  vessel  that 
morning  ? 

A.     I  should  say  two  hours;  an  hour  and  a  half 
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to  two  hours.  I  had  dinner  at  11:30,  and  went  on 
watch  at  12:00.  I  stood  my  regular  12:00  to  4:00 
watch  as  quartermaster  that  afternoon. 

Q.     Doing  what  ? 

A.  Watching  the  lines,  turning  valves  as  neces- 
sary for  the  mate.  We  concluded  that  day's  work 
at  4:00  o'clock  that  afternoon.  The  following  day — 

Q.  Mr.  Buckless,  excuse  me  just  a  minute.  Had 
you  or  had  you  not  stood  the  morning  watch  from 
12:00  midnight  to  4:00  a.  m.  the  morning  before 
you  docked  at  5 :00  a.  m.  % 

A.  Yes.  I  stood  that  watch  steering  the  boat  up 
the  river. 

Q.     Into  the  harbor  %  A.     Yes,  sir. 

Q.     Then  you  went  ashore,  as  you  have  related? 

A.     Yes,  sir,  after  we  had  docked. 

Q.  And  then  you  came  back  and  stood  the  12 :00 
to  4:00  afternoon  watch,  is  that  correct? 

A.     Yes,  sir.  [1896] 

Q.  Then  will  you  go  ahead  after  4:00  o'clock 
that  Sunday. 

A.  I  went  back  to  my  room  and  got  some  clean 
clothes  and  went  back  and  took  a  bath.  I  had  supper 
at  5:00  o'clock,  and  then  I  stayed  in  my  room  that 
night.  I  wrote  a  couple  of  letters;  stayed  aboard 
that  night. 

Q.    Yes. 

A.  And  at  12:00  o'clock  that  night  I  was  called 
twenty  minutes  to  twelve  to  go  on  watch  again, 
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which  I  did,  and  stood  the  12 :00  to  4 :00  watch  that 

morning  of  the  fourth. 

Q.  Approximately  how  much  sleep  did  you  have 
before  you  stood  your  12 :00  to  4 :00  watch  1 

A.  I  should  say  four  hours.  At  4:00  the  next 
morning  I  went  back  to  my  room  and  went  to  bed 
and  slept  until  eight.  At  8:00  o'clock  I  got  up  and 
had  breakfast,  and  went  back  to  bed  again.  I  was 
called  to  go  on  watch  again  at  11 :20. 

Q.     Is  this  on  the  fourth? 

A.     On  the  fourth  day  of  July. 

Q.     This  is  the  fourth  of  July  1 

A.     Yes,  sir,  1938. 

Q.     Monday  ? 

A.  Yes,  sir.  I  was  called,  as  I  say  at  11:20  to 
go  on  watch.  I  had  dinner  at  11:30,  and  went  on 
watch  at  12:00,  the  regular  routine,  watching  the 
lines  and  taking  care  of  cargo  and  valves.  There 
was  not  much  doing  that  day,  as  the  tanks  they 
were  pumping  out  of  were  about  half  full,  and  so 
I  didn't  turn  [1897]  many  valves  that  day.  I  didn't 
do  anything  hardly.  That  watch  was  ended  at 
4:00  o'clock  that  evening.  The  4:00  to  8:00  took 
over  at  4:00  o'clock,  and  I  went  back  to  the  fore- 
castle. I  spoke  to  a  man  about  going  over  to  see 
the  fireworks  that  evening.  He  said  he  would  like 
to  go,  and  so  we  decided  to  go  to  the  fireworks  there 
in  Claymont.  So  I  spoke  to  the  quartermaster  on 
the  8:00  to  12:00,  and  asked  him  if  he  would  stand 
my  watch,  if  I  didn't  come  back,  and  he  said  he 
would. 
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Q.     What  was  his  name? 

A.  Earnest — it  is  a  rather  hard  name  to  re- 
member. 

Q.     Zehreel? 

A.  Zehreel.  That  evening  I  went  ashore  and 
saw  the  fireworks,  and  returned  to  the  ship  about 
11:00  o'clock  that  evening. 

Q.  Did  you  have  anything  to  drink  that  eve- 
ning? 

A.  No,  sir.  I  went  to  bed.  I  was  called  out  at 
twenty  minutes  to  12 :00,  11 :40. 

Q.     Who  called  you? 

A.  The  8:00  to  12:00,  Zehreel.  He  says:  "How 
do  you  feel?" 

And  I  says:  "Pretty  tired." 

And  I  says:  "Are  you  tired?" 

And  he  said:  "No." 

And  I  said:  "Would  you  stand  an  hour  or  so  of 
my  watch?" 

And  he  said  he  would.  [1898] 

And  I  said :  "  I  will  pay  you  for  it,  or  else  give  it 
back  to  you  in  time  back,  that  is,  change  watches." 

So  I  went  back  to  sleep,  and  he  never  called  me. 
He  stood  the  whole  watch.  So  when  we  came  back 
to  Port  Arthur  I  gave  him  $4.00  for  standing  the 
watch,  at  the  rate  of  a  dollar  an  hour.  That  was 
after  I  found  out  I  was  leaving  the  ship,  after  they 
had  fired  me.  I  couldn't  go  away  and  leave  the 
man  without  standing  watch  for  him,  so  I  paid  him 
a  dollar  an  hour  for  standing  the  watch. 
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Q.     Now,  how  about  the  next  morning'? 

A.  The  next  morning,  well,  I  got  up  at  8:00 
o'clock  and  had  breakfast.  That  was  the  day  we 
sailed.  That  was  on  the  fifth. 

Q.     Did  you  stand  your  8 :00  to  12 :00  ? 

A.     I  was  on  the  12 :00  to  4 :00. 

Q.     Excuse  me. 

A.  Yes,  I  went  on  watch  at  12:00  noon  the  next 
day  and  stood  my  watch. 

Q.  Did  anybody  ever  speak  to  you  about  missing 
this  watch?  A.     No,  sir. 

Q.     Any  officer  of  the  boat?  A.     No,  sir. 

Q.  Was  it  customary,  if  you  are  able  to  tell  us, 
was  it  customary  or  not  on  that  boat  to  ask  other 
people  to  stand  your  watch  without  getting  per- 
mission from  one  of  the  officers  ?  [1899] 

A.  It  was  customary  to  have  a  man  in  the  same 
capacity  as  your  own,  such  as  quartermaster.  If  I 
had  asked  an  ordinary  seaman  that  would  not  be 
right.  But  as  long  I  asked  a  quartermaster,  stand- 
ing as  quartermaster,  as  the  mates  do,  they  change 
watches  just  the  same,  and  it  is  customary  aboard 
all  ships  as  long  as  I  have  been  going  to  sea. 

Q.  Now,  during  that  entire  week  end  did  you 
have  any  beer  to  drink  ?  A.     No,  sir. 

Q.  During  that  entire  week  end  did  you  have 
any  whiskey  to  drink  ?  A.     No,  sir. 

Q.     Did  you  have  any  malted  milk  to  drink? 

A.     I  had  a  chocolate  malted  milk. 
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Q.     You  did?  A.    Yes,  sir. 

Q.  Mr.  Buckless,  do  you  remember  what  time  of 
day  the  " Washington"  docked  on  the  day  that  you 
were  fired? 

A.  It  docked  in  the  morning,  on  or  about 
July  18.  [1900] 

Q.  Who  was  it  who  told  you  you  were  dis- 
charged ? 

A.     The  chief  mate ;  the  chief  officer. 

Q.     Can  you  tell  us  about  what  time  that  was? 

A.  That  was  on  or  about  3:00  o'clock  in  the 
afternoon  of  July  18. 

Q.  Did  you  sign  your  certificate  of  discharge  in 
the  presence  of  the  captain  ? 

A.     Yes,  sir. 

Q.  Mr.  Buckless,  while  the  "Nevada"  was  in 
Bilbao,  Spain,  do  you  remember  coming  aboard  her 
from  a  pilot  boat? 

A.  Well,  it  was  a  small  boat  that  the  company, 
I  believe,  had  hired  to  bring  us  aboard,  as  the  ship 
was  shifting  back  and  forth  and  surging  and  they 
couldn't  hold  her  to  the  dock;  couldn't  get  out  any 
gangways. 

Q.  Now  who  was  with  you  in  that  boat  when  you 
came  aboard? 

A.  The  first  pumpman,  Lee  Holmes,  the  third 
mate  Roger  Kelly,  and  myself. 

Q.     Just  the  three  of  you? 

A.  And  the  fellow  that  was  doing  the  rowing, 
some  little  Spanish  fellow.  We  were  the  only  three 
off  the  "Nevada". 
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Q.  Now  how  did  you  happen  to  use  the  little 
boat  that  morning  to  get  aboard  the  big  boat? 

A.  Well,  as  I  say,  they  had  no  gangway  out.  We 
had  no  way  of  getting  aboard. 

Q.     Why?  [1901] 

A.  Well,  I  could  have — in  fact,  I  asked  the  mate 
or  the  quartermaster  to  throw  me  a  runner  that  was 
made  fast — well,  it  went  up  to  the  derrick  or  the 
boom  and  was  made  fast  to  the  mast  at  one  end  and 
the  other  end  could  swing  out  to  the  dock  and  I 
could  catch  that  and  swing  aboard  and  the  mate 
told  me  I  had  better  not  do  that;  that  I  might  get 
hurt. 

Q.     Was  it  the  captain  or  the  mate  who  told  you? 

A.  It  was  the  mate.  The  captain  was  in  hearing 
distance. 

Q.    Was  the  weather  bad  that  day? 

A.  The  weather  wasn't  bad.  It  was  raining. 
There  was  no  wind,  though. 

Q.    Was  the  water  rough? 

A.  Well,  there  is  kind  of  a  current  that  they 
have  there  and  it  was  shifting  the  ship  back  and 
forth. 

Q.  Was  it  kind  of  difficult  to  hold  the  ship  to  the 
dock? 

A.    Yes,  sir,  very  difficult;  breaking  lines  and 

chocks. 

Q.  Is  that  the  reason  why  it  was  necessary  to 
use  the  little  boat?  A.    Yes,  sir. 

Q.  Well,  now,  what  time  were  you  supposed  to 
report  for  duty  that  morning  ? 
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A.     8:00  o'clock. 

Q.  Were  you  or  were  you  not  on  the  clock  and 
ready  for  duty  that  morning  at  8 :00  o'clock? 

A.     I  was.  [1902] 

Q.  Approximately  what  time  that  morning  were 
you  on  the  dock? 

A.     I  should  say  ten  minutes  to  8 :00,  on  or  about. 

Q.  And  was  it  then  that  you  first  discovered  that 
it  would  be  impossible  to  board  the  boat  imme- 
diately? A.     Yes,  sir. 

Q.     Who  was  with  you  then? 

A.  The  first  pumpman,  Lee  Holmes,  and  the 
third  mate,  Roger  Kelly. 

Q.  Now  when  you  made  that  discovery  that  you 
couldn't  get  on  the  boat  immediately  what  did 
you  do? 

A.  We  went  in  a  little  warehouse  that  they  have 
there  for  shelter. 

Q.    All  three  of  you?  A.     Yes,  sir. 

Q.     Did  you  go  any  place  else  ? 

A.     Not  right  at  that  time. 

Q.  Did  you  go  any  place  else  than  that  little 
warehouse  before  you  came  aboard  the  boat? 

A.    Yes,  sir. 

Q.    Where  was  that? 

A.  That  was  at  just  before  8:00  o'clock.  We 
stopped  at  a  bar  room. 

Q.  Did  you  stop  at  a  bar  room  on  the  way  to  the 
boat?  A.     Yes,  sir.  [1903] 

Q.    Who  did? 
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A.  The  three  of  us,  Mr.  Kelly,  Mr.  Holmes  and 
myself. 

Q.     And  what  did  you  do  in  the  bar  room  ? 

A.     Bought  some  drinks. 

Q.     Drinks  from  the  bar?  A.     Yes,  sir. 

Q.     Do  you  know  what  you  were  drinking? 

A.  No,  sir.  I  knew  it  was  whiskey,  but  I  didn't 
know  the  name  of  it. 

Q.     It  was  whiskey?  A.     Yes,  sir. 

Q.  I  wish  you  would  try  to  remember  as  well  as 
you  can  about  how  many  drinks  you  had  ? 

A.     Perhaps  four  or  five. 

Q.     How  many  did  Mr.  Kelly  have  ? 

A.     I  think  we  drank  about  the  same. 

Q.     And  how  many  did  Mr.  Holmes  have? 

A.     About  the  same. 

Q.  Then  after  that  did  you  say  you  went  to  the 
dock?  A.    Yes,  sir. 

Q.  And  then  after  that,  some  time  shortly  there- 
after, did  you  get  in  the  little  pilot  boat  ? 

A.  No,  it  was,  I  should  say,  10:00  to  10:30— 
about  10 :30 — before  we  got  into  the  boat. 

Q.  Can  you  tell  us  why  it  took  you  so  long  to  get 
aboard  [1904}  the  boat? 

A.  Yes,  sir.  They  had  no  way  available  to  get 
out  aboard  until  they  made  preparations  for  this 
boat.  It  took  them,  you  know,  a  little  while;  a 
couple  of  hours,  you  see,  before  they  could  get  in 
touch  with  this  fellow  to  get  the  boat  down  there  to 
bring  us  aboard. 
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Q.  Now  were  you  on  the  dock  waiting  to  go 
aboard  the  big  boat  when  the  little  boat  first  got  to 
the  dock  to  take  you  up  ? 

A.  I  believe  they  called  us  from  the — yes,  they 
called  us  from  the  warehouse,  the  shed  or  shelter. 

Q.     You  had  been  there  for  some  time  ? 

A.     Yes,  sir. 

Q.     How  long? 

A.  Perhaps  an  hour  or  an  hour  and  a  half.  It 
would  stop  raining  once  in  a  while  and  we  would 
come  out  and  it  would  rain  a  little  harder  and  we 
would  go  back  into  the  shelter  again. 

Q.  Now  how  did  you  get  from  the  little  boat 
into  the  big  boat  f 

A.  By  means  of  a  pilot  ladder  hanging  over  the 
side  of  the  ship;  made  fast  to  the  ship,  hanging 
over  the  side. 

Q.     Who  went  up  first? 

A.     I  believe  Mr.  Kelly. 

Q.     Who  went  up  second?  [1905] 

A.    Mr.  Holmes. 

Q.    Who  went  up  third? 

A.     Mr.  Buckless. 

Q.    Was  anybody  else  there  ? 

A.     No,  there  was  just  the  man  in  the  boat. 

Q.  And  then  did  anybody  go  down  the  pilot  lad- 
der? A.     Yes. 

Q.     Who  went  down? 

A.     Several  seamen;  firemen;  you  know,  sailors. 

Q.     Do  you  remember  the  names  of  any  of  them? 


1346  The  Texas  Company  vs. 

(Testimony  of  Clarence  Buckless.) 

A.     I  remember  one  by  the  name  of  Tibbett. 

Q.     Why  do  you  remember  him? 

A.     He  asked  me  for  some  money. 

Q.    He  asked  you  for  some  money? 

A.     Yes,  sir. 

Q.     Did  you  owe  him  some  money? 

A.     No,  sir. 

Q.    Was  he  borrowing  it? 

A.     He  was  borrowing  it.  [1906] 

Q.     How  much  ? 

A.  "Well,  I  told  him  all  I  had  was  a  ten  dollar 
bill  and  I  wanted  to  go  ashore  that  night.  He 
wanted  to  know  what  I  wanted.  I  said  I  was  going 
to  go  out  and  have  a  few  beers  and  a  whiskey  if  I 
desired  it  or  anything  I  wanted. 

"Well,"  he  said,  "I  will  bring  you  back  some 
whisky. ' ' 

So  I  said:  "All  right."  And  gave  him  the  ten 
dollar  bill.  So  he  went  ashore  and  he  bought  this 
whisky  or  supposed  to  be  whisky  and  he  tried  to 
get  it  aboard  the  ship,  but  they  were  watching 
pretty  close  and  they  wouldn't  let  him  come  aboard 
in  the  boat.  He  came  around  in  the  boat  once.  They 
wouldn't  let  him  aboard  with  it,  so  he  goes  back  in 
the  boat  again. 

Q.     The  little  boat? 

A.  Yes.  He  goes  around  and  goes  on  the  dock 
and  it  seems  that  some  sailor  of  the  crew  had  threw 
him  a  line 
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Q.     (Interrupting)     It  wasn't  you? 

A.     No,  sir,  I  was  on  deck  working. 

Q.     What  time  was  this? 

A.  This  was  in  the  afternoon  of  the  same  day 
and  this  fellow  threw  him  a  line  and  he  had  tied 
this  whisky  or  so-called  whisky  on  this  line.  In  fact 
it  was  in  a  bag.  They  tied  a  line  to  the  bag,  to  the 
center  of  the  line,  so  that  one  man  would  hold  the 
line  on  the  dock  and  the  other  man  would  bring  it 
aboard,  as  I  understand.  [1907] 

Q.     Did  you  see  this  happen? 

A.  No,  I  didn't.  I  didn't  see  it  at  all  and  they 
got  it  aboard  the  ship  and  they  have  a  Spanish 
fellow  aboard  there  to  watch  out  for  anything  com- 
ing aboard.  So  he  gets  this  fellow  with  the  whisky 
and  takes  it  away  from  him  and  he  takes  it  up  to 
the  captain's  room.  So  we  decided  the  whisky  was 
gone.   The  following  morning 

Q.  Now  just  a  minute,  Mr.  Buckless.  Now  when 
you  came  aboard  the  vessel  that  morning  were  you 
drunk? 

A.     No,  sir.   I  had  been  drinking.   I  turned  to. 

Q.     Did  you  work? 

A.    Yes,  sir,  I  worked  all  that  day. 

Q.     From  when  until  when? 

A.  From  the  time  I  came  aboard  until  the  mate 
knocked  me  off  that  evening. 

Q.     Until  what  time? 

A.  Until  the  mate  knocked  me  off.  I  don't  know 
what  time  it  was.    It  might  have  been  4:00,  4:30. 
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We  had  a  few  lines  to  splice  that  day,  I  know,  on 
account  of  breaking  them  the  night  before.    They 
had  quite  a  lot  of  trouble  with  the  ship  surging. 
We  were  getting  new  lines  out  of  the  hold. 

Q.  Was  anything  said  to  you  that  day  about 
drinking  or  being  drunk?  A.     No,  sir. 

Q.     By  Mr.  Tranberg  or  Captain  Swanson? 

[1908] 

A.     No,  sir. 

Q.  Now  what  watch  does  the  third  mate  stand  in 
port  ? 

A.  Well,  they  have  it  arranged  between  them- 
selves now.  The  third  mate  stands  the  8 :00  to  12 :00 
watch. 

Q.     The  8:00  to  12:00? 

A.  Yes,  sir.  But  they  can  arrange  it,  I  imagine, 
between  them  if  they  desire  and  stand  any  watch. 

Q.  Now  do  you  know  what  watch  Mr.  Kelly 
stood  that  morning  or  that  day  % 

A.  Well,  as  he  came  aboard  with  me,  which  was 
at  10:30,  I  don't  believe  he  stood  any  of  that  watch. 

Q.     He  didn't  stand  that  watch? 

A.  No,  I  think  the  mate  took  charge  of  the  deck 
that  day. 

Q.    Was  Mr.  Kelly  indisposed? 

A.  Well,  I  wouldn't  say.  I  couldn't  tell  whether 
he  was  or  was  not. 

Q.     Was  he  drunk? 

A.     He  had  been  drinking. 
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Q.  Can  you  remember  when  you  next  saw  him 
on  deck  anywhere? 

A.  I  believe  I  seen  him  on  deck  about  4:00 
o'clock  that  evening  or  5:00  o'clock.  I  believe  he 
relieved  the  mate  to  eat  that  evening. 

Q.     Had  you  been  on  deck  all  day? 

A.    Yes,  sir. 

Q.     In  and  around?  [1909]  A.     Yes,  sir. 

Q.     And  you  hadn't  seen  him  anywhere? 

A.     No,  sir. 

Q.  Do  you  have  reason  to  know  where  he  was 
during  the  day? 

A.     No,  I  didn't  pay  no  attention  to  him. 

Q.     Now,  Mr.  Holmes,  what  is  Mr.  Holmes'  job? 

A.     First  pumpman. 

Q.     And  what  is  a  first  pumpman's  job  in  port? 

A.  To  take  care  of  the  pumps,  keep  them 
greased  and  running,  see  that  the  steam  pressure  is 
accurate,  whatever  the  order;  80  pounds  of  steam 
or  180  or  whatever  they  want  to  carry;  he  is  the 
man,  I  believe,  to  look  after  that;  and  to  assist 
with  the  valves,  watch  the  tanks. 

Q.     What  hours  does  he  work  in  port  ? 

A.  Eight  hours.  They  arrange  that  too.  You 
see  there  are  two  pumpmen  and  they  arrange  that 
themselves.  One  will  work  eight  hours,  no  matter 
what  time  we  might  be  in  port.  It  might  be  from 
4 :00  in  the  afternoon  to  12 :00  at  night  and  the  other 
fellow  from  12 :00  at  night  to  8 :00  the  next  morning 
and  they  rotate  like  that. 
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Q.  Now  do  you  know  whether  Mr.  Holmes  was 
supposed  to  be  on  duty  that  day  ? 

A.  I  really  don't  know  whether  he  was  supposed 
to  be  or  not. 

Q.     Was  he  on  duty  that  day?  A.     No,  sir. 

[1910] 

Q.    Where  was  he? 

A.  He  was  in  his  bunk  most  of  the  day  soon 
after  he  came  aboard. 

Q.  Did  you  see  Mr.  Holmes  in  his  bunk  that 
day?  A.     Yes,  sir. 

Q.     Was  he  drunk? 

A.  I  believe  he  was  pretty  well  under  the  in- 
fluence of  liquor. 

Q.  Mr.  Buckless,  do  you  remember  where  the 
mate  was  standing  when  you  came  up  to  the  top  of 
that  pilot  ladder  that  morning  ? 

A.  No,  I  don't  exactly  know.  He  was  there  on 
deck.  I  remember  seeing  him. 

Q.     He  was? 

A.  Yes,  sir.  I  don't  know  just  where — I  don't 
remember  just  where  he  was  standing. 

Q.    Was  it  close  to  the  top  of  the  pilot  ladder? 

A.  Well,  it  wasn't  very  far  from  it,  I  don't 
believe. 

Q.  Do  you  remember  where  the  captain  was 
standing  when  you  came  to  the  top  of  the  pilot 
ladder  that  day  ? 

A.     No,  I  never  noticed  the  captain  at  all. 

Q.    You  didn't  see  him  right  then?  A.     No. 


Nat.  Labor  Relations  Board  1351 

(Testimony  of  Clarence  Buckless.) 

Q.  Now  you  started  to  say  something  about 
what  happened  the  next  morning  after  the  liquor 
came  aboard  that  night.  [1911]  A.     Yes. 

Q.     Tell  us  about  that. 

A.  Well,  the  next  morning  I  turned  to  at  8:00 
o'clock  and  about  9:00,  I  should  say,  there  was  prac- 
tically all  the  sailors — that  is,  the  sailors  who  were 
on  watch,  including  myself,  was  taking  in  back 
spring,  a  line  they  call  the  back  spring.  Well,  we 
finished.  The  captain  was  on  the  salon  deck  and  he 
said  to  all  of  us:  "Whose  whisky  was  that  that  he 
had  taken  the  night  before  ? ' ' 

So  I  told  him  it  was  mine. 

Q.     Were  you  kidding  him? 

A.  No,  sir.  Well,  I  really  didn't  know  whether 
it  was  all  mine  or  not,  but  I  knew  that  he  said  I 
had  some  whisky  in  that  bag. 

Q.  You  mean  you  felt  like  you  had  an  invest- 
ment'? 

A.  Yes,  sir.  Well,  he  said:  "Are  you  sure  it  is 
yours?" 


(IT 


I  said:  "Yes,  sir. 


Well,"  he  says,  "I  am  going  to  give  you  a  quart 
now,  but  don't  get  drunk."  He  said:  "Use  it  as  it 
should  be  used." 

I  said:  "All  right,  sir." 

So  he  hands  the  quart  of  liquor  to  the  chief  mate. 
The  chief  mate  handed  it  to  me.  I  took  it  back  and 
put  it  in  my  room.  At  coffee  time,  which  is  10:00 
o'clock,  from  10:00  to  10:20,  I  broke  out  the  quart  of 
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so-called  Nigger  nun —  [1912}  Nigarita  rum,  I  be- 
lieve the  name  of  it  was — and  give  all  the  boys  a 
drink  in  the  mess  room.  There  was  perhaps  eight 
or  ten  in  there,  firemen,  sailors  and  so  on.  Some  put 
it  in  their  coffees  and  some  drank  it  straight.  Well, 
between  the  bunch  of  them  they  killed  the  quart 
pretty  quick.  Well,  that  was  the  last  of  that. 

Q.     Did  you  have  any? 

A.     I  did.  I  had  a  coffee  royal. 

That  evening  I  asked  the  captain  for  another 
one,  which  he  gave  me.  I  took  it  back  to  my  room 
and  discovered  it  was  sweet  cider.  The  name  on  it 
was  Champaign  Cider.  "Champaign"  means  "best 
of  cider",  I  believe.  It  is  Spanish.  That  is  what 
was  on  the  bottle.  It  was  Champaign  Cider.  So  I 
took  a  drink  of  it.  It  was  awful  sweet.  I  didn't  care 
for  it,  so  I  gave  that  away  to  different  ones. 

The  following  night  I  asked  him  for  another  one 
and  that  was  a  bottle  of  the  Nigarita  rum,  as  the 
first  one  I  got  was. 

Q.     Did  you  drink  that? 

A.  I  drank  some  of  it  that  evening  and  gave 
the  rest  of  it  away,  gave  drinks  to  different  ones. 

Q.  Do  you  remember  some  of  the  people  to 
whom  you  gave  those  drinks? 

A.  Yes.  Lee  Holmes,  Robert  Clark,  Herman 
Lee,  this  Tibbett.  Well,  there  are  some  more.  I  just 
can't  think  of  their  [1913]  names  right  now. 

Q.     Now  does  that  account  for  three  bottles? 

A.     Yes,  sir. 
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Q.     Were  there  any  more  ? 

A.  Yes,  I  believe  there  was — well,  I  didn't  ask 
the  captain  for  any  more  right  then  until  the  night 
— until  we  got  to  Pasjes.  That  was  several  days 
after  before  I  asked  him  for  any  more,  but  he  gave 
me — I  went  up  one  night.  In  fact,  I  sent  an  oiler 
by  the  name  of  Webb  up  after  a  bottle.  I  was  just 
getting  ready  to  take  a  bath  and  he  asked  me  if  I 
had  anything  to  drink.  I  said:  "No.  The  captain 
has  some  of  mine.  Will  you  go  up  and  get  it.  Tell 
him  I  would  like  to  have  a  bottle. ' ' 

Well,  he  went  up  and  he  said :  "  If  Buckless  wants 
his  bottles  tell  him  to  come  up  himself  and  get 
them. ' ' 

Q.     Who  said  that? 

A.     The  captain  told  this  to  Webb. 

Q.     And  Webb  told  you,  did  he  f 

A.    Yes,  Webb  told  me. 

So  after  I  had  taken  a  bath  I  went  up  and  asked 
the  captain.  So  he  gave  me  another  bottle  and  that 
turned  out  to  be  Champaign  Cider.  So  I  was  ex- 
plaining to  the  captain  that  it  was  nothing  but 
sweet  cider  and  asked  him  if  he  had  any  more  there. 

He  said:  "Yes,  there  is  one  more  bottle. "[1914] 

I  asked  him  what  it  was.  He  said  he  didn't  know; 
he  hadn't  looked  at  it.  We  examined  it  and  found 
it  was  this  Nigarita  rum. 

So  I  said,  "I  think  if  that  was  mixed  up  it  would 
be  a  pretty  good  drink";  put  the  both  of  them  to- 
gether, the  cider  and  the  Nigarita  rum,  because  that 


1354  The  Texas  Company  vs. 

(Testimony  of  Clarence  Buckless.) 
Nigarita  rum  is  pretty  strong.   So  I  mixed  up  some 
of  that  and  gave  the  rest  of  the  cider  to  this  fellow 
Webb  and  I  kept  some  of  the  rum  and  drank  it  the 
night  that  we  sailed  from  Pasjes. 

Q.  Now  do  you  remember  who  else  helped  you 
drink  that  1  Anybody  %  A.     No,  sir. 

Q.     At  Pasjes?  A.     No,  sir. 

Q.  Now  did  you  miss  a  watch  shortly  thereafter 
or  miss  some  time  during  the  day  when  you  Avere 
supposed  to  be  working? 

A.     Well,  the  next  day 

Q.     Is  this  the  day  after  you  left  Pasjes? 

A.  Yes.  The  next  day  I  didn't  feel  very  good  in 
the  morning.  I  had  an  awful  headache  and  I  believe 
the  mate  had  me  cleaning  up  dunnage  down  in  the 
forward  hold.  Dunnage,  I  suppose  you  know  what 
that  is.  It  is  lumber,  different  stuff  they  use  for 
packing  case  goods,  and  we  carried  some  case  goods 
over  there.  Well,  we  were  piling  this  up,  cleaning 
up  the  holds  and  sweeping,  and  my  head  was  aching 
so  bad  that  every  time  [1915]  I  would  kneel  down 
to  pick  up  a  board  it  was  just  too  much  for  me. 
So  I  went  back  in  the  hospital  and  laid  down;  fig- 
ured if  I  laid  down  there  a  few  minutes  I  would  be 
all  right. 

Well,  I  hadn't  any  more  than  laid  there  five 
minutes  before  the  mate  came  back  after  me.  He 
must  have  been  following  me,  because  he  came  in 
soon  after  I  was  in  there  and  told  me  that  I  wasn't 
doing  him  any  good  in  there. 
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I  said:  "All  right,  sir."  And  I  went  back  to  work 
again. 

I  worked  a  little  while  and  it  was  just  too  much 
for  me  and  I  told  him  I  was  going  back  and  turn  in, 
which  I  did.  I  went  back  to  my  room  and  went  to 
bed.  That  afternoon  I  got  up  at — no.  I  stayed  in 
bed  until  4:00  o'clock.  At  4:00  o'clock  they  had  fire 
and  boat  drill.  [1916] 

Q.     They  had  what  ? 

A.  They  had  fire  and  boat  drill  and  I  got  up 
and  attended  the  fire  and  boat  drill  and  went  back 
and  ate  supper  and  the  next  morning  I  felt  fine. 

Q.  What  did  the  mate  say  to  you  there  in  the 
hospital  ? 

A.     He  said  I  was  doing  him  no  good  there. 

Q.  Did  he  ever  make  any  other  reference  to 
your  missing  that  time  % 

A.  That  is  the  only  word  he  ever  said  to  me 
about  it. 

Q.     Did  he  ever  warn  you  about  drinking? 

A.     No,  sir. 

Q.  Did  the  captain  ever  make  any  reference  to 
that  time? 

A.  Nothing.  Only  the  first  time  he  handed  me 
the  bottle  or  handed  it  to  the  chief  mate  he  said: 
"Now,  Buckless,  use  that  right.  Don't  get  drunk." 

Q.  Did  the  captain  ever  make  any  reference  to 
your  missing  this  time  when  you  were  one  day  out 
ofPasjes?  A.     No,  sir. 
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Q.  Now,  Mr.  Buckless,  while  you  were  aboard 
the  "Nevada"  did  that  boat  ever  stop  at  Provi- 
dence, Rhode  Island? 

A.     Never  while  I  was  on  it. 

Q.     Never  while  you  were  on  it1? 

A.     No,  sir. 

Mr.  Martin:  At  this  time,  Mr.  Examiner,  I 
would  like  to  ask  the  respondent  to  produce  from 
the  "Nevada"  any  documentary  [1917]  evidence 
from  the  log  book,  either  the  log  book  or  any  other 
official  documentary  evidence,  showing  that  the 
"Nevada"  ever  stopped  at  Providence,  Rhode  Is- 
land, while  Mr.  Buckless  was  aboard. 

Mr.  Van  Dusen:  Mr.  Examiner,  the  "Nevada" 
is  now  at  sea,  but  I  will  be  glad  to  produce  the 
records  at  the  next  hearing. 

Q.  (By  Mr.  Martin)  Now,  Mr.  Buckless,  when 
was  it  you  were  on  the  "Nevada'"? 

A.  November  17,  on  or  about,  1937,  until  April 
18,  on  or  about,  1938. 

Q.  Mr.  Buckless,  while  you  were  on  the  "Ne- 
vada" how  many  times  did  it  go  to  New  Haven? 

A.     Twice. 

Q.  Was  one  trip  made  before  the  Spanish  trip 
and  one  after?  A.     Yes,  sir. 

Q.  When  the  boat  was  in  New  Haven  on  the 
trip  prior  to  the  Spanish  trip  what  did  you  do? 

A.     That  is,  when  I  went  ashore  ? 

Q.     Yes,  when  you  went  ashore. 

A.  Well,  I  have  a  sister  living  at  Jewell  City, 
a  short  way  from  New  Haven,  Jewell  City,  Con- 
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necticut.  As  I  told  you,  my  wife  died  in  1937.  I  have 
three  children  and  my  second  sister  was  keeping  one 
for  me  and  she  had  appendicitis  and  I  had  called 
her  up  that  day  and  she  had  told  me.  That  was  the 
[1918]  first  I  had  known  of  it.  So  I  went  down  to 
Jewell  City  right  away  to  see  her,  I  stayed  there 
until  about  12:00  o'clock  that  evening  and  my 
brother-in-law  brought  me  back  to  the  ship.  I  never 
had  a  drink. 

Q.    Who  had  appendicitis? 

A.     My  daughter. 

Q.  You  say  you  never  had  a  drink  while  you 
were  off  the  boat  then  1  A.     No,  sir. 

Q.  Now  when  you  were  in  New  Haven  after  the 
boat  returned  from  Spain  tell  us  what  happened 
there  while  you  were  there. 

A.  Well,  that  evening  I  got  off  work  at  5:00 
o'clock.  I  forget  just  what  time  I  went  ashore.  It 
was  around  8:00,  I  imagine;  7:00  or  8:00.  I  went 
up  town,  purchased  a  suit  and  bought  a  suit  case 
and  some  cigarettes  and  regular  stores  for  the  trip 
and  had  a  few  beers  and  went  into  one  bar  room 
and  I  found  the  first  assistant  engineer. 

Q.     Of  the  "Nevada'"? 

A.     Off  the  "Nevada". 

Q.     What  is  his  name? 

A.  Tomlinson.  He  asked  me  if  I  would  have  a 
drink.  I  believe  the  radio  operator  was  already  in 
there  with  him  and  the  steward  Jensen.  Well,  they 
went  back  to  the  ship  a  little  ahead  of  us.  We 
stayed  there  and  drank. 
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Q.     Who  stayed  there  ?  [1919] 

A.  Mr.  Tomlinson  and  I.  The  radio  operator  and 
Mr.  Jensen  went  back  aboard,  I  should  say,  a  little 
after  11 :00  and  at  about  12 :00  Mr.  Tomlinson  called 
a  cab  and  we  both  went  aboard. 

Q.     Do  you  know  how  much  you  had  to  drink? 

A.  I  really  couldn't  say  just  how  many  I  drank 
that  night. 

Q.     What  were  you  drinking? 

A.     Drinking  beer. 

Q.     What  was  Mr.  Tomlinson  drinking1? 

A.     I  believe  he  was  drinking  highballs. 

Q.     Highballs'?  A.     Yes,  sir. 

Q.  When  you  went  aboard  the  boat  were  you 
intoxicated?  A.     No,  sir. 

Q.  While  you  were  in  the  taxi  were  you  intoxi- 
cated? A.     No,  sir. 

Q.  While  you  were  in  the  taxi  was  Mr.  Tomlin- 
son intoxicated? 

A.  Well,  I  wouldn't  just  know  now  whether — 
I  know  he  was  sick. 

Q.     He  was  sick  ?  A.    Yes,  sir. 

Q.     In  the  taxi  cab  ? 

A.  Yes,  sir.  I  wouldn't  say  whether  he  was 
drunk  or  not,  because  I  don't  know.  A  man,  they 
say,  when  he  is  drunk  he  can't  go  no  further.  [1920] 

Q.  Well,  is  Mr.  Tomlinson  a  good  friend  of 
yours  ? 

A.     Well,  he  is  an  ordinary  friend,  as  sailors  are. 

Q.  And  do  you  have  any  regret  about  testify- 
ing concerning  this  incident  ? 
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A.  Well,  there  is  a  lot  of  things,  as  an  officer, 
I  wouldn't  want  to  bring  his  name  into  things  too 
far  that  would  hurt  him. 

Q.  Did  you  assist  Mr.  Tomlinson  aboard  the 
ship  that  night  ?  A.     I  did. 

Q.    Did  he  assist  you?  A.     No,  sir. 

Q.  Did  you  report  for  duty  the  following  morn- 
ing? A.     I  did. 

Q.    At  what  time?  A.     At  8:00  o'clock. 

Q.     How  were  you  feeling? 

A.     I  was  feeling  normally  as  I  generally  am. 

Q.  By  the  way,  Mr.  Buckless,  does  Mr.  Rosen 
smoke?  A.     No,  sir. 

Q.  Now  do  you  remember  being  in  Boston  while 
you  were  on  the  "Nevada"?  A.    Yes,  sir. 

Q.     Will  you  tell  us  what  happened  there  ? 

A.  Well,  I  went  ashore  in  the  afternoon  the  day 
we  arrived  with  two  ordinary  seamen.  They  had 
never  seen  subways  or  the  [1921]  elevated.  So  I 
took  them  through  the  elevated  and  the  subway 
train,  as  I  know  Boston  pretty  well,  which  took  up 
quite  a  lot  of  the  afternoon  and  that  evening  I  went 
out  to  a  cousin's  house.  From  there  we  went  to  a 
dance  hall  and  danced  and  drank  a  few  beers  and 
came  back  aboard  the  ship,  and  I  believe  I  got  back 
aboard  the  ship  around  12:00  o'clock  that  evening. 

Q.     Were  you  drunk  when  you  came  aboard? 

A.     No,  sir. 

Q.     Did  you  report  for  duty  the  next  morning? 

A.     I  did. 
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Q.    At  what  time? 

A.     8 :00  o  'clock,  as  usual. 

Q.     What  time  did  the  boat  leave  port? 

A.     The  boat  left  port  in  the  morning. 

Q.     Well,  did  the  boat  leave  port  the  next  day? 

A.     Yes,  sir. 

Q.  You  were  off  the  boat  just  the  afternoon  and 
evening  before?  A.     Yes,  sir. 

Q.  Do  you  know  what  time  the  boat  left  the 
next  morning? 

A.  I  don't  know  exactly.  It  was  before  break- 
fast, I  believe;  aroimd  7:00  o'clock. 

Q.     Around  7 :00  o  'clock  ? 

A.     I  believe  it  was  around  7 :00.  [1922] 

Q.     Did  you  help  get  her  away  ? 

A.     Yes,  sir. 

Q.  Did  you  direct  the  activities  of  the  men  in 
your  crew  ?  A.     I  did,  yes,  sir. 

Q.     Was  Mate  Olson  there?  A.     Yes,  sir. 

Q.     Was  he  in  a  sober  condition? 

A.     I  believe  so  as  far  as  I  know. 

Q.  What  did  you  do  after  you  assisted  the  men 
in  getting  the  boat  away  from  shore  ? 

A.  We  went  back  and  had  breakfast  and  after 
breakfast  at  8:00  o'clock  I  turned  to  to  do  my  regu- 
lar routine  of  getting  the  ship  ready  for  sea,  stow- 
ing lines,  washing  oil  off  the  tanks  and  Elridge 
plugs,  and  then  I  washed  down,  stowed  cargo  gear 
away,  the  booms,  runners,  falls,  and  blocks. 

Q.    Were  you  sober  that  day?  A.     Yes,  sir. 
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Q.     How  long  did  you  work  that  day  ? 

A.  I  worked  until  about  4:00  o'clock  that  eve- 
ning. When  we  finished  washing  down  the  4:00  to 
8:00  watch  came  on  just  then.  So  I  told  them  to 
clean  up  in  the  shelter  deck,  sweep  up  and  clean  up 
in  the  shelter  deck,  and  I  said:  "After  that,  knock 
off,"  and  I  knocked  off  myself  a  few  minutes  be- 
fore 4 :00. 

Q.  Now  was  there  a  man  by  the  name  of  Smith 
aboard?  [1923]  A.     Yes,  sir. 

Q.     Did  you  see  him  that  day?  A.     I  did. 

Q.     Tell  us  about  that. 

A.     Well,  he  was  drinking  pretty  heavy. 

Q.     What  was  Mr.  Smith's  job?  A.     A.  B. 

Q.     Under  you?  A.     Yes,  sir. 

Q.     You  were  boatswain?  A.    Yes,  sir. 

Q.     Go  ahead. 

A.  And  he  kept  coming  in  my  room.  I  guess  he 
thought  I  had  some  liquor.  He  asked  me  for  some. 

I  said:  "I  haven't  got  any." 

So  he  kept  tantalizing  me  and  I  told  him  to  stay 
out,  which  he  didn't  do.  So  I  slapped  him  a  little. 
In  fact,  I  marched  him  into  his  forecastle  and  told 
him  to  stay  there.  So  he  came  back  in  my  room 
again.  So  I  told  him  if  he  didn't  get  out  I  would 
hit  him.  So  he  drawed  a  knife  on  me.  When  he 
pulled  the  knife  out  I  give  him  a  couple  of  good 
shiners  and  sent  him  to  his  bed  and  he  stayed  there 
until  8:00  o'clock  that  night. 

Q.     When  did  you  next  see  Mr.  Olson? 
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A.  Well,  I  seen  Mr.  Olson — lie  called  me  at 
about  4:30  [1924]  that  evening  and  he  asked  me 
what  I  was  doing. 

I  said :  ' '  Nothing  now. ' '  I  said :  "  I  finished  wash- 
ing down  and  getting  everything  all  shipshape.  The 
4:00  to  8:00  watch,  I  sent  them  to  sweep  up  and 
clean  up  in  the  shelter  deck  and, ' '  I  said, ' '  I  knocked 
off  myself  about  4:00  o'clock." 

He  said:  "That  is  all." 

I  went  back  aft. 

Q.  Mr.  Buckless,  when  you  are  sailing,  when 
you  are  out  at  sea,  do  you  customarily  do  any 
drinking'?  A.     No,  sir. 

Q.  Mr.  Buckless,  how  long  had  the  " Nevada" 
been  at  sea  before  it  got  to  Spain? 

A.     From  Port  Arthur  here? 
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Yes. 

Practically  twenty-three  days  before  we  hit 
first  port  in  Spain. 

Bid  you  go  ashore  at  the  first  port? 
No,  sir.  [1925] 
Bid  the  men  want  to? 

Well,  I  believe  they  would  have  liked  to.  In 
I  would  have. 
Bid  the  men  go  ashore  at  the  second  port? 
Yes,  sir. 

How  long  were  they  allowed  ashore  ? 
All  night. 

One  night?  A.     No,  two  nights. 

Two  nights?  A.     Yes,  sir. 
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Q.    After  twenty-three  days  at  sea? 

A.     Yes,  sir. 

Trial  Examiner  Myers:  You  mean  two  nights 
and  one  day? 

A.  Two  nights.  There  was  two  days  and  two 
nights  we  were  allowed  ashore.  Those  men  off  watch 
could  go  in  the  day  time. 

Q.  (By  Mr.  Martin)  Could  anybody  have 
stayed  off  two  nights  and  a  whole  day  or  would 
he  have  to  go  back  during  the  day? 

A.  No,  he  would  have  to  go  back  and  stand 
his  watch.  They  kept  on  the  regular  watches,  four 
on  and  eight  off. 

Q.    Now  was  that  at  Bilbao  ? 

A.     That  was  at  Bilbao. 

Q.  Then  were  the  men  allowed  off  the  boat  at 
Pasjes?  [1926]  A.     No,  sir. 

Q.  So  that  after  twenty-three  days  at  sea  am 
I  correct  in  saying  that  the  men  were  allowed  off 
the  boat  only  for  two  nights  and  whatever  of  the 
intervening  day  they  weren't  supposed  to  serve  on 
duty? 

A.  Two  nights  and  two  days  when  they  were 
off  watch. 

Q.  You  have  been  on  a  boat  a  good  many  years, 
Mr.  Buckless?  A.     Yes,  sir. 

Q.  You  have  seen  the  amount  of  drinking  in 
ports,  have  you,  during  those  years? 

A.     Yes,  sir. 

Q.     Would  you  say  there  was  more  or  less  drink- 
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ing  in  Bilbao  that  time  and  in  the  Spanish  ports 

than  is  customary  in  one  of  our  American  ports 

here;  that  is,  more  drinking  by  the  sailors  on  your 

ship? 

A.  Well,  I  wouldn't  say  any  more.  Of  course,  at 
that  time  I  believe  there  was  a  little  whiskey 
brought  aboard  the  ship. 

Q.     More  drinking  aboard  the  ship? 

A.  Yes.  Of  course  in  Port  Arthur  here  they 
have  places  to  go  to  in  their  home  port  or  any  place 
here  in  the  States;  more  so  than  they  do  over 
there. 

Q.  Would  you  say  that  there  was  more  drink- 
ing aboard  the  ship  there  than  is  customary  aboard 
the  ship  in  American  ports'? 

A.     I  would  say  so,  yes,  sir.  [1927] 

Q.  Now,  Mr.  Buckless,  you  have  told  me  about 
your  movement  in  Bilbao  and  at  New  Haven  and 
Boston.  Now  is  it  or  is  it  not  true  that  while  you 
were  on  the  "Nevada"  you  did  most  of  your  heavy 
drinking,  if  such  it  may  be  called,  at  those  ports 
we  have  just  been  discussing?  A.     Yes,  sir. 

Q.  Did  you  do  some  drinking  at  some  other 
port?  A.     I  drank  in  Port  Arthur. 

Q.     Did  you  ever  get  on  the  boat  drunken 

A.     No,  sir. 

Q.     At  Port  Arthur? 

A.     No,  sir,  or  any  other  port. 

Q.     Or  any  other  port? 

A.     Or  any  port  while  I  was  aboard  her. 
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Q.  And  you  say  you  did  not  do  any  drinking 
while  the  boat  was  at  sea?  A.     No,  sir. 

Q.  Other  than  the  time  you  have  indicated,  if 
at  all? 

A.  Well,  the  night,  perhaps  the  night  of  sailing, 
if  anybody  has  anything  to  drink,  or  I,  myself,  I 
would  take  a  drink,  when  my  work  is  done. 

Q.     Now  is  whiskey  a  part  of  your  regular  diet? 

A.     No,  sir. 

Q.     At  sea  or  in  port?  A.     No,  sir.  [1928] 

Q.  Do  you  have  to  have  a  certain  amount  of 
whiskey  daily  to  get  along?  A.     No,  sir. 

Q.     Do  you  have  a  habit  of  drinking  regularly? 

A.     No,  sir. 

Q.     Can  you  get  along  without  it? 

A.     Yes,  sir. 

Q.     Are  you  an  habitual  drunkard? 

A.     No,  sir. 

Q.     Have  you  ever  been?  A.     No,  sir. 

Mr.  Martin:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Van  Dusen)  Mr.  Buckless,  have 
you  ever  been  drunk  ? 

A.     Yes,  I  have  been  drunk. 

Q.     On  many  occasions?  A.     No,  sir. 

Q.     About  how  many  would  you  say? 

A.  Well,  I  remember  one,  about  1927  or  1928. 
I  was  at  home.  It  was  on  one  Christmas,  and  I 
really  got  drunk. 
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Q.     Is  that  the  only  time? 

A.  That  is  the  only  time  I  can  remember  that 
I  was  drunk. 

Q.  Mr.  Buckless,  that  incident  in  Boston  when 
you  referred  to  a  man  by  the  name  of  Smith  com- 
ing into  your  room,  about  [1929]  what  time  of  day 
was  he  coming  into  your  room? 

A.  Well,  I  should  say  from  a  quarter  to  four 
until  about  four-thirty,  just  before  the  mate  had 
called  me. 

Q.  He  didn't  come  into  your  room  anytime 
prior  to  a  quarter  to  four,  you  say? 

A.  No.  I  was  on  deck  at  that  time,  and  I 
wouldn't  know. 

Q.  Now  with  this  incident  at  Claymont,  Dela- 
ware, when  you  were  on  the  "Washington,"  did 
you  get  the  consent  of  one  of  the  officers  to  have 
Mr.  Zehreel  take  your  watch? 

A.     No,  I  didn't, 

Q.  Did  you  do  that  often,  have  a  man  switch 
for  you  without  getting  consent? 

A.  Yes.  I  had  done  it  before  with  Mr.  Zehreel 
in  New  Orleans;  and  if  the  mate  doesn't  want  it 
done,  he  would  say  so.  He  would  have  said  some- 
thing then. 

Q.  Well,  at  the  time  you  said  that  the  chief 
mate  of  the  ' '  Washington ' '  discharged  you  for  miss- 
ing a  watch,  was  anybody  present  that  you  re- 
member? A.     No,  I  don't. 

Q.     Just  you  two?  A.     Yes,  sir. 
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Q.  Now  the  incident  at  Bilbao,  Spain,  I  believe 
you  testified  that  you  went  ashore  with  Mr.  Holmes, 
is  that  correct?  A.     Yes,  sir. 

Q.  I  believe  you  also  testified  that  you  and  Mr. 
Holmes  [1930]  had  about  the  same  amount  to  drink, 
is  that  right? 

A.  I  wouldn't  know  whether  he  did  or  not  that 
morning  earlier  in  Bilbao  before  we  came  down 
to  the  dock.  We  drank  about  the  same  amount  at 
the  dock. 

Q.  What  was  his  condition  up  to  the  time  you 
got  to  the  dock? 

A.     Well,  it  was  very  good. 

Q.     He  was  not  drunk?  A.     No. 

Q.    Was  he  drunk  when  you  got  in  the  boat? 

A.     He  was  feeling  pretty  good  then. 

Q.     Would  you  say  he  was  drunk? 

A.  No,  I  wouldn't  say  that  he  was  drunk  at 
that  time. 

Q.  Now  later  that  day,  I  think  you  testified 
you  found  him  in  his  bunk  drunk? 

A.  I  said  he  was  getting  pretty  well  along  under 
the  influence  of  liquor  at  that  time. 

Q.  Is  that  correct  that  you  did  find  him  in  his 
bunk  drunk?  A.     I  wouldn't  say  drimk. 

Q.     You  said  that  before,  didn't  you? 

A.     Well,  I  might  have  said  it. 

Q.     Well,  was  he  drunk? 

A.     I  really  believe  he  was  drunk,  yes. 

Mr.  Van  Dusen:     That  is  all.  [1931] 
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Redirect  Examination 

Q.  (By  Mr.  Wright)  Mr.  Buckless,  does  that 
Mr.  Holmes  still  work  on  the  "Nevada'"? 

A.     Yes,  sir. 

Q.     So  far  as  you  know?  A.     Yes,  sir. 

Q.     Does  Mr.  Kelly  still  work  on  the  " Nevada" ? 

A.     I  believe  so. 

Q.     So  far  as  you  know?  A.    Yes,  sir. 

Q.  Have  you  seen  Mr.  Kelly  in  the  court  room 
in  the  last  few  days?  A.     Yes,  sir. 

Q.     Is  he  in  the  court  room  now? 

A.     Yes,  sir. 

Mr.  Wright:     That  is  all.  [1932] 


Mr.  Pipkin:  To  preface  a  further  motion  I 
want  to  make  [1965]  here,  I  would  like  to  ask 
Mr.  Martin,  Mr.  Mandell  and  Mr.  Ames  where 
Mr.  J.  Gordon  Rosen  is  now. 

Mr.  Martin:  He  is  on  a  boat  which  the  last  I 
heard  of  was  in  Europe. 

Trial  Examiner  Persons:     What  line  is  he  on? 

Mr.  Mandell:     Lykes  Bros. 

Trial  Examiner  Persons :  Do  you  know  how  long 
he  has  been  on  there? 

Mr.  Ames:     Approximately  five  weeks. 

Trial  Examiner  Persons:  Where  is  Mr.  Buck- 
less? 
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Mr.  Ames:  Mr.  Buckless  sailed  this  morning, 
and  this  is  the  first  time  he  has  sailed  since  our 
previous  hearing. 

Mr.  Pipkin:  Do  you  know  what  ship  he  sailed 
on  this  morning? 

Mr.  Martin:     On  the  "Gulf star." 

Mr.  Pipkin:     Do  you  know  where  bound  for? 

Mr.  Martin:     Coastwise. 

Mr.  Pipkin:     And  the  Lykes  ship  foreign. 

Mr.  Martin:     Yes,  sir. 

Mr.  Pipkin:     Where  is  Mr.  Blasingame? 

Mr.  Ames:  The  last  I  know  of  him  in  Galves- 
ton. 

Mr.  Pipkin:  Has  he  sailed  since  the  last  hear- 
ing? 

Mr.  Ames:     I  don't  remember. 

Mr.  Pipkin:  Do  you  know  whether  he  is  on 
the  beach  now? 

Mr.  Ames:     No.  [1966] 

Mr.  Pipkin:  Do  you  know  whether  he  has  re- 
turned to  his  vocation  of  painting  since? 

Mr.  Ames:     No. 

Mr.  Pipkin:     You  don't  know? 

Mr.  Ames:     No. 

Mr.  Pipkin:  Could  you  find  out,  Mr.  Ames,  be- 
fore we  conclude  here,  without  too  much  trouble, 
what  Mr.  Blasingame  is  doing? 

Mr.  Ames:     Yes,  sir. 

Mr.   Pipkin:     Where  is  Mr.   Lortie? 

Mr.  Mandell:  He  is  on  a  vessel.  May  I  ask 
whether  this  inquiry  is  for  the  purpose  of  mitigat- 
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ing  damages,  in  the  event  the  Board  should  order 
reinstatement  ? 

Mr.  Pipkin:  I  don't  want  to  limit  the  purpose. 
I  will  make  this  plain  in  my  motion. 

Mr.  Mandell:  I  would  rather  know  the  purpose 
before  answering  questions,  if  we  may. 

Mr.  Pipkin:  Well  I  can  deduce  my  information 
by  putting  you  on  the  stand,  I  think.  If  you  don't 
want  to  tell  me,  it  is  all  right. 

Mr.  Mandell:  I  will  be  glad  to  tell  you,  but  I 
would  like  to  know  what  you  want  to  know  it  for. 
If  you  put  me  on  the  stand,  I  don't  know  anything 
about  it.  I  would  like  to  know  the  materiality 
of  the  questions. 

Mr.  Pipkin :  One  of  the  purposes  in  making  this 
inquiry  [1967]  is  that  my  motion  which  is  to  follow 
is  going  to  be  in  line  with  the  provision  in  the  Na- 
tional Labor  Relations  Act  that  these  men  have 
obtained  substantial  and  equivalent  employment 
since  they  left  The  Texas  Company.  That  is  not 
by  way  of  mitigation  of  damages,  though  I  under- 
stand under  some  of  the  recent  decisions  it  might 
be  admissible  for  that  purpose. 

My  inquiry  is  predicated  on  my  motion  to  fol- 
low, that  these  men  have  obtained  substantial  and 
equivalent  employment,  under  the  terms  and  follow- 
ing the  wording  of  the  National  Labor  Relations 
Act. 

Do  you  think,  Mr.  Mandell,  Mr.  Lortie  is  at  sea 
now  ? 
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Mr.  Mandell:  That  is  our  information.  We  will 
be  glad  to  supply  the  respondent  with  as  accurate 
information  as  we  can  get,  by  giving  us  some  time. 
Frankly,  I  don't  believe  it  ought  to  become  a  part 
of  the  record.  We  have  no  objection,  because  we 
feel  that  if  the  Board  finds  that  these  men  have 
been  discharged  in  violation  of  the  Act,  and  orders 
their  reinstatement,  with  back  pay,  then  of  course 
would  be  the  time  to  look  into  these  matters.  How- 
ever, if  you  desire  the  information  for  other  pur- 
poses, we  will  be  glad  to  supply  you  with  whatever 
information  we  get- 
Mr.  Pipkin:  It  is  also  your  information  that 
Mr.  Zinkiewycy  is  at  sea  now? 

Mr.  Ames:     No,  sir. 

Mr.  Pipkin:     He  is  not  at  sea  now?  [1968] 

Mr.  Mandell:     We  don't  know. 

Mr.  Pipkin:  What  was  your  last  information 
on  it?  As  I  understood  from  talking  to  you  at  the 
previous  hearing,  he  was  at  sea  at  that  time. 

Mr.  Ames:  Through  error,  I  have  learned.  The 
last  I  heard,  he  was  not  on  the  "L.  J.  Drake." 

Mr.  Pipkin:  You  don't  know  whether  he  has 
reshipped  or  not? 

Mr.  Ames:     No. 

Mr.  Pipkin:     What  about  Mr.  Andrews? 

Mr.  Mandell:     He  is  on  the  "  Gulf  breeze." 

Mr.  Pipkin :     On  the  ' '  Gulf  breeze ' '  ? 

Mr.  Mandell:     Yes. 

Mr.  Pipkin:  Now  may  it  please  the  Examiner, 
respondent,  before  it  gets  into  its  case  here,  at  the 
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conclusion  of  the  Government's  case,  and  after  the 
resting  of  the  Board  and  the  complaining  union, 
moves  to  dismiss  the  complaint  and  all  charges, 
for  the  reason: 

(1)  That  the  Board  has  failed  to  prove  any  dis- 
charge by  the  respondent  of  any  of  the  complain- 
ing witnesses  or  those  filing  charges  for  union  ac- 
tivities. 

(2)  That  the  Board  has  failed  to  sustain  its  gen- 
eral allegation  of  violation  of  the  National  Labor 
Relations  Act. 

And  further,  and  more  specifically,  the  record 
shows,  as  a  matter  of  law,  that  the  complainants 
were  merely  employees  [1969]  under  a  specific  con- 
tract, the  shipping  articles  here  in  evidence,  and 
their  employment  terminated  as  a  matter  of  course 
on  the  termination  or  expiration  of  such  contract. 

And  also  that  in  practically  every  instance,  every 
instance  that  I  have  been  able  to  find  out  anything 
about,  with  the  possible  exception  of  Blasingame, 
that  these  complainants  have  obtained  substantial 
and  equivalent  employment  elsewhere,  and  there- 
fore ceased  to  be  employees  of  The  Texas  Company, 
under  the  National  Labor  Relations  Act,  if  they 
should  be  considered  to  be  employees  after  the  ex- 
piration of  the  voyage  in  question  and  the  expira- 
tion of  the  contract  of  employment,  the  shipping 
articles;  and  also  that  in  every  instance  here  the 
evidence  clearly  shows  that  the  seamen  either  were 
discharged  for  cause  or  quit  their  respective  vessels, 
and  were  not  discharged  for  union  activities.  [1970] 
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This  motion  is  made  before  we  proceed.  We  don't 
want  to  prejudice  it  before  we  put  on  any  testimony. 

Trial  Examiner  Persons:  Do  you  have  anything 
to  say,  Mr.  Martin? 

Mr.  Martin:  No,  Mr.  Examiner,  except  that  the 
motions  are  so  palpably  unsound  that  I  don't  need 
to  say  anything. 

Mr.  Pipkin :  That  is  a  matter  of  opinion  for  the 
Examiner,  the  National  Labor  Relations  Board,  the 
Circuit  Court  and  the  Supreme  Court  to  say. 

Mr.  Martin:     Correct. 

Mr.  Mandell:  The  complaining  union  joins  in 
the  statement  of  Mr.  Martin. 

Trial  Examiner  Persons:  The  motion  will  be 
denied  at  this  time.  [1971] 

Mr.  Pipkin:  Respondent  then  offers  this  stipu- 
lation as  to  what  the  testimony  of  Captain  Peter 
Peterson  would  be,  he  being  in  Norway  at  this  time, 
having  retired,  and  offers  it  as  the  testimony  of 
Captain  Peterson  that  he  would  give  if  he  were 
present  and  were  on  the  stand,  and  to  be  consid- 
ered as  the  evidence  of  Captain  Peterson. 

Mr.  Martin:  Yes.  We  agree  that  on  direct  ex- 
amination [1976]  Captain  Peter  Peterson  would 
testify  as  stated  in  this  stipulation,  on  direct  ex- 
amination; and  we  want  the  record  to  note  that  we 
are  not  admitting  the  trustworthiness  or  truthful- 
ness of  the  statement,  and  that  we  are  not  having 
an  opportunity  to  cross  examine  him. 

Trial  Examiner  Persons :     The  Union  agrees  ? 
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Mr.  Mandell:  Yes,  sir,  subject  to  the  same 
statement. 

Trial  Examiner  Persons:  Put  it  in  with  the 
same  sort  of  heading  as  before,  Mr.  Etter,  please, 
sir. 

(The  statement  was  received  in  evidence  and  is 
as  follows:) 

STIPULATION  RE  TESTIMONY  OF  CAP- 
TAIN PETER  PETERSON  OF  S/S  CALI- 
FORNIA 

It  is  hereby  stipulated  and  agreed,  by  and  be- 
tween counsel  for  the  Labor  Board,  coimsel  to  the 
National  Maritime  Union,  and  coimsel  for  respond- 
ent, The  Texas  Company  that: 

Inasmuch  as  the  testimony  of  Captain  Peter 
Peterson  of  the  SS  "California"  is  considered 
important  to  respondent,  The  Texas  Company,  and 
since  he  has  retired  and  is  now  and  has  for  some 
time  been  in  Norway,  and  since  counsel  for  the 
Board  and  counsel  for  the  Union  do  not  desire  to 
take  the  testimony  of  said  Captain  Peter  Peterson 
by  deposition  on  written  interrogatories,  his  testi- 
mony, if  he  were  called  as  a  witness  in  this  proceed- 
ing would  be  as  follows : 

1.  That  he  was  master  of  the  SS  "California" 
during  [1977]  the  period  June  30,  1937,  to  and 
including  September  19,  1937. 

2.  That  he  recalls  having  as  members  of  his  crew 
during  the  period  of  time  just  referred  to  the  fol- 
lowing seamen  who  are  complainants  in  this  pro- 
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ceeding:  J.  Gordon  Rosen,  A.B.  seaman;  James 
Blasingame,  quartermaster;  Arthur  Spencer,  sec- 
ond pumpman. 

3.  That  these  men  signed  shipping  articles  on 
the  SS  "California"  on  June  30,  1937,  and  left  that 
vessel  on  September  19,  1937. 

4.  That  he  has  examined  the  crew  list  of  the 
SS  "California"  for  the  voyage  ending  September 
18,  1937,  and,  after  such  examination,  definitely 
recalls  that  all  three  of  said  men  were  paid  off 
by  himself  personally  and  that  they  told  him  at  the 
time  that  they  were  voluntarily  quitting  the  vessel. 

5.  That  chief  mate  Dave  Rosen  was  present  at 
the  time  these  three  men  informed  him  (Captain 
Peterson)  that  they  were  quitting. 

6.  That  he  at  no  time  inquired  of  these  men 
whether  they  were  union  men  and  did  not  discharge 
them  for  union  activities  or  for  any  reason. 

7.  That  he  has  never  discriminated  against  these 
seamen  or  any  seamen  beecause  of  union  affiliations 
or  activities.  [1978] 

It  is  further  stipulated  and  agreed  that  the  fore- 
going shall  be  considered  evidence  in  this  proceed- 
ing to  the  same  force  and  effect  as  if  Captain  Peter- 
son so  testified  as  a  witness  on  direct  examination. 

[1979] 


CLARENCE  V.  PETERSON 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 
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(Testimony  of  Clarence  V.  Peterson.) 

Direct  Examination 

Q.  (By  Mr.  Pipkin)  Mr.  Peterson,  I  under- 
stand that  between  June,  or  rather  that  during 
the  year  1937,  you  were  chief  engineer  on  the  ' '  Cali- 
fornia"? A.     I  was. 

Q.  I  want  to  ask  you,  as  a  chief  engineer  at  that 
time  and  now,  whether  or  not  you,  as  chief  engi- 
neer, would  have  any  supervision  or  direction  or 
control  over  what  is  commonly  called  the  deck 
crew  of  a  vessel? 

A.     No,  I  have  not. 

Q.  Likewise  the  mates  would  have  no  super- 
vision over  your  pumpmen  or  wipers,  as  the  case 
might  be  ?  A.     That  is  right. 

Q.     They  would  be  under  your  jurisdiction? 

[1980] 

A.     Yes,  sir. 

Trial  Examiner  Persons:  With  the  qualification 
that  in  port  these  pumpmen  do  come  under  the  first 
mate  in  discharging  cargo  and  taking  on  cargo? 

A.     Yes,  sir. 

Mr.  Pipkin:  You  are  correct,  Mr.  Examiner. 
My  question  was  directed  to  the  time  he  was  at  sea. 

Q.  Mr.  Peterson,  in  your  dealing  with  men 
working  on  vessels  on  which  you  have  been  chief 
engineer  have  you  ever  discriminated  against  a  man 
because  he  was  a  union  member?  A.     No,  sir. 

Mr.  Martin:  I  object,  Mr.  Examiner.  That  calls 
for  a  conclusion. 
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Mr.  Mandell:  Discrimination  has  a  certain  legal 
significance.  He  can  tell  what  he  did,  and  it  will 
be  up  to  the  Board  to  say  whether  it  was  discrim- 
ination or  not. 

Trial  Examiner  Persons:  The  difficulty  is  that 
the  complaint  carries  that  particular  phraseology. 
To  answer  the  complaint  he  must  use  the  language 
of  the  complaint. 

Mr.  Mandell:  I  don't  think  so.  The  complaint 
is  couched  in  legal  phraseology. 

Trial  Examiner  Persons:  Will  you  try  to  re- 
state the  question? 

Mr.  Pipkin:  In  answer  to  what  the  Examiner 
said,  we  were  discussing  it  in  private  a  while  ago, 
and  you  can  have  [1981]  it  in  your  mind,  without 
resorting  to  a  legal  conclusion,  whether  or  not  you 
have  discriminated  against  a  man.  I  will  admit 
that  discrimination  has  a  very  definite  meaning, 
particularly  as  used  in  the  Wagner  Act,  and  par- 
ticularly as  it  has  been  used  very  broady  in  this 
hearing  throughout. 

Trial  Examiner  Persons:  Will  it  serve  the  pur- 
pose if  we  ask  Mr.  Peterson  whether  he  has  ever 
treated  union  members  different  from  nonunion 
members  ? 

Mr.  Pipkin:  That  in  effect  is  the  question  I  am 
getting  at. 

Q.  Have  you  treated  union  members  any  differ- 
ent from  nonunion  members'?  A.     No,  sir. 

Q.    Has  it  been  your  experience  on  Texas  Com- 
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pany  vessels  that  union  men  have  been  treated  dif- 
ferently from  nonunion  men? 

A.  No,  sir,  not  in  my  department.  I  never  knew 
whether  they  belonged  to  the  union  or  not.  I  never 
asked. 

Q.  Have  you  discussed  imion  activities  or  union 
matters  with  the  men  working  under  you? 

A.     No,  sir,  I  do  not. 

Q.  Isn't  it  a  fact  that  you  yourself  have  been 
a  union  man  ?  A.     I  have. 

Q.  Isn't  it  a  fact  that  you  yourself  came  up  from 
the  bottom  in  the  work  you  are  now  doing?  [1982] 

A.    Yes,  sir. 

Q.  I  haven't  asked  you  anything  about  this,  Mr. 
Peterson.  Have  you  seen  any  working  rules  posted 
on  the  "California"  or  on  other  vessels  you  were 
working  on? 

A.  Not  while  I  was  aboard  there  do  I  ever  re- 
member seeing  any. 

Trial  Examiner  Persons:  Could  we  have  the 
working  rules  denned  a  bit? 

Mr.  Pipkin:     Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Persons:  My  question  was  di- 
rected to  Trial  Examiner's  instructions,  which  say 
that  the  transcript  must  always  be  clear  and  under- 
standable to  the  people  that  read  it,  Working  rules 
might  mean  one  thing  to  The  Texas  Company  at- 
torney, and  something  else  to  some  person  who 
might  read  the  record,  and  might  not  understand. 
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Mr.  Pipkin:  I  will  state  that  I  was  asking 
about  those  rules  posted  by  the  company  on  each  of 
its  vessels,  signed  by  the  company,  setting  out  its 
policy  with  reference  to  its  employees,  as  to  hours 
of  work,  or  conditions  of  work,  and  so  forth. 

That  is  all  I  wanted  to  ask  Mr.  Peterson. 

Trial  Examiner  Persons:  What  order  have  wTe 
followed,  the  Board  and  then  the  union? 

Mr.  Martin:     Correct.  [1983] 

Trial  Examiner  Persons:     Mr.  Martin. 

Cross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Peterson,  in  what  din- 
ing room  on  the  boat  does  the  chief  engineer  cus- 
tomarily eat  his  meals? 

A.     The  officers'  mess  room. 

Q.     Who  else  eats  in  that  mess  room? 

A.     On  that  ship,  all  the  licensed  men  eat  there. 

Q.     Will  you  relate  who  that  includes? 

A.  The  captain,  three  mates,  wireless  operator, 
chief  engineer  and  his  three  assistants. 

Q.  Is  that  room  also  referred  to  customarily 
as  the  salon  mess  room?  A.     Yes,  sir. 

Q.  And  it  is  generally  understood  that  the  offi- 
cers on  the  ship  eat  in  it  ?  A.     They  always  do. 

Q.  If  through  coincidence  of  circumstances  the 
captain  and  all  three  mates  happen  to  be  off  the  boat 
when  the  boat  is  on  the  high  seas  who  is  in  charge 
of  the  boat?  A.     I  wouldn't  know. 

Q.     What  if  it  happened  at  port? 
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A.  They  would  be  violating  the  law.  There  must 
be  one  licensed  man  on  deck  and  in  the  engine  room 
at  all  times. 

Q.     I  am  sorry.    I  didn't  hear  that. 

A.  They  would  be  violating  the  law.  There 
should  be  a  [1984]  licensed  man  on  deck  and  in 
the  engine  room  at  all  times. 

Trial  Examiner  Persons:  While  the  ship  is  in 
commission?  A.     Yes,  sir. 

Q.  Some  ships  are  laid  up  with  only  a  watch- 
man? A.     That  is  a  different  procedure. 

Mr.  Martin:     That  is  all.  [1985] 

Q.  (By  Mr.  Mandell)  Mr.  Peterson,  as  the  Chief 
Engineer,  you  have  complete  and  full  charge  of  all 
the  unlicensed  members  of  the  crew  designated  as 
the  black  gang?  A.     Yes,  sir. 

Q.  However,  the  general  executive  aboard  the 
ship  is  the  master? 

A.     Not  over  the  engine  room. 

Q.  Would  you  tell  us  whether  a  master  has  the 
right  to  discharge  a  member  of  the  black  gang  de- 
partment, of  the  unlicensed  black  gang,  without 
consulting  the  engineer?        A.     They  always  have. 

Q.     They   have   that   right? 

A.     They  consult  with  me  beforehand. 

Q.  Have  they  got  the  right  to  discharge  them 
without  consulting  you? 

A.  I  don't  know.  I  have  never  been  up  against 
that  proposition. 
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Q.  He  has  full  and  complete  charge  of  the  ves- 
sel? 

A.  So  far  as  the  engine  room  is  concerned,  that 
is  all  I  know. 

Q.  "Will  you  answer  the  question.  Who  has  full 
and  complete  charge  of  the  vessel? 

A.  Well,  I  wouldn't  say  that  the  captain  had 
charge  of  the  engine  room. 

Trial  Examiner  Persons:     I  didn't  quite  hear. 

[1986] 

Q.  (By  Mr.  Mandell)  I  didn't  ask  you  any- 
thing about  the  engine  room.  I  asked  you  who  has 
full  and  complete  charge  of  the  vessel. 

A.     As  far  as  navigation  is  concerned 

Q.  As  far  as  anything  is  concerned,  who  is  the 
executive  head  of  the  vessel? 

A.     The   captain  would  represent   the  company. 

Q.  Does  the  captain  have  complete  charge  of  the 
vessel  ? 

A.  Well,  I  wouldn't  know,  because  I  have  charge 
of  the  engine  room. 

Q.     How  long  have  you  gone  to  sea? 

A.     About  thirty  years. 

Q.     And  you  started  from  the  bottom? 

A.     I  started  in  as  wiper,  yes,  sir. 

Q.  In  your  experience  of  thirty  years  at  sea 
you  have  shipped  on  the  deck  ?  A.     No,  sir. 

Q.     Never  shipped  as  ordinary  seaman? 

A.     No,  sir. 

Q.     Or  A.  B.  ?  A.     No,  sir. 
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Q.     Quartermaster?  A.     No,  sir. 

Q.     Always  stuck  to  the  engine  department? 

A.     Always.  [1987] 

Q.  How  long  have  you  served  with  The  Texas 
Company  ? 

A.     It  will  be  twelve  years,  I  believe 

Q.     You  are  with  The  Texas  Company  now? 

A.     I  am. 

Q.  For  the  past  twelve  years  you  have  been 
employed  on  their  ships  ?  A.    Yes,  sir. 

Q.     As  a  licensed  officer?  A.     Yes,  sir. 

Q.  And  you  answer,  "I  don't  know,"  to  the 
question  I  propounded  to  you,  which  is,  who  has 
complete  charge  of  the  vessel  ? 

A.  Well,  the  engine  room  is  under  my  charge 
at  all  times. 

Q.  I  didn't  ask  you  that.  Would  you  tell  us 
that  the  master  has  no  authority  to  discharge  any 
unlicensed  member  of  the  crew  in  the  black  gang? 

A.     He  never  has  in  my  experience. 

Q.     He  never  has  exercised  that  authority? 

A.     He  never  has  as  long  as  I  have  been  there. 

Q.  You  don't  know  whether  he  has  that  author- 
ity or  not?  A.     No,  I  don't. 

Mr.  Pipkin :  Mr.  Examiner,  I  think  this  is  quite 
a  little  argumentative. 

Trial  Examiner  Persons:  I  think  the  record  is 
clear. 

Q.  (By  Mr.  Mandell)  Now,  Mr.  Peterson,  have 
you  got  anything  [1988]   to  do  with  reference  to 
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the  policies  that  the  master  has  about  what  members 
of  the  Union  to  employ  or  what  members  of  the 
Union  not  to  employ?  A.     No,  I  haven't. 

Q.     You  have  nothing  to  do  with  that? 

A.     No,  sir. 

Q.  When  a  man  is  signed  on  on  a  ship,  who  signs 
him  on? 

A.  Foreign,  it  would  be  before  the  United  States 
Shipping  Commissioner. 

Q.     In  coastwise   trade? 

A.     Signed  on  in  front  of  one  of  the  officers. 

Q.     Is  he  signed  on  by  the  captain? 

A.     Not  necessarily. 

Q.     Generally? 

A.  I  have  seen  the  mate  sign  them  on  time  and 
time  again. 

Q.  Have  you  ever  seen  the  chief  engineer  sign- 
ing them  on?  A.     No,  sir. 

Q.     Did  you  say,  no?  A.     I  never  have. 

Q.  And  generally  the  master,  or  the  mate  imder 
the  master,  is  the  one  that  signs  the  members  of 
the  crew  on?  A.     Yes. 

Q.  Whether  they  be  in  the  stewards'  department, 
deck  department  or  black  gang  department,  that  is 
correct,  isn't  it?  A.     That  is  right.  [1989] 

Q.  And  what  you  meant  to  testify  therefore,  as 
I  understand,  is  that  you  personally  did  not  care 
what  union  they  belonged  to?  A.     I  did  not. 

Q.     You  don't  know  what  questions  or  what  in- 
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vestigations  the  master  or  mate  made  with  reference 

thereto  ? 

A.  No,  sir,  I  don't  because  I  am  never  around 
there  only  long  enough  to  do  my  own  signing. 

Mr.  Mandell :     That  is  correct.  That  is  all  for  me. 

Q.  (By  Mr.  Martin)  Mr.  Peterson,  are  you  at 
the  present  time  assigned  to  any  vessel  ? 

A.  I  am  with  the  "Connecticut,"  a  new  ship 
about  ready  to  go  in  commission  for  The  Texas  Com- 
pany. 

Q.     That  is  a  new  boat? 

A.  She  will  go  in  commission  possibly  the  mid- 
dle of  next  month. 

Trial  Examiner  Persons:  You  are  in  charge  of 
installing  the  machinery  perhaps? 

A.  Yes,  sir,  and  I  am  going  out  as  Chief  Engi- 
neer. 

Q.  (By  Mr.  Martin)  When  did  you  last  sail  on 
a  boat  that  is  now  in  commission? 

A.  If  my  memory  serves  me  right,  it  was  about 
the  seventh  of  January  of  this  year. 

Q.  Do  you  have  a  contract  of  employment  with 
The  Texas  Company?  [1990] 

A.     No,  I  have  not. 

Q.  Do  you  have  any  written  arrangement  with 
The  Texas  Company?  A.     Not  a  line. 

Q.  Mr.  Peterson,  when  you  are  going  to  sea  do 
you  sign  shipping  articles  just  like  any  other  man 
that  is  going?  A.     I  do. 
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Q.  And  when  you  sign  shipping  articles  that 
constitutes  the  only  contract  of  employment  you 
have  with  The  Texas  Company? 

A.     That  does. 

Q.  Did  you  sign  any  shipping  articles  in  con- 
nection  with   your   present    employment? 

A.     No,  I  did  not. 

Mr.  Martin:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Pipkin)  The  first  pumpman  is 
not  an  officer,  is  he?  A.     No,  sir. 

Q.     The  second  pumpman  is  not  an  officer? 

A.     No,  sir. 

Q.     Oiler  or  wiper?  A.     No,  sir. 

Q.     They  merely  follow  instructions? 

A.     That  is  all.  [1991] 

Q.  Suppose  a  man  on  a  ship  working  in  your 
department  was  a  pumpman,  and  he  doesn't  render 
satisfactory  service,  or  doesn't  know  his  business, 
and  you  decided  he  ought  to  leave  the  ship,  what 
would  you  do  about  it? 

A.  Just  tell  him  he  is  finished,  that  I  don't 
want  him  any  more. 

Q.  And  he  gets  his  pay  and  discharge  from  the 
master  and  leaves?  A.     Yes,  sir. 

Q.  Does  the  master  follow  your  recommendation 
in  those  matters?  A.     He  does. 

Mr.  Pipkin:     That  is  all. 
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Recross  Examination 

Q.  By  Mr.  Mandell)  You  mean  you  report  to 
the  master  that  the  man  is  not  satisfactory,  and  the 
master  pays  him  off. 

A.     I  tell  him  he  is  finished. 

Q.     How  does  the  master  know? 

A.  I  give  him  a  slip  to  go  up  there  and  tell 
the  skipper  that  the  man  is  to  be  paid  off. 

Q.     Who  tells  the  skipper  ?  A.     I  do. 

Mr.  Mandell:     That  is  all. 

Mr.  Martin:     That  is  all.  [1992] 

Mr.  Pipkin :  That  is  all.  Is  it  all  right  to  excuse 
this   gentleman*? 

Mr.  Martin:     Yes,  sir. 

Trial  Examiner  Persons:  So  far  as  I  know,  do 
you   gentlemen   need   him   further? 

That  is  all  Mr.  Peterson. 

Mr.  Pipkin:  Mr.  Examiner,  will  you  give  us 
until  2:00  o'clock  now? 

Trial  Examiner  Persons:  What  will  the  under- 
standing be  when  we  come  back  at  2:00  o'clock? 

Mr.  Pipkin:  That  we  will  proceed  immediately 
with   my   witnesses. 

Trial  Examiner  Persons:  Yes,  I  will  be  glad  to 
do  that.    You  have  no  objection? 

Mr.  Martin:     No  objection. 

Trial  Examiner  Persons:  Adjournment  until 
2:00  o'clock,  by  the  official  clock. 

(Thereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.)  [1993] 
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a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Pipkin)  Your  name  is  Captain  C. 
A.  Bergman?  A.     Yes,   sir. 

Q.  How  long  have  you  been  going  to  sea,  Cap- 
tain? A.     Thirty-eight   years. 

Q.  How  long  have  you  been  with  The  Texas 
Company?  A.     Twelve  years. 

Q.     Have  you  been  a  master  all  that  time? 

A.    Yes,  sir. 

Q.  Were  you  master  of  the  "Washington"  from 
the  first  of  June  of  this  year — are  you  still  the 
master  of  the  " Washington"?  A.     Yes,  sir. 

Q.  You  were  master  of  the  "  Washington"  along 
about  the  first  of  June,  1938?  A.    Yes,  sir. 

Q.  Do  you  recall  a  man  by  the  name  of  Zinkie- 
wycz?  A.    Yes,  sir. 

Q.     And  a  man  by  the  name  of  Buckless  ?  [1995] 

A.    Yes,  sir. 

Q.     And  a  man  by  the  name  of  Rosen? 

A.    Yes,   sir. 

Q.  What  did  they  do  on  your  ship  ?  About  when 
did  they  get  on,  Captain? 

A.  They  came  on  board  some  time  the  beginning 
of  June,  two  of  them  A.  B.'s,  and  the  third  one, 
quartermaster.  Buckless  was  quartermaster.  Zinkie- 
wvcz  and  Rosen  were  A.  B.'s. 
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Q.  Under  whom  did  Rosen  and  Zinkiewycz  work 
directly  ? 

A.     Under  the  chief  mate's  orders. 

Q.     They  were  part  of  the  deck  force? 

A.     Yes,  sir. 

Q.  Did  you  have  any  occasion  to  observe  Mr. 
Buckless?  How  many  trips  did  you  make  while 
they  were  on  board? 

A.     Two  trips  while  they  were  on  board. 

Q.  Did  you  have  occasion  to  observe  Mr.  Buck- 
less  while  he  was  on  board?  A.     Yes,  sir. 

Q.     Do  you  recall  the  time  he  came  on? 

A.  I  didn't  see  him  coming  on  directly  that  I 
remember,  but  I  saw  him  the  same  day  he  did 
come  on  board. 

Q.     Did  you  sign  Mr.  Rosen  on  ?        A.     Yes,  sir. 

Q.    And  Mr.  Zinkiewycz?  A.    Yes,  sir. 

[1996] 

Q.     Did  you  sign  them  on  about  the  same  time? 

A.     Yes,  about  one  after  the  other,  in  my  office. 

Q.  Did  these  men  sign  regular  coastwise  ship- 
ping articles? 

A.  Yes,  sir,  they  signed  regular  coastwise  ship- 
ping articles. 

Q.  How  many  forms  of  shipping  articles  did 
you  use,  Captain? 

A.  I  use  one  form  to  sign  on,  and  then  another 
form  without  signatures,  to  be  posted  in  the  crew's 
quarters. 


Nat.  Labor  Relations  Board  1389 

(Testimony  of  G.  A.  Bergman.) 

Q.     What  quarters? 

A.     The  crew's  mess  room. 

Q.  Did  you  use  one  form  for  coastwise,  and  one 
form  for  foreign  voyages? 

A.  No,  sir,  coastwise  articles  are  Texas  Com- 
pany articles. 

Q.     And  foreign  articles'? 

A.  Foreign  articles  are  United  States  Shipping 
Commissioner  articles. 

Q.  I  hand  you  here  shipping  articles  bearing 
date  June  1,  1938.  I  will  ask  you  if  that  is  your 
signature  to  those  shipping  articles? 

A.  Yes,  sir,  that  is  my  signature  to  those  ship- 
ping articles. 

Q.     And  bears  what  date? 

A.     June  1,  here. 

Q.     This  year?  A.     1938.  [1997] 

Q.     Do  you  see  where  Buckless  signed  on? 

A.    Right  here,  No.  6. 

Q.    As  what?  A.    As  quartermaster. 

Q.    Do  you  see  where  Mr.  Zinkiewycz  signed  on? 

A.     No.  10. 

Q.    As  what?  A.     A.  B. 

Q.     Gordon  Rosen?  A.    No.  11. 

Q.    As  what?  A.    A.  B. 

Q.     They  signed  articles  before  you? 

A.     Yes,  sir. 

Q.     Do  you  see  the  signature  of  Mr.  Zihrul? 

A.     No.  7. 

Q.     How  did  he  sign  on?        A.     Quartermaster. 
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Q.  When  were  those  articles  signed  in  relation 
to  the  time  you  sailed,  Captain? 

A.     The  length  of  voyage? 

Q.  Did  you  have  them  signed  before  you  sailed 
or  after  you  sailed  ? 

A.     I  sign  them  before  the  ship  leaves  the  dock. 

Q.  Is  it  the  custom  to  have  articles  signed  on 
every  voyage?  [1998] 

A.     Absolutely,  at  the  beginning  of  every  voyage. 

Q.  I  hand  you  here  another  shipping  articles. 
That  is  your  signature,  Captain? 

A.     Yes,  sir,  that  is  my  signature. 

Q.    What  date?  A.     June  22. 

Q.  The  same  shipping  articles  you  have  just 
testified  about? 

A.     Exactly  the  same  thing. 

Q.  Open  it  and  see  if  Mr.  Buckless  signed  those 
shipping  articles. 

A.     Buckless  is  No.  8  on  these  articles. 

Q.    And  Mr.  Zinkiewycz?  A.     No.  9. 

Q.    And  Mr.  Rosen?  A.     No.  10. 

Q.     They  signed  one  after  the  other? 

A.     Yes,  they  signed  on  at  the  same  time. 

Q.     One  name  after  the  other?  A.     Yes,  sir. 

Q.     Mr.  Zihrul  signed  that? 

A.     Zihrul  is  No.  6. 

Q.     And  they  signed  before  you? 

A.     Yes,  sir. 

Q.     Before  the  ship  sailed?  [1999] 

A.     Before  the  ship  sailed,  in  every  instance. 
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Trial  Examiner  Persons:  Some  of  these  men 
have  the  same  ratings. 

Mr.  Pipkin:  Same  capacity.  Buckless  was  quar- 
termaster, Mr.  Zinkiewycz  was  an  A.  B.,  Mr.  Rosen 
was  an  A.  B.,  and  Mr.  Zihrul  was  quartermaster. 

I  think  these  have  been  offered  before  as  Re- 
spondent's Exhibit  5  and  Respondent's  Exhibit  11. 

Trial  Examiner  Persons:  And  were  they  intro- 
duced, Mr.  Pipkin? 

Mr.  Pipkin:     Yes,  sir,  I  think  so. 

Q.  Captain  Bergman,  do  you  recall  the  time 
during  the  time  Buckless  was  on  the  ship,  do  you 
recall  the  time  you  were  at  Claymont,  Delaware? 

A.  Yes,  he  was  on  board  when  we  were  in  Clay- 
mont, Delaware. 

Q.     Do  you  recall  when  you  reached  Claymont? 

A.     We  reached  Claymont  on  the  3rd  of  July. 

Q.     Of  1938?  A.     Of  1938. 

Q.  What  did  you  do  during  the  4th  of  July, 
what  did  the  ship  do? 

A.  The  4th  of  July  the  ship  was  discharging 
cargo  alongside  of  the  dock. 

Q.    And  sailed  when? 

A.     Early  on  the  morning  of  the  6th.  [2000] 

Q.  What  are  the  duties  of  a  quartermaster,  as 
was  Mr.  Buckless,  while  the  ship  was  in  port? 

A.  The  duties  of  the  quartermaster  while  the 
ship  is  in  port  is  to  stand  watch,  watch  the  dis- 
charge of  cargo,  and  close  and  open  valves,  as 
directed  by  the  mate  on  deck. 
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Q.     Who  sets  the  watches,  Captain? 

A.  The  chief  mate  sets  the  watches.  He  ar- 
ranges the  quartermasters. 

Q.  Are  seamen,  quartermasters  and  otherwise, 
allowed,  to  shift  their  watches  without  permission? 

A.  No,  sir,  they  are  not,  unless  they  get  per- 
mission from  the  chief  mate.  [2001] 

Q.  Did  Mr.  Buckless  ask  permission  of  you  to 
shift  his  watch  on  the  night  of  July  4  ? 

A.     No,  he  did  not. 

Q.  Did  he  stand  his  watch  the  morning  of  July 
5?  What  was  his  watch? 

A.  His  watch  was  from  midnight  to  4:00  in  the 
morning. 

Q.  Did  he  stand  his  watch  the  morning  of  July 
5? 

A.  The  second  mate  reported  to  me  that  he  did 
not  stand  his  watch. 

Q.     Why,  Captain? 

A.  Because,  the  second  mate  reported  to  me 
the  next  day,  that  Buckless  was  in  a  drunken  con- 
dition, and  could  not  stand  his  watch,  and  could 
not  get  him  out  of  his  bunk. 

Mr.  Martin:  Mr.  Examiner,  I  move  to  strike 
that  last  answer  as  not  responsive  to  the  question. 

Trial  Examiner  Persons:  Read  the  question, 
please. 

(Question  read.) 

Mr.  Mandell:  And  for  the  further  reason  that 
it  is  the  rankest  sort  of  hearsay.  I  assume  they  will 
have  the  mate  here. 
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Mr.  Pipkin:  The  mate  is  here  and  will  follow 
the  Captain. 

Mr.  Mandell:  This  second  mate  is  here,  and 
certainly  when  the  best  evidence  is  available  I  don't 
see  why  they  should  not  use  the  best  evidence. 

[2002] 

Trial  Examiner  Persons:  This  stands  as  an  of- 
ficial report  from  the  second  mate  to  the  captain. 
Objection  overruled. 

Q.  (By  Mr.  Pipkin)  Captain  Bergman,  what 
did  you  decide  to  do  about  Buckless  missing  this 
watch  ? 

A.  After  we  got  out  to  sea  and  I  was  discussing 
the  matter  with  the  chief  mate,  and  also  the  sec- 
ond mate  whose  watch  he  was  on,  I  made  a  decision 
not  to  rehire  him  at  the  final  port  of  discharge, 
which  was  Port  Arthur. 

Q.     Was  that  done?  A.     It  was  done. 

Q.     Did  you  sign  his  discharge?        A.     Yes,  sir. 

Q.    Who  gave  Mr.  Buckless  his  discharge? 

A.     The  chief  mate  did. 

Q.  Captain  Bergman,  do  you  recall  the  type 
of  work  done  by  Rosen  and  Zinkiewycz  on  the  two 
voyages  you  have  mentioned? 

A.  They  did  all  the  ordinary  work  around  the 
decks  that  is  required  on  a  tanker. 

Q.     What  sort? 

A.  Cleaning,  washing  paint,  chipping  and  so 
forth. 

Q.     What  sort  of  workmen  were  they,  Captain? 
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A.  By  the  experience  I  have  had  going  to  sea 
all  these  years,  they  were  the  kind  of  men  I  would 
not  carry  on  the  ship.  [2003] 

Q.     Why? 

A.  Because  their  work  was  not  sufficient;  that 
is,  they  didn't  do  enough  work,  as  the  other  mem- 
bers of  the  crew  did. 

Q.  Was  a  complaint  ever  made  to  you  about 
the  way  they  worked? 

A.  The  chief  mate  made  several  complaints 
right  along  about  those  two  men. 

Q.     What  was  the  nature  of  his  complaint? 

A.  Well,  he  said  they  were  lagging  in  their 
work.  They  didn't  do  enough  painting,  and  what- 
ever they  did  it  was  not  well  enough  done. 

Q.     Did  you  see  them  yourself? 

A.     Yes,  I  watched  them  after  that  myself. 

Q.  Did  you  see  whether  or  not  they  were  lag- 
ging? 

A.  Yes,  sir,  very  lagging.  Whenever  there  was 
work  done  they  stood  around  looking  up  while  the 
other  men  were  working,  which  I  afterward  men- 
tioned to  the  mate,  after  the  mate  made  the  com- 
plaint. I  had  been  watching  them  myself. 

Trial  Examiner  Persons:  Could  we  have  the 
names  of  the  mates  ? 

Mr.   Pipkin:     Johannesen. 

Trial  Examiner  Persons :     And  the  second  mate  ? 

Mr.  Pipkin:     Mr.  Carr. 
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Q.  What  did  you  decide  to  do  about  these  men, 
Captain  Bergman?  [2004] 

A.  After  the  first,  second  voyage  I  decided  to 
let  them  go;  not  to  sign  them  on  again,  on  arrival 
at  Port  Arthur. 

Q.     Which  voyage  ?  A.     Two  voyages. 

Q.     When  did  you  decide  to  let  them  go? 

A.     On  the  second  voyage. 

Q.     Did  you  discuss  your  decision  with  the  mate  ? 

A.  Yes,  sir,  I  discussed  my  decision  with  the 
mate  time  and  time  again. 

Q.  Captain  Bergman,  will  you  please  tell  me 
what  this  is?  A.     That  is  the  crew  list. 

Q.     Does  your  signature  appear  on  it? 

A.     My  signature  is  on  the  back  of  it. 

Q.     Is  it  dated?  A.     July  16. 

Q.  And  the  crew  list  is  for  what,  covering  what 
vessel?  A.     The  " Washington". 

Q.  Do  the  names  of  Zinkiewycz,  Rosen  or  Buck- 
less  appear  on  it? 

A.  No,  there  are  none  of  those  names  here  on 
this  side.  The  names  are  on  the  other  side. 

Q.     Under  what  caption,  what  heading? 

A.  Under  the  caption,  "Paid  off  this  trip,  left 
ship." 

Q.    After  Clarence  Buckless  what  do  you  have? 

A.  Well,  "Drunk  while  on  duty;  unable  to  stand 
watch."  [2005] 

Q.     After  Zinkiewycz  what  do  you  have? 

A.     "Discharged  for  incompetency." 
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Q.     After  Gordon  Rosen  what  do  you  have? 

A.     "Discharged  for  incompetency." 

Q.     Who  made  those  entries  on  there? 

A.     I  did  myself. 

Q.  You  made  those  entries  at  the  time  you 
signed  them? 

A.     At  the  time  I  paid  them  off. 

Mr.  Pipkin:  We  would  like  to  offer  this  in 
evidence. 

Mr.  Martin:     No  objection. 

Mr.  Mandell:  The  complaining  union  objects  to 
the  introduction  of  this  instrument  because,  first, 
it  is  a  self  serving  declaration;  secondly,  it  has  not 
been  shown  at  all  that  these  men  had  anything  to 
do  with  the  entry  or  the  reason  for  whcih  they 
have  been  discharged,  for  which  allegedly  they  have 
been  discharged;  and,  third,  the  instrument  has 
not  been  proven,  and  no  predicate  has  been  laid 
which  would  permit  such  an  instrument  to  be  in 
evidence ;  and,  fourth,  that  the  master  has  not  shown 
the  necessary  elements  which  may  under  some  cir- 
cumstances permit  such  an  instrument  in  evidence 
for  whatever  probative  value  it  may  have. 

Trial  Examiner  Persons:  The  objection  will  be 
overruled,  and  the  document  will  be  received  and 
placed  in  evidence,  being  respondent's  Exhibit  No. 
18. 

(Thereupon  the  document  above  re-  [2006] 
f  erred  to  was  marked  as  ' '  Respondent 's  Exhibit 
No.  18"  for  identification  and  was  received  in 
evidence.) 
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(Testimony  of  G.  A.  Bergman.) 

Trial  Examiner  Persons :  Do  you  want  to  substi- 
tute a  photostat? 

Mr.  Pipkin :     If  I  may. 

Trial  Examiner  Persons:  Surely.  That  is  al- 
ways permissible.  It  will  be  all  right  to  substitute 
a  typewritten  copy  on  this  form  if  it  would  be  more 
convenient. 

N   Mr.  Pipkin:     We  have  a  photostat  machine.   I 
had  planned  to  get  it  photostated.  [2007] 

Trial  Examiner  Persons :  I  take  it  a  typewritten 
copy  would  serve  all  purposes,  made  on  the  same 
form,  would  it  not?  There  is  nothing  here  except 
the  signature  that  need  to  be  photostated. 

Mr.  Mandell:  The  complaining  union  would 
have  no  objection  to  what  copy  be  put  in. 

Mr.  Pipkin:  I  believe  it  would  be  no  more 
trouble  to  have  it  photostated. 

Trial  Examiner  Persons:  Very  well.  You  may 
be  better  fixed  in  that  regard  than  we  are  in  some 
hearings.  We  frequently  have  complaints  about  the 
difficulty. 

Mr.  Pipkin:  We  have  a  machine  here  at  the 
plant. 

Trial  Examiner  Persons :     Very  well. 

Q.  (By  Mr.  Pipkin)  Captain  Bergman,  is  that 
a  list  you  customarily  make  % 

A.  That  is  the  company's  list  that  I  always 
make  up. 

Q.     What  do  you  do  with  that  list  % 
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A.  I  make  it  up  at  every  port  and  mail  it  to  the 
office. 

Q.  You  make  it  up  at  the  beginning  of  each 
voyage  ? 

A.     Just  before  sailing  from  every  port. 

Q.     That  is  your  official  report  as  to  the  crew? 

A.  Official  report  of  the  crew  that  I  take  to  sea 
with  me. 

Q.  And  an  account  of  what  happened  to  those 
on  last  crew  list  that  are  not  on  this  one  ?  [2008] 

A.     And  also  the  crews  that  are  not  on  the  ship. 

Q.  Captain  Bergman,  were  working  rules  posted 
on  the  "Washington"?  A.     Yes,  sir. 

Q.     When  were  they  posted? 

A.  They  were  posted  at  the  time  they  were 
issued,  some  time  last  year,  I  believe  it  was. 

Q.  Did  you  ever  observe  any  union  meetings  on 
the  "Washington"?  A.     I  never  saw  one. 

Q.  Have  you  ever  discharged  a  man  for  union 
activity?  A.     No,  sir. 

Q.  What  has  been  your  treatment  toward  the 
union  men,  the  same  or  different  from  the  way  you 
have  treated  nonunion  men? 

A.  Every  man  on  the  ship  is  alike  to  me,  whether 
he  is  a  union  man  or  a  nonunion  man. 

Q.  Do  you  inquire  as  to  whether  they  are  union 
men? 

A.     No,  sir.   It  is  none  of  my  business  what  he  is. 

Q.  When  did  you  make  up  your  mind  to  fire 
Buckless  with  reference  to  your  stop  over  at  Clay- 
mont? 
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A.  After  the  second  mate  told  me  that  he  did 
not  stand  the  watch  at  Claymont,  Delaware,  my  de- 
cision was  made  up. 

Q.  Do  you  know  whether  or  not  Buckless  ever 
made  that  watch  up?  [2009]1 

A.     I  don't  know. 

Q.  Do  you  know  whether  he  made  any  arrange- 
ments for  anybody  else  to  stand  his  watch  ? 

A.     I  don't  think  he  did;  I  don't  know. 

Q.  How  long  after  you  left  Claymont  did  you 
reach  that  decision? 

Mr.  Martin:  I  object.  This  is  the  fourth  time 
he  has  been  over  that.  He  has  already  testified  that 
he  made  up  his  mind  before  the  ship  left  Claymont. 

Trial  Examiner  Persons :  I  have  no  such  remem- 
brance. 

Mr.  Martin:  I  will  ask  the  reporter  to  read  it 
back. 

Trial  Examiner  Persons:  Yes,  we  will  ask  him 
to  read  it  back. 

(Question  and  answer  read.) 

Trial  Examiner  Persons:  I  take  it  we  are  talk- 
ing about  a  different  thing.  He  said  he  made  up 
his  mind  after  the  second  mate  told  him  that  he 
didn't  stand  his  watch. 

Q.  (By  Mr.  Pipkin)  Did  you  make  up  your 
mind  after  you  left  Claymont  or  before  ? 

A.    After  we  left. 

Q.    How  long  after? 

A.    Before  we  got  in  the  next  port. 

Mr.  Pipkin :     That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Martin)  Captain  Bergman,  do  you 
hire  men  [2010]  from  time  to  time  in  any  port 
where  you  happen  to  need  a  man  ? 

A.  I  give  the  order  for  a  man  when  I  need  a 
man. 

Q.     In  what  ports  ? 

A.     Any  port  wherever  I  need  a  man. 

Q.  Who  do  you  give  orders  to  to  hire  a  man  in 
any  port  where  you  need  a  man  ? 

A.     The  representative  of  The  Texas  Company. 

Q.     In  that  port  ?  A.     In  any  port. 

Q.  Now  from  time  to  time  during  the  12  years 
you  have  been  a  captain  with  The  Texas  Company 
have  you  also  fired  men  from  time  to  time  in  other 
ports  other  than  Port  Arthur? 

A.  At  the  final  port  of  discharge.  That  is  the 
only  port  wherever  I  fire  a  man. 

Trial  Examiner  Persons:  Let's  have  that  port 
of  discharge  clarified  a  bit.  Is  that  discharge  of  the 
vessel  or  discharge  of  the  man  ? 

Q.  (By  Mr.  Martin)  What  do  you  mean  by 
final  port  of  discharge? 

A.  By  final  port  of  discharge  I  mean  a  port 
where  the  voyage  commenced;  when  the  ship  comes 
back  to  that  port,  as  specified  in  the  shipping 
articles.    That  is  the  place  where  I  discharge  him. 

Q.  Now,  Captain  Bergman,  when  you  leave  Port 
Arthur  do  you  customarily  or  ever  leave  Port  Ar- 
thur without  a  full  [2011]  crew? 
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A.  We  always  leave  with  a  full  crew  from  Port 
Arthur. 

Q.     You  always  do  ?  A.     Yes,  sir. 

Q.  Then  if  you  left  Port  Arthur  with  a  full 
crew,  and  you  took  on  an  additional  man  at  some 
other  port,  then  you  would  have  more  than  a  full 
crew? 

A.  I  don't  take  on  any  additional  men  in  outside 
ports,  unless  some  members  of  the  crew  leave  the 
ship  in  the  outside  ports  during  the  voyage. 

Q.  I  see.  Now  is  it  your  testimony  that  you 
never  cause  any  of  the  men  to  leave  the  crew  at  out- 
side ports'?  A.     Absolutely,  no. 

Trial  Examiner  Persons:  I  think  that  is  not 
quite  clear.  When  we  hear  it  it  is  clear,  but  it  might 
not  be  when  seen  in  writing.  Read  the  question  and 
answer,  please. 

(Question  and  answer  read.) 

Q.  Do  you  mean  that  is  not  your  testimony,  or 
that  is  not  your  practice,  that  that  is  not  what 
you  do? 

A.  If  a  man  signs  on  for  a  voyage,  to  make  a 
voyage,  he  has  to  stay  until  the  voyage  is  complete. 

Q.  Captain,  at  this  time  have  you  any  independ- 
ent recollection  that  the  articles  of  June  1  and  June 
22  were  in  fact  signed  before  the  boat  left  the  dock 
here  at  Port  Arthur  % 

A.  Absolutely,  signed  every  man  before  the  ship 
left  the  [2012]'  dock. 

Q.     You  mean  that  is  the  custom  ? 
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A.     That  is  the  custom,  yes,  sir. 

Q.  Can  you  focus  on  these  particular  times  and 
say  definitely  that  happened,  because  there  has  been 
some  testimony  in  this  record  that  ships  have  left 
before  articles  have  been  signed. 

A.  I  don't  know  what  they  do  on  other  ships. 
On  my  ship  I  sign  on  every  man  before  a  ship 
moves  away  from  the  dock. 

Q.  Now  what  ship  are  you  attached  to  now? 
What  is  your  ship  now? 

A.     I  am  not  on  any  ship.  I  am  on  shore  now. 

Q.    Are  you  getting  paid  now? 

Mr.  Pipkin:  I  believe  he  didn't  get  your  mean- 
ing.   He  is  just  here  for  the  purpose  of  this  trial. 

Trial  Examiner  Persons:     You  still  have  a  job? 

A.     I  am  on  pay,  so  the  owners  told  me. 

Q.     Pardon? 

A.  I  am  on  pay,  so  the  owners  told  me;  sub- 
sistence as  well. 

Q.  When  you  get  through  with  this  job  what 
will  you  do,  go  back  to  the  "Washington"? 

A.  Well  that  is  up  to  the  owners  of  the  ship 
what  they  will  do  with  me. 

Mr.  Martin:  What  was  the  last  answer  before 
this,  Mr.  Reporter?  [2013] 

(Answer  read.) 

Trial  Examiner  Persons:  Where  is  the  "Wash- 
ington" now? 

A.     Somewhere  out  in  the  Atlantic  going  north. 

Mr.  Pipkin:  Your  Honor,  there  is  a  telephone 
call.  Will  you  excuse  me  ? 
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Trial  Examiner  Persons:  Yes,  we  will  recess 
until  Mr.  Pipkin  gets  back. 

(Short  recess.) 

Trial  Examiner  Persons:  I  think  we  are  ready, 
Mr.  Martin. 

Q.  (By  Mr.  Martin)  Captain  Bergman,  did  you 
have  any  complaints  with  respect  to  Mr.  Buckless' 
services  as  quartermaster? 

A.  The  mate  on  watch  complained  about  his 
standing  watches. 

Q.     Well  did  he  steer  the  ship  all  right? 

A.     No,  he  was  not  a  good  quartermaster. 

Q.     He  was  not?  A.     No. 

Q.     When  did  you  first  discover  that. 

A.  Well  the  first  time  he  came  on  board.  Grad- 
ually he  commenced  to  get  worse. 

Q.     When  was  that? 

A.     The  first  voyage  he  made.  [2014] 

Q.     You  mean  June  2,  1938?  A.     Yes. 

Q.     How  did  he  get  worse? 

A.  Well,  he  steered  all  right  the  first  voyage 
going  out,  and  gradually  his  steering  became  worse. 

Q.  You  mean  by  gradually  that  he  was  gradu- 
ally get  more  and  more  off  the  course  ? 

A.  He  course  was  not  as  good  as  it  was  the 
first  trip  leaving  Port  Arthur. 

Q.  You  mean  he  steered  a  straight  course  dur- 
ing the  voyage  out  of  Port  Arthur  ? 

A.  His  steering  was  very  good  the  first  trip,  the 
first  voyage. 
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Q.     Then  all  of  a  sudden  he  got  worse  ? 

A.     Not  all  of  a  sudden. 

Q.     You  mean  gradually  got  worse? 

A.  Gradually,  paid  less  and  less  attention  to 
his  steering. 

Q.  Paid  less  and  less  attention  to  his  steering, 
is  that  your  testimony?  A.     Yes,  sir. 

Q.  Now  when  did  you  first  notice  that,  Cap- 
tain ? 

A.  I  first  noticed  that  after  the  second  trip  of 
the  first  voyage. 

Q.    After  the  second  trip  of  the  first  voyage? 

A.  Yes,  sir,  during  the  second  trip  of  the  first 
voyage,  I  mean.  [2015] 

Trial  Examiner  Persons:  You  mean  the  return 
voyage  1 

A.     The  return  trip.    It  was  the  second  trip. 

Q.     Now  where  did  you  go  to  on  the  first  voyage? 

A.     Went  to  Bayonne,  New  Jersey. 

Q.     And  then  returned  to  Port  Arthur  ? 

A.     Yes,  she  returned  into  Port  Arthur. 

Q.  Now,  you  didn't  fire  Mr.  Buckless  at  the 
close  of  that  trip,  did  you?  A.     No,  I  didn't. 

Q.  That  is,  you  signed  new  articles  for  another 
trip?  A.    Yes,  sir. 

Q.  Despite  the  fact  that  he  was  steering  off  the 
course  ? 

A.  Well,  I  wanted  to  give  the  man  another 
chance. 

Q.     I  see.    Now,  had  he  been  a  good  quarter- 
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master  while  he  was  on  the  "Washington"  in  Feb- 
ruary and  March,  1937? 

A.     I  don't  recollect  just  how  he  was  then. 

Q.  But  he  was  good  enough  so  you  took  him 
back   on   in   1938,   is   that   correct?  A.     Yes. 

Q.  And  you  took  him  on  in  1938  despite  the 
fact  that  he  had  just  been  fired  two  months  previ- 
ously from  the  SS  "Nevada"  for  being  an  habitual 
drunkard,  is  that  correct? 

A.  I  didn't  know  that.  I  was  not  on  the  "Ne- 
vada". I  am  just  on  the  "Washington". 

Q.  Now  when  did  the  mate  first  complain  to  you 
concerning  [2016]  Mr.  Buckless? 

A.  The  first  complaint  he  made  to  me  was  after 
leaving  Claymont,  Delaware. 

Q.  Did  anybody  else  complain  to  you  concern- 
ing Mr.  Buckless  or  any  of  his  work  on  the  boat 
prior  to  the  time  the  boat  left  Claymont,  Delaware, 
on  or  about  July  5,  1938  ? 

A.     I  don't  recollect  that. 

Q.     I  beg  your  pardon. 

A.     I  don't  recollect  that. 

Q.  That  is,  you  don't  believe  anybody  did  com- 
plain? A.     I  don't  remember. 

Q.  What  are  your  hours  on  the  boat  when  she  is 
at  sea  ?  A.    My  hours  ? 

Q.    Yes. 

A.     My  hours  are  twenty-four  hours  a  day. 

Q.  Do  you  have  a  normal  daily  routine,  that  you 
are  on  the  bridge  certain  hours,  or  in  your  office  cer- 
tain hours,  or  sleeping  certain  hours  ? 
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A.     Well,  if  the  weather  permits  I  sleep  all  night. 

Q.     What  hours,  roughly? 

A.  Say  between  10:00  o'clock  in  the  evening 
until  about  5 :30  in  the  morning. 

Q.  Now  do  you  customarily  spend  any  certain 
time  on  the  bridge  ? 

A.  Yes,  I  am  on  the  bridge  every  morning  and 
evening.  [2017] 

Q.    When  are  you  on  in  the  evening? 

A.  Say  from  about  5:00  o'clock  until  about 
8:00,  or  7:30. 

Q.     When  are  you  on  in  the  morning? 

A.     From  6:00  to  8:00. 

Q.  Now  were  you  ever  on  the  bridge  between 
12:00  noon  and  4:00  p.m.,  and  12:00  midnight  and 
4:00  a.m.1 

A.  Yes,  sir,  sometimes  I  come  on  the  bridge 
around  2 : 30  in  the  afternoon. 

Q.     But  as  a  rule  you  would  not  be? 

A.     No,  as  a  rule  I  don't. 

Q.  I  see.  And  then  how  long  would  you  stay 
on  the  bridge  when  you  would  go  up  there? 

A.     When,  in  the  afternoon  ? 

Q.     In  the  afternoon. 

A.  I  might  take  a  sight.  If  I  take  a  sight,  I  say 
about  half  an  hour.  Sometimes  I  change  the  course, 
and  then  I  only  stay  a  few  minutes. 

Q.  Now  which  mate  has  the  12:00  to  4:00  shift 
on  the  u Washington"?  A.     Second  mate. 
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Q.     Johnny  Carr?  A.     That  is  him. 

Q.  Did  he  have  that  watch  during  June  and 
July,  1938? 

A.     Yes.  He  always  had  that  watch. 

Q.  Now  prior  to  the  time  you  left  Claymont, 
Delaware,  mid  [2018]  way  on  that  second  trip,  had 
Johnny  Carr  ever  mentioned  to  you  that  Quarter- 
master Buckless  was  getting  off  the  course? 

A.     Yes,  he  did  several  tmes. 

Q.  I  thought  you  said  a  minute  ago  that  no- 
body complained  to  you  concerning  Buckless'  work 
on  the  ship  until  you  pulled  out  of  Claymont  that 
morning  ? 

A.  Well,  I  understood  you  to  say  that  was  in 
port. 

Q.     I  beg  your  pardon. 

A.  You  said  that  was  in  port.  I  understood  you 
to  mean  being  in  port. 

Q.     Now  when  did  Johnny  Carr  first  complain? 

A.     He  first  complained  of  Buckless'  steering. 

Q.     When  was  that?  A.     Out  at  sea. 

Q.     First  trip?  A.     Yes. 

Q.     Did  you  warn  Buckless? 

A.  No,  I  didn't  say  anything  to  Buckless.  I  told 
the  second  mate  to  watch  his  steering. 

Q.  Now  you  didn't  see  Buckless  the  night  he 
missed  his  watch,  did  you? 

A.     No,  I  didn't  see  him.  I  was  sleeping. 

Q.  And  he  stood  his  watch  the  following  morn- 
ing, didn't  he,  or  rather  the  following  day,  from 
12:00  noon  to  4:00  p.m.? 
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A.     Yes,  at  sea.  [2019] 

Q.     After  leaving  Claymont? 

A.    Yes,  at  sea,  after  leaving  Claymont. 

Q.  Captain  Bergman,  at  Claymont  that  trip 
were  you  loading  or  unloading? 

A.     Unloading. 

Q.     When  did  you  finish  unloading? 

A.  Between  midnight  and  4:00  a.m.  that  morn- 
ing. 

Q.     What  time? 

A.  I  don't  know  the  exact  minute.  I  couldn't 
tell  you  the  exact  time. 

Q.     You  can't  tell  me  the  exact  time? 

A.     No.  I  don't  remember  the  exact  time. 

Q.  Now  when  did  you  next  see  Mr.  Buckless 
yourself  after  this  night,  July  4? 

A.  The  following  afternoon,  after  we  left  the 
dock. 

Q.  What  time  the  next  day  did  you  have  your 
discussion  with  Mr.  Carr? 

A.  He  reported  Buckless'  condition  to  me  after 
8:00  o'clock  in  the  morning.  He  reported  Buckless' 
condition  to  me  after  we  left  the  dock. 

Q.     What  time  did  the  boat  leave  port? 

A.  We  left  some  time  after  4:00  in  the  morn- 
ing. 

Q.     That  is  between  4:00  and  8:00? 

A.  Between  4:00  and  8:00,  or  between  4:00  and 
5:00,  I  believe  it  was.  [2020] 

Q.     Did  you  talk  the   Buckless   case   over  with 
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Mr.  Johannesen? 

A.     Yes,  I  talked  to  him  about  it. 

Q.     When? 

A.     After  we  left  the  Delaware  River. 

Q.     That  same  morning? 

A.     Same  day,  I  believe  it  was. 

Q.  And  now  did  you  at  that  time  speak  to  Mr. 
Buckless  about  the  matter? 

A.     No,  I  didn't  talk  to  him  about  it  at  all. 

Q.  Even  though  you  had  made  up  your  mind 
to  fire  him?  A.     Yes. 

Q.  To  your  knowledge,  did  either  the  first  or 
second  mate  talk  to  Buckless  at  that  time  about 
the  matter? 

A.     I  don't  know  anything  about  that. 

Q.     Now  why  did  you  fire  Buckless? 

A.  For  being  drunk  and  an  unreliable  quarter- 
master. 

Q.     Those  are  the  only  reasons,  are  they? 

A.  For  not  being  a  good  quartermaster  there 
at  sea. 

Q.  You  didn't  fire  him  for  missing  the  watch 
then,  did  you? 

A.  Yes,  I  will  consider  it  for  missing  watch, 
being  drunk,  unable  to  stand  watch,  and  not  being 
a  good  quartermaster  at  sea. 

Q.  Now,  you  never  warned  him  about  any  of 
those  things? 

A.  No.  I  thought  it  was  useless  to  warn  a  man 
like  him. 
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Q.  Captain,  do  sailors  customarily  do  some 
drinking  in  port?  [2021] 

A.  Well,  all  the  men  that  take  a  drink,  more  or 
less,  those  that  drink. 

Q.  Some  of  them  get  pretty  drunk  once  in  a 
while?  A.     Yes,  some  do. 

Q.     Do  you  always  fire  them  for  it? 

A.     No,  sir;  give  them  another  chance.  [2022] 

Q.  Now  when  did  the  mate  first  complain  that 
Zienkiewycz  was  slacking  in  his  wT>rk? 

A.     The  first  voyage  he  made. 

Q.  That  is,  during  the  June  2  to  June  21  voy- 
age? A.     The  first  voyage. 

Q.     Who  complained,  the  first  mate  or  second? 

A.     The  first  mate. 

Q.     What  did  he  say? 

A.  He  said  the  man  didn't  do  enough  work,  and 
he  didn't  do  the  work  right. 

Q.     Did  you  make  up  your  mind  to  fire  him? 

A.  No.  I  told  the  mate  that  he  ought  to  give 
him  a  chance,  and  let  him  make  another  trip  and 
see  how  he  worked  out. 

Q.     So  you  let  him  make  another  trip? 

A.     Sure. 

Q.  And  when  did  the  mate  first  complain  con- 
cerning Rosen? 

A.     The  same  time,  first  voyage. 

Q.     But  you  gave  him  another  chance  too? 

A.  I  told  him  to  keep  him  if  he  possibly  could 
keep  him. 
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Q.  When  did  you  make  up  your  mind  to  fire 
Zinkiewycz  and  Rosen? 

A.  That  was  on  the  last  trip  of  the  second  voy- 
age, after  they  didn't  make  good. 

Q.  Well,  did  you  have  a  conversation  with  some- 
body about  whether  you  would  fire  those  two  men? 

[2023] 

A.  Well,  I  had  a  conversation  with  the  chief 
mate,  the  only  man  I  would  have  a  conversation 
with  about  sailors'  work. 

Q.  Will  you  please  relate  to  the  Examiner  what 
was  said  during  that  conversation'? 

Trial  Examiner  Persons :  What  did  you  say,  and 
what  did  the  first  mate  say,  about  those  two  men? 

A.  He  told  me  those  two  men  were  lagging  in 
their  work,  and  that  I  should  get  rid  of  them,  and 
not  sign  them  on  again  after  we  arrived  at  Port 
Arthur.  So  I  told  him:  "You  have  given  them  a 
chance  to  make  the  second  voyage,  and  they  didn't 
make  good,  and  if  you  don't  want  them,  let  them 
go."  That  is  what  I  told  the  mate. 

Q.  Now  did  you  advise  Zinkiewycz  and  Rosen 
then  that  you  were  going  to  let  them  go  at  the  end 
of  that  trip  ? 

A.     No,  sir,  I  didn't  say  anything  to  them. 

Q.     Did  you  tell  the  mate  to  tell  them? 

A.  Yes,  I  told  the  mate.  The  mate  did  the  dis- 
charging, after  we  decided  what  to  do  with  the  men. 

Q.     Did  the  mate  ever  cite  to  you,  ever  give  you 
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any  specific  examples  of  where  they  were  slow  or 

slacking  in  their  work? 

A.  Well,  in  the  general  work.  He  didn't  tell  me 
exactly  at  what  work. 

Q.  Did  you  make  any  independent  investigation 
yourself  in  the  matter! 

A.  Well,  I  watched  those  men  from  the  bridge 
after  the  mate  [2024]  made  his  report  to  me,  and 
I  saw  what  they  were  for  myself. 

Q.     What  did  you  see? 

A.  I  saw  that  they  were  men  that  I  would  not 
carry  myself  if  I  was  the  mate  on  that  ship. 

Mr.  Martin:    Read  that  answer,  please. 

(Answer  read.) 

Q.  Do  you  customarily  make  out  this  crew  list 
for  the  "Washington"? 

A.     Yes,  that  is  my  work. 

Q.     You  do  that  yourself? 

A.  A  man  on  there  types  it  for  me,  and  I  make 
it  out  in  pencil. 

Q.     Who  types  it  for  you? 

A.     I  do  it  myself. 

Q.    And  who  else  does? 

A.  Well,  the  second  mate.  He  has  got  a  type- 
writer. 

Q.  But  you  supply  that  handwritten  draft  of 
what  shall  go  on  the  typewritten  list? 

A.  I  make  all  the  corrections,  and  they  type  it 
after  that. 
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Q.  Is  that  the  practice  on  most  Texas  Company 
boats  1 

A.  I  don't  know  anything  about  what  they  do 
on  the  other  ships.  I  just  know  what  we  do  on  the 
"  Washington  ". 

Q.  Have  you  ever  been  captain  of  any  other 
Texas  Company  boat  than  the  SS  " Washington"? 

A.     Yes.  I  made  a  trip  on  the  "Reaper".  [2025] 

Q.     What  was  the  practice  on  the  "Reaper'"? 

A.  Exactly  the  same  as  I  practice  now  on  the 
"Washington". 

Q.  Where  did  you  go  from  Claymont,  Delaware, 
on  that  trip? 

A.     Went  to  Amesville,  Louisiana. 

Q.     Where  did  the  ship  go  from  there? 

A.     To  Port  Arthur,  Texas. 

Q.     Who  keeps  the  rough  log  on  your  boat? 

A.     The  three  mates. 

Q.  Do  they  record  in  the  log  book  when  any  of 
the  seamen  are  incompetent? 

A.     No,  they  don't  do  that  in  the  rough  log  book. 

Q.     Do  they  in  the  smooth  log?  A.     No. 

Q.     You  keep  the  smooth  log? 

A.     No,  the  chief  mate  keeps  the  smooth  log. 

Q.  Do  you  record  in  either  of  the  log  books 
wThen  a  quartermaster  misses  watch  because  he  is 
dnmken?  A.     No,  we  didn't  do  it  at  that  time. 

Q.     You  didn't  do  it  at  that  time? 

A.     No,  sir. 
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Q.  Is  it  your  testimony  that  there  were  no  union 
meetings  aboard  your  boat  ? 

A.  I  didn't  know  of  any  union  meetings  on  the 
ship. 

Q.  Do  you  customarily  spend  much  time  in  the 
forecastle?  [2026] 

A.  I  go  inspecting  quarters  on  the  ship  once  a 
day  at  sea. 

Q.     What  time? 

A.  Between  the  hours  of  9:00  and  10:00  o'clock 
in  the  morning. 

Q.     You  are  not  back  there  in  the  evening  much  ? 

A.     Never  do. 

Mr.  Martin:    That  is  all. 

Trial  Examiner  Persons :  Do  you  have  any  ques- 
tions, Mr.  Mandell? 

Mr.  Mandell:     No,  Mr.  Examiner. 

Trial  Examiner  Persons:  I  would  like  to  ask 
the  captain  some  questions.  I  am  afraid  they  are 
based  too  much  on  the  ignorance  of  the  Trial  Ex- 
aminer, but  I  have  to  ask  them. 

Q.  Captain  Bergman,  after  you  finish  a  trip  and 
the  crew  works  out  its  last  day  at  5 :00  o  'clock  then 
what  happens?  Who  releases  them;  how  do  they  go 
ashore  ? 

A.  On  arrival  at  the  final  port  of  discharge  at 
5:00  p.  m.  the  articles  of  agreement  expire,  and  the 
crew  is  released  from  the  agreement,  and  they  can 
go  where  they  please. 

Q.     Do  you  expect  them  back? 
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A.  I  will  say  the  owner  of  the  ship  is  at  liberty 
either  not  to  hire  them  or  to  rehire  them. 

Q.  That  goes  for  the  officers  as  well  as  the  un- 
licensed personnel?        A.     The  entire  crew.  [2027] 

Q.  Does  anyone  say  to  the  chief  mate,  come  back 
when  we  sail  again? 

A.  Well,  he  is  at  liberty  to  come  back  or  not  to 
come  back.  That  is  entirely  up  to  the  master. 

Q.  If  you  don't  say  anything  to  him  about  not 
coming  back  he  just  comes  back  when  you  sail 
again  ? 

A.  Yes,  and  if  I  want  him  to  come  back  I  sign 
him  on  for  the  next  voyage;  and  if  I  don't  want 
him  to  come  back  I  don't  rehire  him,  and  don't  sign 
articles  again. 

Q.  If  you  didn't  want  the  chief  mate  to  come 
back  would  you  tell  him  not  to  come  back? 

A.  I  would  tell  him,  I  don't  rehire  you;  I  don't 
want  you  any  more. 

Q.  You  wouldn't  wait  until  he  came  back  ready 
to  sail? 

A.  Well,  that  evening,  at  the  final  port  of  dis- 
charge, I  tell  him,  Mister,  you  are  finished;  I  don't 
want  you  any  more. 

Q.  If  you  didn't  say  that  to  him,  and  he  didn't 
say  anything  to  you  about  not  coming  back,  it  would 
be  understood  he  was  to  be  first  mate  the  next 
voyage?  A.     Yes,  sir. 

Q.     The  same  is  true  of  all  the  men? 

A.     Yes,  sir. 
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Q.     Of  the  engine  room? 

A.     Every  one  that  signed  articles. 

Q.     All  of  the  crew?  [2028] 

A.     Every  one  under  articles. 

Q.  If  they  are  not  told  they  are  fired  they  are 
understood  to  be  going  on  the  next  trip? 

A.     That  is  the  precedent. 

Q.     That  is  correct?  A.     That  is  correct. 

Q.  How  do  they  find  out  when  they  are  expected 
to  report  back?  A.     Those  to  be  hired?  [2029] 

Q.  No,  I  mean  the  crew  generally.  How  are 
they  notified  when  the  ship  is  to  sail  again? 

A.  Put  up  on  the  blackboard  at  the  gangway 
that  the  ship  sails  at  such  and  such  a  time  in  the 
morning. 

Q.     With  the  hour  and  the  day?        A.     Yes,  sir. 

Q.  And  they  are  expected  to  report  ready  for 
duty? 

A.     Yes,  sir,  those  that  have  been  signed  on. 

Q.  Do  they  do  any  duty  before  they  are  signed 
on?  A.     I  don't  imderstand. 

Q.  You  put  up  a  notice  on  the  blackboard  you 
are  going  to  sail  at  5:00  a.  m.  on  July  10? 

A.     Yes,  sir. 

Q.  And  they  come  on  ready  for  duty  at  5:00 
a.  m.  on  July  10? 

A.  Yes,  those  that  have  been  signed  on  on  the 
day  before. 

Q.  You  sign  them  on  the  day  before  the  ship 
sails  ? 
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A.  Yes,  I  sign  them  usually  the  clay  before  the 
ship  sails,  if  the  ship  sails  early  in  the  morning.  If 
the  ship  sails  in  the  afternoon  I  sign  them  on  that 
day. 

Q.  Do  they  do  any  duty  until  they  are  signed 
on?  A.     Yes,  they  sign  the  articles. 

Q.  First,  and  then  they  do  work  that  is  to  be 
done?  A.     Yes,  sir. 

Q.  They  do  no  work  at  all  until  they  are  signed 
on?  [2030] 

A.  No,  they  don't  turn  to  to  do  any  work  until 
they  are  signed  on. 

Q.     They  don't  turn  to  until  they  are  signed  on? 

A.     No,  sir. 

Q.  If  you  are  sailing  at  5:00  a.  m.  do  they  spend 
the  previous  night  on  board? 

A.    Well  some  go  ashore,  and  some  go  on  board. 

Q.  While  they  are  on  board  that  night  are  they 
members  of  your  crew? 

A.     If  they  are  signed  on. 

Q.     If  not,  they  are  not,  that  is  right? 

A.     That  is  right. 

Q.  You  have  a  crew  of  about  how  many,  Cap- 
tain? A.     Thirty-five,  including  myself. 

Q.  In  the  last  year  about  how  many  of  the  35 
have  been  changed? 

A.     Well  I  couldn't  tell  you  the  number. 

Q.     Would  it  be  many? 

A.     It  would  not  be  so  many. 
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Q.  Half  a  dozen?  I  don't  mean  exactly,  but  in 
the  course  of  a  year  about  how  many  new  men 
would  you  have  on  your  ship? 

A.  Say  about  half  a  dozen ;  between  half  a  dozen 
and  a  dozen. 

Q.     Out  of  35? 

A.     Some  go,  and  some  come  back  again.  [2031] 

Q.  I  mean  assuming  those  that  were  changed  or 
fired.  They  might  be  sick,  and  there  might  be  various 
things  that  happened  in  a  crew  of  35? 

A.     Yes,  ^ir. 

Q.  Captain,  in  your  38  years  at  sea  you  have 
seen  a  good  many  changes  on  ships? 

A.     Yes,  I  have  seen  great  changes. 

Q.     The  work  is  easier? 

A.    Well  I  couldn't  say  that. 

Q.  I  don't  mean  for  the  master.  I  mean  for  the 
licensed  and  unlicensed  crew. 

A.  When  I  went  before  the  mast  I  worked  hard, 
and  I  had  good  times,  working  12  hours  a  day,  and 
sometimes  14  and  16. 

Q.     Now  the  rule  seems  to  be  8  hours  a  day? 

A.  Well  I  don't  see  that  they  have  any  better 
times. 

Q.     They  work  less?  A.     They  work  less. 

Q.     The  food  is  better?  ' 

A.    About  a  million  per  cent. 

Q.     Quarters  are  better?  A.     Yes,  sir. 

Q.  Do  you  have  three  quartermasters  where  you 
used  to  have  two?  A.    Yes. 
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Q.  It  has  always  been  customary  on  shipboard 
if  the  crew  [2032]  have  complaints  to  talk  to  the 
master  about  them?  A.    Yes. 

Q.  This  business  of  having  the  crew  meet  is  not 
new? 

A.     That  is  something  new  that  I  heard  about. 

Q.  In  the  old  days  of  the  sailing  ships  didn't 
the  crew,  if  they  had  a  complaint  about  the  food, 
send  a  committee  to  the  captain? 

A.     No,  we  didn't  do  that. 

Q.     What  did  you  do  ? 

A.  The  way  we  did  on  the  sailing  ships,  if  there 
was  any  complaint  to  make  about  the  food,  or  any- 
thing else,  on  English  ships  where  I  used  to  sail, 
the  entire  crew  went  up  to  see  the  captain. 

Q.     The  crew  went  as  a  body?         A.     As  a  body. 

Q.  And  it  is  in  a  sense  the  duty  of  the  captain 
to  listen  to  the  crew? 

A.     One  man  could  speak  up. 

Q.    You  had  a  spokesman? 

A.  One  man  usually.  They  all  can't  speak  at  the 
same  time. 

Q.     Did  you  elect  a  man  to  speak  up? 

A.  No,  sir;  just  one  man  stepped  out,  and  he 
spoke  to  the  captain  what  he  had  to  say. 

Q.  As  we  say  today,  some  man  stuck  his  neck 
out  ?  A.     That  man  spoke  out.  [2033] 

Q.  It  was  the  duty  of  the  captain  to  listen  to 
the  crew?  A.    Yes,  sir;  always  did. 
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Q.  What  makes  it  the  duty  of  the  captain  to 
listen  to  these  complaints  of  the  crew? 

A.  Under  American  law  it  is  the  law.  It  says 
in  the  articles  of  agreement  that  any  member  of  the 
crew  that  feels  aggrieved  in  any  way  at  all,  he  pre- 
sents his  grievances  to  the  master,  and  he  shall  take 
proper  steps  to  remedy  the  complaint. 

Q.  Does  it  also  say  he  shall  listen  to  the  com- 
plaints ?  A.     Absolutely. 

Q.  The  same  rule  for  complaints  about  anything 
else,  about  quarters'?  A.     Yes,  sir. 

Q.     Or  overtime?  A.     Any  complaints. 

Q.  Would  you  just  explain  for  me,  because  I 
have  been  reading  this  record  and  I  am  not  clear 
in  my  mind,  what  constitutes  overtime  on  your  ship, 
the  "Washington"?  When  does  a  man  have  a  right 
to  claim  overtime? 

A.  A  man  has  a  right  to  claim  overtime  for  any 
time  he  works  outside  of  regular  schedules. 

Q.  On  the  voyage  that  means  8  hours  a  day,  two 
watches  of  4  hours?  A.     Yes,  sir.  [2034] 

Q.     For  seven  days? 

A.  At  sea,  anything  over  8  hour  watches,  8  hours 
out  of  24  hours ;  and  in  port  any  time  over  8  hours. 

Q.  At  sea  do  the  watches  stand  for  Sunday  just 
the  same  as  any  other  day  ? 

A.  At  sea  the  crew  doesn't  do  any  unnecessary 
work  outside  of  navigating  the  ship,  such  as  steer- 
ing, keeping  lookouts  and  making  inspections,  and 
so  forth. 
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Q.  If  they  have  more  than  that,  that  is  over- 
time ? 

A.  If  they  work  Saturday  afternoons  and  Sun- 
days, outside  of  the  regular  navigating  of  the  ship, 
they  get  overtime. 

Q.  I  suppose  they  rotate  in  the  necessary  work 
on  Sundays? 

A.     Oh  yes,  they  stand  regular  watches. 

Q.  There  is  something  in  the  record  about  clean- 
ing tanks.  They  get  overtime  for  cleaning  tanks'? 

A.  Yes,  because  the  regulation  is  that  any  man 
that  cleans  a  tank,  goes  down  in  the  tank  and  picks 
up  rust  from  the  bottom  and  hoists  it  out  of  the 
tank,  he  gets  overtime,  besides  his  regular  pay,  on 
regular  working  time. 

Q.  Even  though  he  is  working  on  his  regular 
8  hours? 

A.  Yes.  That  is  something  extra.  That  is  75  cents 
an  hour  extra  over  his  regular  pay. 

Q.  Now  who  keeps  a  record  of  this  overtime, 
the  chief  mate?  A.     The  chief  mate.  [2035] 

Q.  If  there  is  a  dispute  over  overtime,  what  is 
the  procedure? 

A.  The  chief  mate  will  come  to  me  with  the 
amount,  and  I  look  up  the  company's  working  rules 
and  try  to  interpret  them  to  the  best  of  my  ability, 
and  make  a  decision.  And  then  of  course  if  the  mate 
and  the  man  and  I  agree  we  put  it  down  in  black 
-and  white.  [2036] 
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Q.  Suppose  a  man  is  not  satisfied  after  you  make 
your  decision? 

A.     They  usually  are  on  that  ship. 

Q.  I  grant  you  that,  but  suppose  on  some  other 
ship  the  man  is  not  satisfied,  what  he  next  do? 

A.  Well,  in  that  case,  I  should  say  if  he  is  not 
satisfied  with  my  decision  and  the  mate's  decision 
he  can  make  a  complaint  to  the  port  superintendent. 

Q.     To  the  company's  port  superintendent? 

A.    Yes,  sir. 

Q.  That  means  Captain  Rooney  or  Captain 
Hand,  does  it? 

A.     Any  man  above  me  and  the  mate. 

Q.  I  see.  In  your  opinion,  Captain  Bergman, 
how  do  unions  on  shipboard  fit  in?  A.     Sir? 

Q.  In  your  opinion,  how  unions  on  shipboard 
fit  in? 

A.  I  don't  know  anything  about  it,  because  I 
never  had  any  experience  with  unions  on  Texas 
Company  ships. 

Q.  Did  anybody  ever  come  to  you  on  the  "  Wash- 
ington" and  say,  we  have  been  selected  by  the  crew 
as  delegates  to  speak  to  you  about  this  complaint? 

A.     Yes,  one  man  did. 

Q.     Who  was  that  \  A.     That  was  Rosen. 

Q.     What  did  you  do?  [2037] 

A.  Well,  I  told  him:  "I  don't  know  whether 
you  are  a  delegate  or  not,  but  you  are  a  member  of 
the  crew,  and  as  such  I  listen  to  your  grievances, 
and  will  any  complaint  that  you  may  have." 
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Q.     What  was  the  complaint  on  that  occasion? 

A.  On  that  occasion  it  was  a  complaint  that  some 
screens  were  missing  on  the  doors  aft,  screen  doors ; 
and  that  screens  in  the  portholes  were,  and  screens 
above  the  doors  were  busted,  and  buckets  in  the 
bathroom.  So  of  course  I  told  him  that  when  we 
got  back  to  Port  Arthur  I  would  see  what  we  could 
do  about  it.  So  I  wrote  a  letter  to  Mr.  Hand,  stat- 
ing the  deficiencies  that  should  be  corrected  for  the 
crew's  quarters,  and  when  we  arrived  at  Port 
Arthur,  Mr.  Hand  had  them  remedied. 

Q.     The  complaints  were  justified? 

A.     The  complaints  were  justified  and  corrected. 

Q.     Did  you  get  the  buckets  they  wanted? 

A.  We  had  twelve  buckets,  and  screens  made 
and  put  on  the  portholes.  The  carpenters  came  on 
board  and  renewed  screens  on  some  of  the  screen 
doors  where  they  were  busted.  Anyhow,  the  com- 
plaints Rosen  presented  to  me  were  corrected  when 
we  reached  Port  Arthur. 

Q.     Captain,  your  boat  is  not  very  large? 

A.     No,  just  a  medium  size  tanker. 

Q.     How  long?  [2038]  A.     425  feet. 

Q.     And  a  crew  of  only  35  men? 

A.    Yes,  sir. 

Q.  And  you  all  live  aboard  the  full  length  of  the 
voyage?  A.     Yes,  sir. 

Q.  You  know  all  that  happens  on  the  boat,  you 
know  all  about  what  happens,  don't  you? 
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A.  Anything  that  the  officers  in  charge  report 
to  me. 

Q.     You  have  capable  officers? 

A.     Pretty  good  men. 

Q.  They  report  anything  that  you  should  know 
to  you? 

A.  Anything  that  is  of  interest  to  me  they  re- 
port to  me. 

Q.  Would  a  union  on  board  be  interesting  to 
you  ? 

A.  A  union,  I  have  nothing  to  do  with.  As  I  said 
before,  a  man  is  a  man  to  me,  whether  a  union  man 
or  a  non-union  man. 

Q.  Rosen  came  to  you  and  said  he  was  delegate 
from  a  union  meeting'? 

A.  Yes,  he  came  to  me  and  told  me  that  he  was 
selected  delegate  at  a  meeting,  which  I  didn't  see. 

Q.     Was  there  such  a  meeting  on  your  ship? 

A.     I  didn't  see  any  meeting. 

Q.  Was  there  such  a  meeting  on  your  ship, 
Captain?  A.     I  didn't  see  any  meeting  myself. 

Q.     But  was  there  such  a  meeting  on  your  ship? 

A.     Rosen  told  me  there  was  one.  [2039] 

Q.    Was  there  such  a  meeting? 

Q.  (By  Mr.  Pipkin)  Do  you  know  of  such  a 
meeting  ? 

A.  No,  I  didn't  know  it  was  going  on  until 
Rosen  came  to  me. 

Q.  (By  Trial  Examiner  Persons)  Do  you  think 
there  was  such  a  meeting,  Captain? 


Nat.  Labor  Relations  Board  1429 

(Testimony  of  G.  A.  Bergman.) 

A.     Yes,  I  have  heard  about  meetings. 

Q.     On  that  voyage1? 

A.  Yes.  As  a  matter  of  fact,  when  I  walked 
around  in  searching  the  ship  in  the  morning  I  saw 
a  sign  up  out  of  the  galley  there  that  a  meeting  was 
supposed  to  be  held. 

Q.     Giving  the  hour? 

A.  Some  time  in  the  evening.  I  don't  recollect 
the  hour. 

Q.  Did  anybody  report  to  you  that  a  meeting  was 
held  on  that  evening? 

A.  No,  nobody  told  me  anything  before  Rosen 
came  along. 

Q.  During  that  voyage  did  you  get  any  reports 
from  any  source  of  union  meetings  being  held  on 
board  ? 

A.     No,  unless  I  saw  the  notice  stuck  up  myself. 

Q.  Was  the  notice  signed  by  the  secretary  or  the 
chairman  or  something  like  that  ? 

A.  I  don't  remember  whether  it  was  signed  or 
not. 

Q.     What  did  it  say? 

A.  That  a  meeting  will  be  held  at  such  and  such 
a  time,  and  that  date.  I  couldn't  tell  you  the  dates 
or  the  times.  [2040] 

Q.     Give  the  place? 

A.     In  the  crew's  mess  room. 

Q.  Wasn't  there  any  authority  signed  to  it,  sec- 
retary, chairman,  delegate  or  something  of  the 
sort  ? 
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A.  I  couldn't  tell  you  that.  I  can't  remember 
that. 

Q.  Is  it  your  best  recollection  there  was  no  name 
below  the  notice  % 

A.     I  don't  remember  whether  I  saw  a  name. 

Q.     Did  you  see  this  notice  only  on  one  occasion? 

A.  I  saw  it  on  two  occasions,  once  outside  of  the 
galley  there,  and  once  in  the  crew's  mess  room. 

Q.     Were  those  meetings  held,  Captain? 

A.  I  never  saw  them  held  myself.  I  just  say 
Rosen  told  me  that  he  held  a  meeting. 

Q.  I  know,  Captain,  but  you  didn't  see  this  quar- 
termaster drunk  in  his  bunk  there? 

A.     I  have  got  to  take  the  mate's  report. 

Q.    Was  he  drunk  in  his  bunk? 

A.     The  second  mate  told  me  that. 

Q.     Was  he  drunk  in  his  bunk? 

A.     That  is  what  the  second  mate  told  me. 

Q.  On  that  particular  voyage  when  you  saw  this 
notice  of  union  meetings,  Captain,  how  many  union 
members  had  you  aboard? 

A.     That  is  something  I  couldn't  tell  you  [2041] 

Q.     Did  you  have  any? 

A.  I  couldn't  tell  you,  because  I  didn't  inquire 
about  anybody's  affiliations  on  the  ship. 

Q.     You  had  some,  did  you  not? 

A.  I  believe  there  was  some,  but  I  don't  know 
who  was  who. 

Q.  Some  union  member  put  up  two  union  notices 
that  you  saw? 
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A.  Somebody  put  it  up.  I  don't  know  who  it 
was. 

Q.     Did  you  recognize  the  handwriting? 

A.     No. 

Q.     Was  it  a  handwritten  notice? 

A.     Hand  printed. 

Q.     Printed?  A.     Hand  printed. 

Q.  Would  you  say,  Captain,  that  a  union  on 
shipboard  could  function  successfully,  with  benefit 
to  the  crew  and  the  ship  and  the  captain? 

A.  I  couldn't  tell  you,  because  I  haven't  had 
any  experience. 

Q.  Would  you  be  interested  somewhat  to  have 
such  an  experience? 

A.  Well,  that  is  entirely  up  to  the  owners  to  de- 
cide what  they  shall  have  on  their  ships. 

Q.  Have  the  owners  given  you  instructions  about 
unions  on  your  ships? 

A.  No,  sir,  they  never  have  said  anything  about 
it. 

Q.  Did  they  give  you  any  instructions  about 
unions  on  your  [2042]  ship?  A.     No,  sir. 

Q.  Did  they  instruct  you,  as  captain  of  the 
"Washington",  that  you  should  not  discriminate  be- 
tween union  and  non-union  ? 

A.  I  have  instructions  that  every  man,  union  or 
non-union,  should  be  treated  alike  on  the  company 
ships.  [2043] 

Q.  Do  you  have  any  instructions  as  to  the  I.  S. 
U.  and  the  N.  M.  IT.?  A.     None  at  all. 


1432  The  Texas  Company  vs. 

(Testimony  of  G.  A.  Bergman.) 

Q.  I  think  that  is  the  International  Seamen's 
Union?  A.    Yes,  sir. 

Q.  And  the  other  union  is  the  National  Maritime 
Union  ?  A.     That  is  what  I  heard,  two  factions. 

Q.  Did  yon  ever  get  any  instructions  from  the 
company  and  its  officials  naming  those  two  unions'? 

A.     No,  sir,  not  a  word. 

Trial  Examiner  Persons:     Thank  you,  Captain. 

Anything  further? 

Redirect  Examination 

Q.  (By  Mr.  Pipkin)  Captain  Bergman,  did  you 
object  to  union  meetings,  if  there  were  any  held? 

A.  I  never  objected  to  them  on  a  ship,  because  I 
remain  absolutely  neutral  in  every  respect. 

Q.  You  have  stated  that  you  did  not  fire  a  man 
for  getting  drunk;  that  you  gave  him  a  second 
chance.  Is  there  a  difference  in  your  mind  between 
getting  drunk  and  not  missing  a  watch  and  getting 
drunk  and  missing  a  watch?  Is  one  more  serious 
than  the  other? 

A.  Well,  I  always  have  been  in  the  habit  of  over- 
looking drunks  who  have  been  drinking  on  their  own 
time,  as  long  as  they  report  to  me  on  duty  in  sober 
condition.  On  his  time  [2044]  off  he  can  do  what  he 
pleases,  get  drunk,  jump  over  the  sides,  or  anything 
he  wants. 

Q.  Is  missing  a  watch  a  pretty  serious  thing  on 
a  ship? 
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A.  It  puts  that  much  more  work  on  the  other 
fellow. 

Q.  Did  anybody  have  to  double  up  on  this  par- 
ticular occasion? 

A.  No,  the  second  mate  did  the  work  himself 
then. 

Q.  Do  you  recall  whether  the  quartermaster  on 
from  8:00  to  12:00  stayed  on  from  12:00  to  4:00? 
Did  the  quartermaster  Zihrul  who  was  on  8:00  to 
12:00  stay  on  from  8:00  to  4:00? 

A.  Yes,  the  second  mate  reported  that  Zihrul 
stood  a  part  of  Buckless'  watch  on  that  particular 
night. 

Q.  Did  you  see  Buckless  the  next  morning  when 
you  cast  off?  A.     No,  I  didn't. 

Q.  Had  you  ever  seen  him  on  deck  before  on 
either  of  those  voyages? 

A.  Yes,  I  saw  him  around  decks  when  I  came 
on  board  in  the  afternoon  or  morning.  Whenever 
I  saw  him  on  deck,  on  watch,  he  was  always  sitting 
down  on  something,  and  when  he  saw  me  coming 
he  would  jump  to  his  feet. 

Q.  Did  you  ever  see  him  come  aboard  under  the 
influence  of  liquor? 

A.  No,  I  have  not  seen  him,  because  he  always 
happened  to  do  that  at  a  time  when  I  was  not 
around. 

Q.  Captain,  did  you  ever  receive  a  report  from 
the  mate  as  [2045]  to  the  degrees  Buckless  would  be 
off  on  his  steering? 
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A.  Well,  the  second  mate  told  me  that  he  was 
off  the  course  sometimes  5  or  10  degrees,  which  I 
saw  from  the  bridge. 

Q.     Did  you  ever  notice  him  off  the  course? 

A.     I  saw  the  wake  of  the  ship. 

Q.     You  set  the  course? 

A.  I  told  the  mate  to  set  the  course.  I  didn't  set 
it  myself. 

Trial  Examiner  Persons:  Do  you  mean  5  de- 
grees? A.     5  or  more  degrees. 

Q.     Five  points?  A.     5  degrees. 

Q.  (By  Mr.  Pipkin)  Do  you  allow  smoking  on 
the  bridge?  A.     No,  sir. 

Q.  Did  you  ever  have  a  report  from  the  mate 
as  to  Buckless  smoking  on  the  bridge  ? 

A.  I  have  seen  matches  outside  of  the  wheel- 
house  door,  and  I  asked  the  second  mate  where 
these  matches  came  from.  They  were  burned  out 
matches.  And  he  said  he  didn't  know. 

Q.     What  was  this,  the  4:00  to  8:00  watch? 

A.  Well,  I  just  saw  them  in  the  morning  when 
I  went  up  there  at  6:00  o'clock;  and  the  second 
mate  came  up  at  6:00  o'clock  to  wind  the  chronom- 
eter, and  I  asked  him  where  the  matches  came  from 
outside  of  the  wheel-house  door.  And  I  told  him 
it  was  his  watch,  and  nobody  could  smoke,  and  he 
said  [2046]  he  would  see  who  was  smoking  around 
and  throwing  those  matches  around. 

Q.  You  don't  have  a  regular  watch,  do  you, 
Captain? 
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A.     My  watch  is  every  watch. 

Q.    You  are  free  to  go  and  come  as  you  please? 

A.     Yes.  My  watch  is  twenty-four  hours. 

Q.  If  you  want  to  go  up  on  the  bridge  in  the 
middle  of  the  night  that  is  your  business  ? 

A.     Any  time. 

Q.  Do  you  ever  come  up  and  go  up  on  the  bridge 
at  night? 

A.  Sometimes,  when  I  can't  sleep,  weather  or 
something  like  that,  I  go  up  on  the  bridge  and  look 
around. 

Q.  Do  you  take  a  turn  around  the  deck  before 
you  go  to  bed? 

A.  No,  I  never  go  down  on  the  main  deck  unless 
I  have  to  for  something. 

Mr.  Pipkin :     I  believe  that  is  all. 

Mr.  Williams :  Will  your  Honor  indulge  us  just 
a  moment  ?  I  think  we  are  about  through. 

(Short  recess.) 

Mr.  Pipkin :     I  believe  that  is  all. 

Trial  Examiner  Persons:     Anything  further? 

[2047] 
Recross  Examination 

Q.  (By  Mr.  Martin)  Captain,  do  you  know  of 
other  instances  on  your  boat  where  a  man  has  got- 
ten somebody  else  to  stand  his  watch  for  him  with- 
out your  permission? 

A.  No,  I  don't  know  of  any  instances.  I  never 
allow  a  man  to  stand  anybody's  watch  unless  he 
gets  permission  from  the  chief  mate. 
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Q.     Or  yourself  ? 

A.     The  chief  mate ;  not  myself. 

Q.  Did  you  ever  fire  anybody  for  letting  some 
one  else  take  his  watch  without  permission  of  the 
chief  mate  ? 

A.     I  don't  recollect  that  I  have  ever  done  it. 

Q.     You  don't  remember  of  ever  doing  it? 

A.     I  don't  remember. 

Q.  Is  it  customary  on  Texas  Company  ships, 
if  you  know,  to  discharge  men  who  get  others  to 
stand  their  watch  for  them  without  asking  permis- 
sion from  the  chief  mate  f 

A.  Well  I  don't  know  anything  about  other 
Texas  Company  ships.  I  only  know  about  the 
"Washington." 

Q.  Did  you  yourself  ever  fire  a  man  for  that 
reason?  A.     I  don't  recollect. 

Q.  Captain,  after  the  boat  has  arrived  in  Port 
Arthur  at  the  end  of  one  voyage,  and  you  have 
not  signed  articles  on  for  the  new  voyage,  do  you 
let  the  same  men  stay  on  board  during  the  night? 

[2048] 

A.  Yes,  if  they  elect  to  stay  there  they  can  stay 
overnight. 

Q.  Do  you  feed  them  their  breakfast  in  the 
morning  % 

A.  Well  that  is  something  we  are  not  particular 
about.  If  they  want  to  have  a  meal  they  can  eat. 
There  is  always  plenty  of  food  left. 

Q.     Is  that  charity? 
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A.  Well  people  come  on  board  and  eat  meals 
regularly.  I  don't  know  who  they  are,  in  the  mess 
room,  in  the  officers'  mess.  We  don't  object  to  a 
sailor  having  a  meal. 

Q.  It  is  customary  for  men  to  have  their  meals 
whether  they  have  signed  their  articles  or  not? 

A.  Sure,  there  is  plenty  of  food  there  all  the 
time. 

Q.  And  you  don't  eject  them  from  the  boat  and 
not  allow  them  to  sleep  there  that  night  1 

A.  No,  I  don't  eject  them.  If  they  want  to  sleep 
they  can  stay  there  that  night. 

Q.  And  you  have  never  had  any  instructions 
from  any  officers  of  the  company  to  treat  those 
men  in  any  other  manner  than  you  say? 

A.  I  have  got  instructions  to  treat  my  men  with 
the  best  consideration;  to  give  them  the  best  treat- 
ment I  can. 

Q.  And  so  you  do  give  your  men  the  best  treat- 
ment ?  A.     I  do,  the  best  I  can. 

Q.  Even  though  they  have  not  signed  articles 
for  the  next  [2049]  trip,  is  that  right? 

A.     Absolutely. 

Mr.  Martin:     That  is  all. 

Q.  (By  Mr.Mandell)  Captain  Bergman,  let  me 
ask  you  one  or  two  questions,  please.  Now  it  is  true, 
is  it  not,  Captain,  that  seamen  when  they  are 
ashore,  especially  in  their  home  port,  they  will  get 
drunk  a  little  bit,  won't  they?  It  is  true  seamen 
in  their  home  port,  they  will  get  drunk? 
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A.     Well  no  doubt,  yes,  those  that  take  a  drink. 

Q.  You  have  seen  while  aboard  the  steamship 
''Washington"  a  seaman  come  back  aboard  pretty 
well  organized,  from  shore? 

A.     How  organized? 

Trial  Examiner  Persons:  I  was  just  going  to 
suggest  this  record  goes  to  Washington. 

Mr.  Mandell :     I  was  going  to  clarify  it. 

Q.     They  come  back  to  the  vessel  pretty  drunk? 

A.  Well  sometimes  you  can  notice  it  on  them, 
and  sometimes  you  can't. 

Q.  Sometimes  a  member  of  the  crew,  and  some- 
times some  of  the  officers  ? 

A.  Every  man  who  drinks.  Sometimes  you  can 
notice  it  on  a  man,  and  sometimes  you  can't. 

Q.  As  a  matter  of  fact,  have  you  ever  seen  either 
an  officer  or  a  member  of  the  crew  aboard  the 
steamship  "Washington"  coming  back  to  the  ship 
drunk?  [2050] 

A.  Yes,  I  have  seen  men  coming  back  drunk  to 
that  ship  during  the  years  I  have  been  aboard. 

Q.  Captain  Bergman,  during  your  years  of  ex- 
perience you  have  seen  men  come  back  so  drunk 
they  were  unable  to  stand  their  watch  ? 

A.    Yes,  I  have  seen  that  too. 

Q.  And  then  they  go  to  their  bunk  and  sleep 
it  off? 

A.  Yes.  Nobody  bothers  them,  provided  they 
don't  have  to  come  on  deck  to  stand  their  watch. 

Q.     And  when  they  are  too  drunk  to  stand  their 
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watch  and  they  go  to  sleep  that  off,  some  one  else 

takes  their  place  on  watch,  you  have  seen  that? 

A.  Well  we  have  got  to  have  a  man  on  deck  to 
do  the  work. 

Q.     Have  you  seen  that  done  ? 

A.     Yes,  I  have  seen  that  done. 

Q.  And  have  you  fired  every  man  who  missed 
his  watch  on  the  steamship  " Washington"  because 
of  being  drunk  ? 

A.     If  he  carries  that  on,  I  fire  him. 

Q.  If  a  man  misses  one  watch  because  he  was 
drunk,  and  somebody  else  takes  his  place,  do  you 
fire  every  man  who  does  that? 

A.     If  he  repeats  that,  I  do. 

Q.     If  he  does  it  once  you  don't  fire  him? 

A.     Only  once,  no. 

Q.     If  he  does  it  twice  you  don't  fire  him?  [2051] 

A.     I  fire  him  if  he  does  it  twice. 

Q.  Generally,  if  you  think  he  makes  it  a  habit, 
you  fire  him?  A.     Yes,  a  habit,  yes. 

Q.     That  is  right? 

A.     I  use  my  own  judgment  along  that  line. 

Q.  Now,  Captain,  when  a  vessel  comes  into  Port 
Arthur  it  loads  down  here,  does  it  not  ? 

A.     It  does. 

Q.     It  takes  6  to  8  hours  to  load  an  average  cargo  ? 

A.     Sometimes. 

Q.  Of  course  you  don't  spend  much  time  in 
port?  The  minute  you  load  your  ship  you  are  out 
to  sea  just  as  quick  as  you  can?  A.    Yes. 
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Q.     Correct  ? 

A.  As  soon  as  we  are  loaded,  we  don't  go  out 
right  away. 

Q.     Do  you  stay  very  long  afterward  ? 

A.     We  might  stay  as  much  as  8  hours  after  that. 

Q.    After  the  vessel  is  loaded? 

A.    Absolutely. 

Q.     For  what  purpose? 

A.     Waiting  for  daylight. 

Q.  Suppose  you  come  in  at  6:00  o'clock  in  the 
morning,  and  you  get  started,  and  you  load,  and 
you  are  fully  loaded,  say  [2052]  at  12:00  o'clock 
noon,  what  time  do  you  start  leaving  ! 

A.  Well,  if  everything  is  in  hand,  and  I  get  or- 
ders to  go,  then  I  go. 

Q.  Generally  you  don't  stay  more  than  6  to  10 
hours,  is  that  correct?  A.     In  port? 

Q.     Yes. 

A.    We  stay  sometimes  a  couple  of  days. 

Q.  Do  you  know  what  the  word  " generally" 
means  ?  A.    Yes. 

Q.     Generally  how  long  do  you  stay  ? 

A.     Usually  24  hours. 

Q.     Do  you  stay  as  much  as  24  hours  ? 

A.    Yes,  sir. 

Q.  And  when  the  vessel  comes  in  of  course  the 
first  thing  you  do  is  tie  it  up,  move  it  to  the  dock? 

A.     Yes,  sir. 

Q.    How  do  you  break  watches  after  that  ? 

A.     Usually  break  the  sailors'  watches. 
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Q.     You  break  the  sailors'  watches? 

A.     Yes,  sir. 

Q.     The  quartermaster  stands 

A.    A  regular  watch. 

Q.  The  A.  B.'s  and  ordinary  seamen  do  day 
work  while  the  vessel  is  in  port?  A.     Yes. 

[2053] 

Q.  They  know  that,  the  men  who  have  been  on 
your  ship  say  a  month,  they  know  that,  don't  they? 
That  is  pretty  well  known  aboard  the  ship  ? 

A.  The  quartermasters  don't  stand  any  night 
watch  in  Port  Arthur. 

Q.  I  understand  that,  but  what  I  want  to  know, 
who  gives  the  men  orders  to  break  watch  and  do 
day  work  just  the  minute  the  vessel  is  tied  up? 

A.     The  chief  mate. 

Q.  Now  just  tell  us,  please,  what  you  do  after 
the  vessel  is  tied  up,  just  what  the  procedure  is 
that  you  follow? 

A.  After  the  vessel  is  tied  up  they  connect  the 
hose  and  commence  to  load  the  cargo,  if  the  cargo  is 
ready. 

Q.  That  is  right.  And  the  chief  mate  gives  orders 
to  the  A.B.'s  and  ordinary  seamen  to  take  their  day 
work? 

A.  Whatever  he  wants  them  to  do,  he  gives  them 
orders. 

Q.  And  the  quartermaster  stands  his  regular 
watch  ? 

A.     Just  until  4 :00  in  the  afternoon. 

Q.    And  some  men,  A.B.'s  and  ordinary  seamen, 
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when  their  watch  is  finished,  they  go  ashore  1 

A.     Yes,  when  their  time  is  up  they  go  ashore. 

Q.  That  is  right.  What  time  do  they  sign  back 
on?' 

A.  If  the  ship  don't  go  out  before  afternoon 
the  next  day  I  sign  them  on  the  next  morning. 

Q.     The  next  morning?  [2054] 

A.     Yes,  sir. 

Q.  And  they  come  back  naturally  to  be  signed 
on,  is  that  right  ?  A.     Yes. 

Q.     Some  of  them  don't  even  go  ashore  ? 

A.     Most  of  them  go  ashore. 

Q.     That  is  right?  A.    Yes,  sir. 

Q.     Some  of  them  don't? 

A.     That  is  right. 

Q.  And  generally  you  don't  sign  them  on  until 
the  following  day,  is  that  correct  ? 

A.     Yes,  if  we  go  out  late  in  the  afternoon. 

Q.  Now  those  people  who  remain  aboard  the  ship 
working,  they  don't  quit  working  until  you  sign 
them  on  again?  They  go  ahead  and  do  their  regular 
work,  don't  they?  A.     In  Port  Arthur? 

Q.    Yes. 

A.  In  Port  Arthur  every  member  of  the  crew 
finishes  his  work  at  4 :00  p.m.  and  goes  ashore. 

Q.  Keep  in  mind  that  the  vessel  came  in  at 
10:00  o'clock  in  the  morning. 

A.    Absolutely. 

Q.     They  work  until  4 :00  p.m.  ? 

A.     They  put  in  their  eight  hours.  [2055] 
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Q.     And  then  they  go  ashore,  some  of  them? 

A.  Everybody,  because  the  night  gang  comes 
on  board  to  take  their  place. 

Q.    You  mean  special  relief? 

A.     Special  relief,  port  gang. 

Q.  Some  of  them  have  to  stay  there  until  5:00 
o'clock  in  the  evening1? 

A.     Well,  the  men  in  the  steward's  department. 

Q.     Then  they  go  ashore,  is  that  correct  ? 

A.  Yes,  wherever  they  want  to  go.  That  is  their 
business. 

Q.  When  they  come  back  you  sign  them  on 
again  ? 

A.     Yes,  if  I  want  to  sign  them  on. 

Q.  That  is  right.  But  don't  you  expect,  and  it 
invariably  happens,  that  your  crew  comes  back? 

A.     Yes,  those  who  want  to  come  back. 

Q.  Now  crews  aboard  the  "Washington"  don't 
change  very  often?  A.     Not  many. 

Q.  That  is  right.  And  the  procedure  you  out- 
lined a  few  minutes  ago  on  the  question  asked  you, 
is  that  a  general  and  usual  procedure  followed 
aboard  the  "Washington"? 

A.     I  don't  understand  you. 

Q.  The  procedure  of  the  vessel  coming  in,  say, 
sometime  in  the  morning,  if  it  does  come  in  in  the 
morning,  the  men  go  ahead  and  stay  their  regular 
eight  hours  in  Port  Arthur,  and  then  they  go 
ashore,  and  then  they  come  back,  and  then  they 
[2056]  get  signed  on  again.  That  is  the  usual  and 
general  procedure? 
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A.     Yes,  those  come  back  that  want  to  come  back. 

Q.  Now  you  don't  call  the  men  together  when 
the  ship  comes  into  Port  Arthur,  do  you  ? 

A.    No. 

Q.  As  a  matter  of  fact,  you  don't  tell  them  any- 
thing ? 

A.     I  tell  them  what  I  have  to  tell  them. 

Q.  That  is  right.  What  really  happens,  Captain, 
is  that  there  is  a  certain  man  that  you  don't  want 
aboard  the  ship,  and  you  decide  you  don't  want  him 
aboard  the  ship  for  any  reason,  you  will  say  by  noon 
to  him  that  he  is  no  longer  wanted  on  the  ship? 

A.    Yes,  that  night. 

Q.     That  evening?  A.     Yes,  sir. 

Q.  The  rest  of  them  generally  come  back,  and 
you  expect  them  back? 

A.    Yes,  they  generally  come  back. 

Q.     And  that  is  when  you  sign  them  on  ? 

A.    We  hire  them  the  next  morning. 

Q.  And  do  you  expect  the  steward's  department 
to  prepare  breakfast  in  the  morning? 

A.     Yes,  sir. 

Q.  And  you  generally  sign  them  on  after  they 
prepare  the  breakfast  too,  don't  you?  That  hap- 
pens? [2057] 

A.     After  8:00  o'clock  sometimes. 

Mr.  Mandell:    That  is  all. 

Q.  (By  Mr.  Martin)  Captain  Bergman,  one 
more  question.  When  you  get  into  Port  Arthur,  and 


Nat.  Labor  Relations  Board  1445 

(Testimony  of  G.  A.  Bergman.) 

it  is  the  final  port  of  discharge,  all  of  the  crew  is 

subject  to  work  until  5:00  o'clock,  isn't  that  true? 

A.  That  is  the  time  it  says  on  the  shipping 
articles. 

Q.    And  that  is  true  ?  A.    Yes,  sir. 

Trial  Examiner  Persons:  I  thought  the  Captain 
said  4:00  o'clock. 

A.  The  articles  say  5:00  o'clock,  but  we  usually 
let  them  go  at  4:00. 

Q.     (By  Mr.  Martin)     But  if  you  want 

A.  You  can  make  them  work  until  5:00  o'clock, 
because  the  articles  say  so. 

Trial  Examiner  Persons:  I  have  one  more  ques- 
tion, if  you  don't  mind,  to  put  here.  I  notice  on 
these  articles  one  man  was  rated  $85.00  a  month, 
and  another  man  a  hundred  dollars  a  month. 
Mostly  it  goes  by  the  month?  A.     Yes,  sir. 

Q.     They  get  paid  by  the  voyage,  do  they  not? 

A.  They  are  paid  by  the  number  of  days  on  a 
voyage. 

Q.  If  they  work  twenty  days  they  get  two-thirds 
of  a  month?1 

A.     They  get  twenty  days'  pay.  [2058] 

Q.     Whatever  that  makes,  on  eighty-five? 

A.     Yes. 

Q.  The  time  the  men  have  free  between  voyages, 
for  that  they  are  not  paid,  is  that  right? 

A.  It  is  monthly  wages,  and  they  just  work  that 
time  during  that  day  they  are  on  board,  and  they 
get  their  day's  pay,  anyhow. 
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Q.  And  they  come  in  there,  and  they  are  released 
at  4:00  o'clock,  and  they  are  off  at  the  end  of  the 
voyage  regularly?  A.     Yes,  sir. 

Q.  And  then  they  come  back  the  following  day 
to  go  out  at  5:00  in  the  morning.  The  day  they  are 
off  they  are  not  paid  for? 

A.  They  are  paid  for  every  day.  They  get  paid 
anyhow. 

Q.     If  they  have  a  day  there  between  voyages  ? 

A.  They  are  paid  anyhow.  If  I  give  them  a  day 
off  they  get  paid  anyhow. 

Q.     Between  voyages  ? 

A.  Yes.  If  I  want  to  give  them  a  day's  pay,  I 
give  it  to  them. 

Q.  I  will  put  it  this  way:  I  am  not  sure  this  is 
highly  important,  but  I  am  not  quite  clear  in  my 
mind.  If  a  man  makes  four  voyages  in  three  months 
— you  make  more  than  one  voyage  a  month? 

A.     Yes,  about  twenty-three  days.  [2059] 

Q.  If  a  man  got  in  three  voyages  in  90  days, 
three  months,  would  he  get  three  full  months'  pay? 

A.     Ninety  days'  pay. 

Q.     In  full?  A.     Every  day. 

Q.  He  wouldn't  lose  any  money  for  the  time 
between  voyages?  A.    No,  he  would  not. 

Trial  Examiner  Persons :    Thank  you. 

Redirect  Examination 
Q.     (By  Mr.  Pipkin)     Suppose  you  bring  in  a 
boat  at  5:00  o'clock  this  Monday  afternoon,  and  you 
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don't  sail  until  early  Wednesday  morning,  would 

they  be  paid  off  Tuesday? 

A.     If  we  were  detained  in  port 

Q.     Would  they  work  Tuesday? 

A.  If  we  detained  them  there,  unless  the  chief 
mate  wanted  to  give  them  a  day  off,  for  some  of 
the  men. 

Mr.  Pipkin :  I  don 't  think  of  any  other  questions. 

Trial  Examiner  Persons:     Anything  further ? 

You  will  be  excused,  Captain  Bergman.  Thank 
you  very  much. 

Mr.  Martin :    May  we  have  a  two  minutes  recess  % 

Trial  Examiner  Persons :  Two  minutes  recess,  at 
the  plea  of  the  Board's  attorney. 

(Thereupon,  a  short  recess  was  taken.) 


ERNEST  ZIHRUL, 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  [2060]  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Pipkin)  Your  name  is  Ernest 
Zihrul?  A.    Yes,  sir. 

Q.  Did  you  ever  sail  on  the  "Washington,"  Mr. 
Zihrul?  A.     Yes,  sir. 

Q.    When? 

A.     From  April  5  to  September  5. 
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Q.     Of  what  year?  A.     1938. 

Q.  Were  you  on  the  "Washington"  on  June  1, 
1938?  A.     Yes,  sir. 

Q.     Were  you  on  there  up  until  July  14,  1938? 

A.    Yes,  sir. 

Q.     Did  you  sign  shipping  articles? 

A.    Yes,  sir. 

Q.     On  the  trip  during  that  period  of  tune? 

A.     Yes,  sir. 

Q.  I  show  you  Respondent's  Exhibit  No.  5.  Is 
your  name  listed  there?  A.     Yes,  sir. 

Q.    Respondent's  Exhibit  11? 

A.     Yes,  sir.  That  is  my  signature. 

Q.  What  were  your  duties  on  the  "Washington" 
at  that  time,  Mr.  Zihrul?  [2061] 

A.     Quartermaster. 

Q.     Who  were  the  other  quartermasters? 

A.     Mr.  Buckless  and  Mr.  West. 

Q.  Do  you  recall  where  the  ship  was  on  July  3, 
4,  and  the  morning  of  the  fifth,  1938? 

A.    Yes,  sir. 

Q.     Where  were  you? 

A.     At  Claymont,  Delaware. 

Q.     What  was  your  watch,  Mr.  Zihrul? 

A.     My  watch  was  the  8:00  to  12:00  watch. 

Q.     8:00  to  12:00  watch? 

A.     In  the  morning  and  the  afternoon. 

Q.  During  the  latter  part  of  your  watch  was  it 
your  custom  to  go  down  and  get  the  quartermaster 
for  the  succeeding  watch? 
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A.     Call  him  twenty  minutes  to. 

Q.  Did  you  see  Mr.  Buckless  come  on  board  the 
" Washington"  on  the  night  of  the  fourth  of  July? 

A.     Yes,  sir. 

Q.     What  condition  was  he  in? 

Mr.  Martin:  I  object.  That  calls  for  a  conclu- 
sion. Let  him  tell  what  he  saw. 

A.  I  saw  Mr.  Buckless  come  on  board  a  quarter 
to  twelve. 

Q.     (By  Mr.  Pipkin)     Was  he  sober? 

Mr.  Martin:     I  object.  It  calls  for  a  conclusion. 

[2062] 

Trial  Examiner  Persons:  Just  how  would  you 
like  that  question  asked? 

Mr.  Martin:  I  would  like  to  find  out  symptoms 
there  were. 

Mr.  Mandell:  Unless  he  qualifies  on  drunken- 
ness. 

A.     I  didn't  say  anything. 

Trial  Examiner  Persons:  He  is  quartermaster 
on  the  ship. 

Mr.  Martin :  He  has  asked  for  strict  conclusions. 
I  would  like  to  have  him  ask  him  what  Buckless  was 
doing  that  was  out  of  the  ordinary. 

Trial  Examiner  Persons:  Well,  if  we  get  the 
first  question  asked,  in  your  opinion,  was  he  drunk 
or  sober  we  will  go  on  to  what  indications  there 
were. 

Mr.  Mandell:    We  will  object  to  that. 

Trial  Examiner  Persons:     Objection  will  be  en- 
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tered,  overruled,  and  exception  noted. 

Mr.  Mandell:  I  would  like  to  object,  that  the 
witness  has  not  been  qualified. 

Q.     (By  Mr.  Pipkin)  You  saw  him  come  aboard? 

A.     Yes,  sir. 

Q.     Did  he  seem  normal?  A.     No,  sir. 

Q.     What  was  his  apparent  condition? 

A.  Well,  he  looked  like  he  was  under  the  influ- 
ence of  liquor. 

Q.     Did  you  follow  him  back  aft?  [2063] 

A.  I  didn't  follow  him.  I  followed  him  aft  as 
far  as  the  entrance  to  the  passageway  to  his  quar- 
ters. 

Q.  What  did  he  do  that  caused  you  to  believe 
that  he  was  under  the  influence  of  liquor? 

A.  I  watched  going  in  the  passageway  from  the 
gangway  to  the  passageway,  and  he  was  kind  of 
staggering. 

Q.     What  did  he  do  when  he  went  back  aft? 

A.     Probably  went  to  his  room. 

Q.  Did  you  see  whether  or  not  he  went  to  his 
room?  A.     Yes,  sir. 

Q.     What  was  he  doing  in  his  room? 

A.     I  didn't  look  in  his  room. 

Q.     You  didn't  look  in  his  room?         A.     No,  sir. 

Q.     What  did  you  do  then? 

A.     I  waited  until  12:00  o'clock. 

Q.     And  then  what  did  you  do? 

A.     I  went  aft  and  went  to  call  him. 

Q.     Did  you  go  in  his  room?  A.     Yes,  sir. 
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Q.    Did  he  have  his  clothes  on?  A.    Yes,  sir. 

Q.    What  condition  was  he  in? 

A.  Well,  I  tried  to  get  him  up,  shook  him  sev- 
eral times,  and  tried  to  talk  to  him.  I  couldn't  get 
any  life,  so  I  [2064]  left  and  went  on  back  again. 

Q.     Did  you  smell  any  liquor? 

A.     Yes,  sir. 

Q.     Have  you  seen  drunk  men  before? 

A.     I  couldn't  remember. 

Q.  Have  you  seen  drunk  men  before,  anybody 
else?  A.    Yes,  sir. 

Q.    Did  this  man  seem  like  he  was  drunk  to  you? 

A.    Yes,  sir. 

Q.  Was  Buckless  supposed  to  relieve  you  at 
12:00  o'clock?  A.     Yes,  sir. 

Q.     Then  what  did  you  do  after  12:00  o'clock? 

A.  At  twenty  minutes  past  twelve  I  went  back 
and  called  him  again  and  tried  to  get  him  up;  and 
at  1:00  o'clock  again,  with  no  success.  I  couldn't 
get  any  life  in  him  up  to  1 :00  o  'clock. 

Q.     Did  you  try  again  later? 

A.  After  1:00  o'clock.  We  were  busy  draining 
tanks  until  2:00  o'clock,  and  then  the  second  mate 
and  I  went  aft  and  tried  to  call  him  again,  to  see 
if  he  had  enough  rest  so  he  could  stand  his  watch, 
but  it  was  not  possible. 

Q.     Was  the  second  mate  with  you  at  that  timel 

A.     Yes,  sir. 

Q.     What  was  his  name?  A.     Carr.  [2065] 

Q.     Mr.  Carr?  A.     Mr.  Carr. 
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Q.     Then  what  did  you  do? 

A.  Mr.  Carr  told  me  to  finish  up  and  stand  his 
watch. 

Q.     Did  you  do  it?  A.     Yes,  sir. 

Q.  Had  Buckless  made  arrangements  with  you 
to  stand  his  watch  before  he  went  ashore? 

A.    No,  sir. 

Q.     Did  he  ever  ask  you  to  stand  his  watch? 

A.     No,  sir. 

Q.  Did  you  owe  him  any  time  for  any  watch  he 
had  stood  for  you  ?  A.     No,  sir. 

Q.    Did  he  later  make  up  that  watch  to  you? 

A.     He  never  mentioned  about  missing  a  watch. 

Q.     Never  paid  you  four  dollars  ?         A.     No,  sir. 

Q.     Never  paid  you  anything? 

A.     Not  anything. 

Q.     When  did  you  next  see  Mr.  Buckless? 

A.  I  saw  him  about  4:30,  sir.  We  were  ready  to 
sail,  and  I  was  one  of  the  quartermasters  to  help 
let  go  the  lines,  and  at  4:30  Mr.  Buckless  came  in 
the  mess  room  where  I  was  sitting  getting  my  coffee 
after  being  relieved  at  4:00  [2066]  o'clock  by  Mr. 
West,  and  he  had  a  big  head;  and  he  said:  "Well, 
I  guess  I  spilled  the  beans  this  time." 

Trial  Examiner  Persons:     Said  what? 

A.  He  said:  "I  guess  I  spilled  the  works  this 
time. ' ' 

Q.     I  didn't  quite  hear. 

A.  That  is  a  nautical  expression;  as  much  as  to 
say  he  made  a  big  mistake. 
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Mr.  Pipkin:    I  believe  that  is  all.  [2067] 

Cross  Examination 

Q.  (By  Mr.  Martin)  Did  you  register  any  ob- 
jections to  anybody  about  your  standing  Mr.  Buck- 
less  '  watch  %  Did  you  complain  to  any  of  the  mates 
or  to  the  captain  about  that  ? 

A.     He  helped  stand  the  watch,  the  second  officer. 

Q.     What  did  you  say  to  him? 

A.  That  Mr.  Buckless  couldn't  stand  his  watch; 
and  after  trying  several  times  to  get  him  up,  I 
couldn't  get  him  up,  and  so  the  second  mate  decided 
to  let  me  finish  the  watch. 

Q.     That  is  all  you  said  to  him? 

A.     Yes,  sir. 

Q.     Did  you  ever  complain  to  the  captain? 

A.     No,  sir. 

Q.     Or  the  first  mate? 

A.  I  usually  complain  to  the  mate  on  watch,  the 
mate  in  charge  of  the  quartermaster  watch. 

Q.  Had  you  ever  before  that  stood  a  watch  for 
Buckless?  A.     No,  sir. 

Q.     Had  he  ever  stood  one  for  you? 

A.     No,  sir. 

Q.  Have  you  ever  traded  watches  with  anybody 
while  you  served  as  quartermaster? 

A.     On  the  "Washington"? 

Q.     On  any  boat.  A.     Traded  watches? 

[2068] 

Q.    Yes. 

A.    What  do  you  mean,  changed  from  8:00  to 
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12:00  to  12:00  to  4:00? 

Q.     Yes. 

A.  It  is  up  to  the  mate.  The  mate  usually 
changes  the  watches.  After  you  get  tired  standing 
a  watch,  say  for  six  months,  he  usually  changes  that 
around  and  puts  you  on  a  different  watch. 

Q.     Of  course  you  are  mate  now? 

A.     At  the  present  time? 

Q.     Yes.  A.     I  am  out  of  work. 

Q.    You  are  out  of  work  now? 

A.     I  am  out  of  work  now. 

Q.  But  you  were  promoted  to  mate  on  July  15, 
1938,  is  that  correct? 

A.  Yes,  sir,  for  a  relieving  trip,  as  second  mate 
for  one  trip. 

Q.     That  was  at  the  end  of  this  trip? 

A.     The  last  trip  I  made. 

Q.     When  those  three  men 

A.     No,  the  trip  after. 

Q.  The  trip  after  the  trip  ending  July  14  you 
became  second  mate?  A.     Yes.  [2069] 

Q.     Did  you  later  become  first  mate? 

A.     No.    I  made  only  one  trip,  one  relieving  trip. 

Q.     As  second  mate?  A.     As  second  mate. 

Q.  How  long  did  you  ship  on  the  seas  as  quar- 
termaster? A.     Any  particular  ship? 

Q.     No,  in  general. 

A.     All  together  about  six  years. 

Q.  Did  you  ever  have  some  one  else  stand  your 
watch  for  you  without  asking  the  mate's  permis- 
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sion?  A.    No,  sir. 

Q.  Are  you  aware  that  it  is  a  general  practice 
for  ordinaries  and  A.  B.'s  and  quartermasters  to 
swap  watches  with  somebody  else  once  in  awhile1? 

A.  It  is  not  the  practice  without  permission  of 
the  mate,  chief  officer,  or  the  officer  on  watch. 

Mr.  Martin:     That  is  all. 

Q.  (By  Mr.  Mandell)  How  do  you  pronounce 
your  name?  A.     Zihrul. 

Q.     Mr.  Zihrul,  what  license  do  you  hold? 

A.     Master's  license. 

Q.     Master's  license?  A.    Yes,  sir. 

Q.     How  long  have  you  held  it? 

A.     Three  years.  [2070] 

Q.  You  have  served  as  a  mate  before  you  served 
as  a  quartermaster  on  the  " Washington"? 

A.     Yes,  sir. 

Q.     With  what  company? 

A.     Pennsylvania  Shipping. 

Q.  In  this  instance  you  served  as  quartermaster, 
which  is  immediately  below  a  third  mate? 

A.    Yes,  sir. 

Q.     On  the  " Washington"?  A.     Yes,  sir. 

Q.     How  many  years  have  you  gone  to  sea? 

A.     Twenty-six  years. 

Q.    You  started  from  the  ranks? 

A.    Yes,  sir,  as  deck  boy. 

Q.    As  deck  boy?  A.    Yes,  sir. 

Q.  You  have  been  ordinary  seaman,  able  seaman 
and  so  forth?  A.    Yes,  sir,  absolutely. 
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Q.  By  the  way,  is  your  master's  license  limited 
or  unlimited'?  A.     Unlimited. 

Q.  Now  let  me  ask  you  this:  In  your  experi- 
ence at  sea  have  you  ever  seen  seamen  come  aboard 
the  ship  pretty  well  intoxicated'?  [2071] 

A.    Yes,  sir. 

Q.  You  have  seen  a  number  of  very  good  seamen 
do  that? 

A.  Well  they  say  a  good  sailor  always  takes  a 
drink. 

Q.    Well  he  takes  more  than  one  drink'? 

A.  Well  it  is  all  right  to  take  a  drink  as  long 
as  you  don't  get  out  of  the  way. 

Q.  Do  you  know  what  seamen  call  getting  organ- 
ized? A.     Yes,  sir,  certainly. 

Q.     Getting  pretty  drunk?  A.     Organized? 

Q.    Yes. 

A.  No,  I  don't  believe  they  call  that  organized. 
It  may  be  that  they  do  lately. 

Q.     You  don't  know  that  expression? 

A.     No.    I  never  heard  it  before. 

Q.  All  right.  You  have  seen  them  however 
pretty  drunk?  A.    Yes,  sir. 

Q.     Good  men,  good  seamen? 

A.     Good  seamen,  yes,  sir. 

Q.     License  holders? 

A.    Well  occasionally. 

Q.  Yes.  And  they  come  back  so  drunk  they 
can't  stand  their  watches?    You  have  seen  that? 

A.    Yes,  sir. 
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Q.     That  is  nothing  very  unusual,  is  it?  [2072] 

A.  Well  it  is  very  unusual.  It  doesn't  happen 
very  often,  especially  the  licensed  personnel  and 
quartermasters. 

Q.     How  about  unlicensed  personnel? 

A.     I  have  not  seen  so  many  lately. 

Q.  I  am  talking  about  your  experience  of  26 
years  at  sea.  A.    Yes. 

Q.     You  have  seen  a  number  of  them? 

A.    Yes,  sir. 

Q.  Do  they  invariably  fire  them  because  they 
miss  a  watch  because  they  get  too  drimk  ashore? 

A.  Unless  previously  arranged  and  approved  by 
the  mate.  Otherwise,  in  nine  out  of  ten  cases  they 
get  fired. 

Q.     Do  you  mean  a  man  comes  aboard 

A.  If  he  comes  aboard,  there  is  always  an  officer 
on  watch,  and  if  he  explains  to  him  that  he  is  not 
able  to  stand  his  watch,  with  the  approval  of  the 
officer  it  is  all  right  for  somebody  else  to  stand  the 
watch. 

Q.  Have  you  seen  men  come  aboard  ship  that 
didn't  know  their  officers? 

A.     I  wouldn't  carry  men  like  that. 

Q.  I  asked  you  if  you  had  seen  such  men  aboard 
a  ship?  A.    Yes. 

Q.     Good  seamen?  A.    Yes. 

Q.     Good  workers?  [2073]  A.    Yes. 

Q.  Keeping  jobs  on  ships  for  sometimes  a  year 
at  a  stretch?  A.    No. 
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Q.     You  have  seen  that,  haven't  you? 

A.    No,  sir. 

Q.  I  mean  good  seamen  get  drunk  once  in  a 
while  ? 

A.  They  get  drunk  in  time  off  and  when  they  are 
at  liberty.    They  always  return  to  their  work. 

Q.     They  don't  drink  aboard  ship? 

A.  Sometimes  they  do  drink  on  board  ship.  It 
doesn't  matter  as  long  as  they  do  their  work. 

Q.  Isn't  it  a  rule  not  to  permit  liquor  aboard 
ship  ?  A.    In  most  instances  it  is  not  permitted. 

Q.  So  if  they  get  drunk  at  all  they  get  drunk 
ashore  ?  A.     Unless  they  sneak  some  on  board. 

Q.     Generally?  A.     Generally  ashore. 

Q.  And  they  get  back,  and  they  are  so  drunk 
.they  can't  stand  their  watches.  You  have  seen  that 
lots  of  times?  A.     Not  so  very  often  lately. 

Q.  You  mean  lately  the  seamen  have  taken  a 
turn  for  the  better? 

A.  It  looks  to  me  that  way.  A  different  class 
of  seamen  may  be  going  to  sea  now.  [2074] 

Q.  That  is  fine.  I  am  glad  to  note  progress.  I 
want  to  ask  you  however,  Mr.  Zihrul,  whether  you 
have  seen  men  coining  aboard  ship,  unlicensed  men, 
drunk,  and  they  couldn't  stand  their  watch,  and 
they  were  not  fired  for  that.  Have  you  ever  seen 
that?  A.     I  couldn't  remember. 

Q.     You  can't  remember?  A.     No,  sir. 

Q.  Now  you  tell  us  every  time  a  seaman  came 
aboard  a   ship  intoxicated  and  couldn't  stand  his 
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watch  he  was  fired  because  of  that? 

A.  I  just  happened  to  be  on  ships  there  were  not 
many  drunkards  on. 

Q.     That  is  just  a  coincidence? 

A.  Well,  perhaps  it  is.  I  couldn't  tell  you  about 
that.  [2075] 

Q.  But  you  will  admit,  will  you  not,  Mr.  Zihrul, 
that  a  good  seaman  who  does  his  work  well  some- 
times gets  pretty  drunk  ashore? 

A.     Good  seamen? 

Q.    Yes. 

A.  I  would  like  to  see  where  the  good  seamen 
are  nowadays. 

Q.     Do  you  know  what  a  good  seaman  is? 

A.    Yes,  sir. 

Q.  I  am  asking  you  a  simple  question,  whether 
you  have  ever  seen  a  good  seaman  get  drunk? 

A.     I  answered  that  before.  I  said,  yes. 

Q.     They  get  pretty  drunk? 

A.     I  have  seen  them  that  way. 

Q.     They  come  aboard  ship  that  way? 

A.    Yes,  sir. 

Q.  How  long  was  it  since  you  got  off  your  last 
ship?  A.     Four  months. 

Q.     Off  the  "Washington"?  A.     Yes,  sir. 

Q.  Where  have  you  lived  in  the  last  four 
months?  A.     New  York,  sir. 

Q.    When  did  you  come  from  New  York? 

A.    Yesterday. 

Q.     Came  by  train?  A.     Yes,  sir.  [2076] 
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Q.     You  have  got  a  job  waiting?        A.     No,  sir. 

Q.     You  have  got  a  ship  waiting  to  get  out  on? 

A.     No,  sir. 

Q.     Where  is  your  home?  A.     Philadelphia. 

Q.     What  is  your  address  ? 

A.     735  South  Front  Street. 

Q.  Did  you  ever  serve  in  the  capacity  of  first 
mate?  A.     Yes,  sir. 

Q.    Master?  A.     No,  sir. 

Q.  You  didn't  serve  in  that  capacity  on  Texas 
Company  vessels?  A.     No,  sir. 

Q.     Did  you  serve  on  coastwise  vessels? 

A.     Tankers. 

Q.     Coastwise  ? 

A.     Coastwise,  intercoastal  and  ocean. 

Q.  I  am  particularly  interested  in  coastwise. 
They  don't  sign  on  generally  before  a  commissioner 
on  coastwise  vessels,  do  they?  A.     No,  sir. 

Q.  In  your  experience  as  chief  mate  and  in  the 
years  that  you  have  gone  to  sea  do  you  know 
whether  or  not  discharges  are  [2077]  given  to  the 
men  regardless  of  whether  they  get  off  the  ship  or 
not?  A.     Yes,  sir. 

Q.     They  do?  A.     The  law  requires  it, 

Q.  I  asked  you  a  simple  question.  The  question 
is  this,  if  you  didn't  understand  it.  A  man  joins  a 
ship  at  Port  Arthur.  A.     Yes,  sir. 

Q.    And  takes  a  trip  to  Bayonne,  New  Jersey. 

A.    Yes,  sir. 

Q.    And  gets  back  to  Port  Arthur.  He  doesn't 
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get  off  the  ship.  He  remains  on  the  ship  for  five 

more  trips,  making  a  total  of  six  trips. 

A.     Yes,  sir. 

Q.  Does  he  get  six  discharges,  or  just  one  dis- 
charge? A.     Discharge  for  each  separate  trip. 

Q.     A  discharge  for  each  separate  trip? 

A.     Yes,  sir. 

Q.     How  long  were  you  on  the  "Washington"? 

A.     Four  months. 

Q.  And  during  the  four  months  you  were  on  her 
you  made  about  six  trips  ? 

A.     About  five  or  six  trips. 

Q.     How  many  discharges  did  you  get? 

A.     I  got  two  discharges.  [2078] 

Q.    And  you  made  six  trips?  A.     Yes,  sir. 

Q.     You  got  a  discharge  as  quartermaster? 

A.    Yes,  sir. 

Q.     And  you  got  one  discharge  as  third  mate? 

A.     Second  mate. 

Q.     Second  mate?  A.     Yes,  sir. 

Q.     Relieving  mate?  A.     Yes,  sir. 

Mr.  Mandell :  That  is  all. 

Q.  (By  Mr.  Martin)  I  have  one  more  question. 
I  would  like  to  ask 

Trial  Examiner  Persons:  I  would  like  to  ask  a 
question  or  two,  and  my  time  is  properly  now,  and 
the  recross  and  redirect  examination  will  cover 
what  mistakes  the  Trail  Examiner  may  have  made. 

Q.  During  the  time  you  were  on  this  "Wash- 
ington" were  you  a  miion  member?       A.     Yes,  sir. 
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Q.     Did  you  attend  union  meetings? 

A.     Yes,  sir. 

Q.     How  many?  A.     Every  one  of  them. 

Q.     How  many  would  that  be,  Mr.  Zihrul  1  [2079] 

A.  Usually  once  a  week;  one  meeting  every 
week.  I  didn't  belong  to  the  particular  union  the 
crew  belonged  to. 

Q.  Are  you  speaking  advisedly  in  saying  you  at- 
tended every  one  ?  A.     Yes,  sir. 

Q.  Weren't  there  some  held  when  you  were  on 
duty,  on  your  watch  % 

A.  No,  I  don't  think  so.  No,  they  were  held  gen- 
erally between  6 :0O  and  7 :00  in  the  afternoon,  after 
supper. 

Q.    You  heard  Captain  Bergman's  testimony? 

A.    Yes,  sir. 

Q.  Did  you  see  those  notices  posted,  as  he  de- 
scribed? A.    Yes,  sir. 

Q.     How  many  can  you  remember? 

A.  Well,  the  last  couple  of  trips,  there  was  a 
permanent  notice  outside  the  galley  door. 

Q.     Did  it  have  a  name  under  it  ? 

A.  It  said,  union  meeting  tonight,  CIO,  Na- 
tional Maritime  Union. 

Q.     Signed  by  any  officer?  A.     No,  sir. 

Q.  It  was  just  exhibited  without  any  authoriza- 
tion or  signature  ? 

A.  Yes,  sir.  All  it  said  was,  union  meeting  to- 
night, and  signed  CIO.  [2080] 

Q.    Did  you  have  a  permanent  delegate  or  two? 
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A.  Had  a  delegate  for  the  deck,  engine,  steward, 
and  ship's  delegate. 

Q.    A  ship's  committee  of  three? 

A.     Four  delegates. 

Q.    What  did  you  call  them,  a  committee? 

A.  One  for  the  deck  department  to  represent  the 
seamen  walking  on  deck. 

Q.    You  called  it  a  union  committee,  or  what? 

A.    Well,  it  was  a  committee  for  the  ship's  crew. 

Q.     Committee?  A.     Yes,  sir. 

Q.  On  the  last  trip  that  Rosen  and  Buckless  and 
Zinkiewycz  made A.     Yes,  sir. 

Q.  Would  you  be  able  to  say  what  proportion  of 
the  unlicensed  personnel  were  union  members? 

A.  100  per  cent  of  the  members  of  the  crew  were 
union  men. 

Q.  You  mean  of  the  unlicensed  members  of  the 
crew? 

A.  Of  the  unlicensed  personnel,  all  were  union 
men. 

Trial  Examiner  Persons:  Anything  further,  Mr. 
Pipkin? 

Mr.  Pipkin:  No,  sir. 

Mr.  Martin:  Have  you  any  other  questions? 

Q.  (By  Mr.  Martin)  What  union  were  you  a 
member  of? 

A.  I  belonged  to  the  Masters,  Mates  and  Pilots, 
Local  90,  San  Francisco.  [2081] 

Q.  Is  four  months  the  longest  single  period  you 
ever  have  served  on  a  Texas  Company  tanker? 
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A.  Four  months?  I  served  as  quartermaster  for 
The  Texas  Company  twenty  years  ago,  and  I  held 
jobs  on  some  ships  more  than  a  year;  a  year  and  a 
half  and  two  years  on  one  ship. 

Q.     Texas  Company? 

A.     Yes.  That  is  twenty  years  ago,  or  more. 

Q.  Have  you  held  a  job  on  Texas  Company  ships 
for  more  than  four  months  consecutively  any  time 
during  the  last  few  years?  A.     No,  sir. 

Q.  Now  while  you  were  on  the  "Washington" 
for  four  months  did  you  have  a  written  contract 
with  the  company?  A.     Articles. 

Q.  You  had  no  written  contract  other  than  the 
articles?  A.     Regular  shipping  articles. 

Q.     Regular  shipping  articles?  A.     Yes,  sir. 

Q.  Mr.  Zihrul,  who  presided  at  the  union  meet- 
ings while  you  were  on  the  "Washington"? 

A.    Mr.  Rosen. 

Q.     How  about  before  Mr.  Rosen  came  aboard? 

A.  Before  Mr.  Rosen  came  aboard  we  didn't 
have  any  meetings. 

Q.  You  didn't  have  any  meetings  before  Mr. 
Rosen  came  aboard?  A.     No,  sir.  [2082] 

Q.  How  long  before  Mr.  Rosen  came  aboard  that 
you  didn't  have  any  meetings? 

A.     Since  I  came  aboard,  April  5. 

Q.  And  then  after  Mr.  Rosen  came  aboard  you 
had  meetings  every  week? 

A.  Every  week,  and  sometimes  twice  a  week, 
special  meetings. 
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Q.    Now  who  was  elected  as  deck  delegate? 

A.     Mr.  Zinkiewycz  I  think. 

Q.    Who  was  elected  ship's  delegate? 

A.    Mr.  Rosen. 

Mr.  Martin :  That  is  all. 

Trial  Examiner  Persons:  Anything  further? 

Mr.  Pipkin :  That  is  all. 

Trial  Examiner  Persons:  You  will  be  excused, 
Mr.  Zihrul. 

Adjournment  at  this  time  until  9:00  a.  m.  to- 
morrow. 

(Whereupon,  at  4:40  o'clock  p.  m.,  November  28, 
1938,  the  hearing  was  adjourned  to  9:00  o'clock 
a.  m.,  November  29,  1938.)  [2083} 
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J.  W.  CARR 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows : 

Direct  Examination 

Q.  (By  Mr.  Pipkin)  Give  your  name  and  ini- 
tials to  the  reporter,  Mr.  Carr. 

A.     J.  W.  Carr. 

Q.     Mr.  Carr,  what  are  your  duties  ? 

A.     Second  mate  aboard  the  "Washington." 

Q.  Are  you  or  were  you  up  to  the  time  the 
" Washington"  sailed  a  few  days  ago  second  mate 
on  the  "Washington"?  A.     I  was. 

Q.     Do  you  plan  to  return  to  that  ship? 

A.     I  do. 

Q.     As  soon  as  you  are  relieved  here  ? 

A.    Yes,  sir. 

Q.  How  long  have  you  been  with  the  Texas 
Company?  [2085] 

A.     Since  April  29,  1935. 

Q.     How  long  have  you  had  your  license  ? 

A.     Since  February  12,  1934. 

Q.  Do  you  recall  the  three  seamen  by  the  names 
of  Buckless,  Ainkiewycz  and  Rosen  ?  A.     I  do. 

Q.  When  did  they  come  aboard  the  "Washing- 
ton"? 

A.     I  don't  remember  the  date  they  came  aboard. 

Q.     Do  you  remember  when  they  came  aboard? 

A.    Yes,  sir,  I  do. 
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Q.     Did  they  come  together  or  not? 

A.     That  I  couldn't  say. 

Q.     Did  they  come  on  board  together  % 

A.  I  don't  know  if  they  came  aboard  together, 
but  they  were  there  they  day  they  signed  on. 

Q.     Did  you  see  them  before  you  sailed  ? 

A.     Yes,  I  saw  them. 

Q.  Did  you  have  any  occasion  to  talk  to  any  of 
them? 

A.  I  spoke  to  Mr.  Buckless.  It  happened  that 
he  was  there  before.  That  was  all. 

Q.  Do  you  recall  when  the  ship  was  at  Clay- 
mont,  Delaware?  A.    Yes,  I  do. 

Q.     When  was  that? 

A.  It  arrived  on  July  3,  and  sailed  the  morn- 
ing of  the  fifth.  [2086] 

Q.  Were  those  three  men  I  have  named  on  the 
ship  at  that  time  ?  A.     They  were. 

Q.     What  watch  did  you  stand,  Mr.  Carr? 

A.     12 :00  to  4 :00,  morning  and  evening. 

Q.    What  did  Mr.  Buckless  do? 

A.     He  was  quartermaster. 

Q.    What  was  his  watch  ? 

A.     12 :00  to  4 :00,  morning  and  evening. 

Q.  He  was  on  the  bridge  at  the  same  time  you 
were  ?  A.     That  is  right. 

Q.  What  is  the  custom  about  calling  a  man, 
say  you  are  working  on  the  8:00  to  12:00  watch, 
calling  the  man  who  is  to  go  on  the  12:00  to  4:00 
watch. 
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A.  The  custom  is  to  call  him  at  twenty  minutes 
before  12 :00.  That  gives  him  time  to  dress  and  have 
his  coffee,  and  go  on  watch  at  12:00  o'clock. 

Q.  If  you  recall,  what  time  did  you  come  on 
watch  the  night  of  the  fourth  or  the  morning  of 
the  fifth? 

A.  I  came  on  watch  the  morning  of  the  fifth  at 
midnight. 

Q.     Was  Buckless  there  when  you  came  on? 

A.     He  was  not. 

Q.     Did  you  inquire  about  him? 

A.  The  quartermaster  came  to  me  and  said  he 
had  no  relief,  that  Buckless  was  unable  to  get  up; 
that  he  couldn't  get  him  [2087]  up. 

Q.     What  quartermaster  was  it? 

A.     Mr.  Zihrul. 

Q.     Was  he  the  man  on  the  stand  yesterday? 

A.     Yes,  sir. 

Q.  Well,  did  you  send  the  quartermaster  back 
for  him  later  on? 

A.  Yes,  sir.  He  tried  two  or  three  times  to  get 
him  up,  and  couldn't  get  him  up.  And  I  said,  "Well, 
let  him  sleep  a  couple  of  hours,  until  2:00  o  'clock, " 
and  we  tried,  and  were  unable  to  get  him  up  at 
2:00. 

Q.     Did  you  ever  go  back  there? 

A.     I  did,  at  2:00  o'clock. 

Q.     What  did  you  find  when  you  went  back? 

A.  He  seemed  to  me  like  a  dead  man,  and 
smelled  of  drinking.  I  couldn't  get  him  up. 
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Q.     You  couldn't  arouse  him?  A.     No,  six. 

Q.     Didn't  say  anything?  A.     No,  sir. 

Trial  Examiner  Persons :  Did  he  stand  his  watch, 
or  any  part  of  it? 

A.     He  did  not. 

Q.  Had  he  made  any  request  of  you  to  permit 
Zihrul  to  stand  his  watch  for  him?  [2088] 

A.     None  whatever. 

Q.  Did  he  ask  you  to  be  permitted  to  change 
his  watch?  A.     No,  sir. 

Q.  Did  he  ask  you  to  let  somebody  else  stand 
his  watch?  A.     No,  sir. 

Q.  Do  you  know  of  your  own  knowledge  whether 
he  stood  any  extra  watch  there  after  or  before? 

A.     Not  that  I  know  of. 

Q.  Do  you  know  whether  he  had  stood  any  watch 
to  get  ahead  on  his  time  ? 

A.     No,  sir,  none  to  my  knowledge. 

Q.  You  went  off  duty  at  what  time  then,  Mr. 
Carr? 

A.  I  finished  discharging  oil,  and  we  sailed 
early  in  the  morning.  I  was  on  duty  until  the  ship 
sailed,  let  go.  I  don't  know  what  time  it  was,  but 
it  was  between  4:00  and  8:00. 

Q.     You  didn't  go  off  directly  at  4:00  o'clock? 

A.     No,  sir. 

Q.     Did  Zihrul  work  out  the  entire  second  watch? 

A.     Yes,  sir,  he  did,  four  hours. 

Q.     He  stood  another  four  hours? 
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A.     Yes,  sir. 

Q.     That  made  eight  hours  in  a  row? 

A.     Eight  hours. 

Q.     When  did  you  next  see  Mr.  Buckless? 

A.  When  we  let  go  that  morning.  I  don't  know 
what  time  it  [2089]  was. 

Q.    Was  he  on  deck? 

A.    He  came  out  on  deck. 

Q.     What  did  he  say,  if  anything? 

A.  Well,  he  admitted  to  me  that  he  was  done 
with,  that  he  had  spilled  the  beans.  He  said  he  had 
got  on  a  good  one  last  night. 

Q.     Was  he  sober  when  he  came  out? 

A.     He  was  then. 

Q.     Was  he  able  to  help  let  go  the  lines? 

A.     Yes,  he  was. 

Q.  Mr.  Carr,  did  you  ever  see  him  under  the 
influence  of  liquor  at  any  other  time  on  these  two 
vessels  ? 

A.  Well,  I  presume  he  was  drinking,  but  that 
was  the  first  time  I  saw  him  out  of  order. 

Q.     What  do  you  mean  by  presume,  Mr.  Carr? 

A.  Well,  it  is  not  hard  to  tell  when  a  man  is 
drinking  when  you  are  working  with  him  every 
day,  those  that  do  drink.  But  he  was  able  to  carry 
out  his  work. 

Q.  Did  you  ever  see  him  come  aboard  stagger- 
ing on  the  gang  plank? 

A.     No,  I  don't  recall  that  I  did. 
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Q.  Did  you  ever  see  him  weaving  up  and  down 
the  deck? 

A.     No,  sir,  I  don't  think  I  did. 

Q.  Do  you  recall  the  day  you  were  at  Bayonne, 
New  Jersey?  [2090]  A.     Yes,  sir. 

Q.     Was  he  sober  there  ? 

A.     He  was  on  watch. 

Q.     On  watch?  A.     Yes,  sir. 

Q.  And  you  said  you  knowT  Mr.  Rosen  and  Mr. 
Zinkiewycz?  A.     I  do. 

Q.     Did  you  ever  observe  them  working  on  board? 

A.     I  have  at  times. 

Q.     Under  whom  were  they  directly  working? 

A.     Under  the  mate  and  boatswain. 

Q.  Did  you  ever  have  occasion  to  see  what  sort 
of  work  they  were  doing  and  how  they  were  do- 
ing it? 

A.  Well,  on  the  12:00  to  4:00  watch  I  had  occa- 
sion to  observe  Mr.  Zinkiewycz.  Mr.  Rosen  was  on 
the  8:00  to  12:00  watch. 

Q.     What  sort  of  work  did  Zinkiewycz  do? 

A.  Well,  the  mate  and  I  discussed  it.  He  was 
lagging  in  his  work,  and  I  happened  to  notice  that 
he  was  not  moving  as  fast  as  the  others. 

Q.  To  be  particular,  what  kind  of  work  was  he 
supposed  to  be  doing? 

A.  Whatever  work  he  was  doing,  chipping, 
painting  and  so  on. 

Q.  Was  he  slower  than  other  members  of  his 
crew?  [2091]  A.     Yes,  sir. 
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Q.    Was  he  noticeably  so*? 

A.     Noticeably  so. 

Q.  You  would  not  have  to  be  looking  for  it  to 
see  it?  A.     No,  sir. 

Q.  Did  you  have  any  occasion  to  observe  what 
sort  of  work  Mr.  Rosen  did? 

A.  He  was  on  the  8:00  to  12:00  watch,  and  I 
was  asleep  in  the  morning. 

Q.  Mr.  Carr,  were  working  rules  posted  on  the 
"Washington"?  A.     Yes,  sir. 

Q.  While  you  were  on  the  bridge  with  Buckless 
during  your  and  his  watch,  what  sort  of  a  helms- 
man was  he,  Mr.  Carr? 

A.  Well,  he  was  not  very  good.  I  would  not  call 
him  a  good  helmsman.  [2092] 

Q.  Tell  the  Examiner  what  sort  of  a  helmsman 
he  is. 

A.  He  is  inclined  to  let  go  the  wheel  and  walk 
back  and  forth  in  the  wheel  house;  steer  a  zigzag 
course. 

Q.     Did  you  ever  have  to  criticize  his  work  ? 

A.  I  did.  I  mentioned  the  fact  to  him  several 
times. 

Q.     What  did  he  say? 

A.     He  didn't  say  anything. 

Trial  Examiner  Persons:     Pardon? 

Mr.  Pipkin:     He  said  he  didn't  say  anything. 

Q.  What  happens  to  the  ship  when  the  quarter- 
master lets  go  of  the  wheel  and  walks  back  and 
forth? 
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A.  Well  it  is  inclined  to  go  its  own  course, 
whatever  it  may  choose. 

Q.     Is  it  likely  to  go  straight? 

A.     No,  it  is  not  likely. 

Q.  Did  you  ever  look  out  behind  the  ship  when 
Buckless  was  steering  and  see  the  wake? 

A.     Yes,  sir. 

Q.     Was  it  straight?  A.     No,  sir. 

Q.     Did  you  ever  catch  his  course  off? 

A.     Yes,  sir. 

Q.     What  is  tne  most  you  ever  caught  it  off? 

A.     Ten  degrees. 

Q.     Ten  degrees?  [2093]  A.     Yes,  sir. 

Trial  Examiner  Persons:  You  mean  degrees,  do 
you,  Mr.  Carr?  A.     Yes,  sir. 

Q.  (By  Mr.  Pipkin)  Would  it  vary  between 
that? 

A.  All  the  way  from  5  to  10  degrees  back  and 
forth. 

Q.  Do  you  know  whether  or  not  Mr.  Buckless 
ever  smoked  on  duty? 

A.     I  don't  know  whether  he  did  or  not. 

Q.     Did  you? 

A.     No,  sir.  I  don't  use  tobacco  ever. 

Q.     You  don't  use  tobacco  in  any  form? 

A.     No,  sir. 

Q.     Did  you  ever  find  any  cigarette  butts? 

A.  The  captain  mentioned  the  fact  to  me  one 
morning  when  he  came  on  the  bridge  that  there 
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were  match  sticks  there  next  to  the  door,  and  told 
me  to  be  pretty  watchful  about  it.  But  who  dropped 
them,  I  don't  know. 

Q.     Did  you  drop  them? 

A.  No,  sir.  I  didn't  use  them.  I  don't  carry 
matches  or  cigarettes. 

Q.  Mr.  Carr,  what  was  the  attitude  of  the  of- 
ficers of  the  "Washington"  with  reference  to  union 
men1? 

A.  Well  they  show  no  discrimination  between 
union  and  non-union.  In  fact,  they  were  all  the 
same  to  them.  [2094] 

Q.     Do  you  treat  union  and  nonimion  men  alike*? 

A.     I  treated  them  all  alike. 

Q.  Did  you  ever  talk  to  Mr.  Zihrul  about 
whether  Buckless  paid  for  his  watch? 

A.  I  asked  him,  and  he  said  he  never  mentioned 
it  to  him.  That  was  what  he  was  sore  about. 

Q.  Now,  Mr.  Carr,  you  had  a  lot  of  conversa- 
tion with  Buckless  while  you  were  on  the  bridge 
there,  didn't  you?  A.     Yes,  off  and  on. 

Q.     Did  he  tell  you  about  his  past  record? 


A 

Q 

A 

Q 
Q 

A 
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He  often  discussed  it,  yes,  sir. 

Was  he  in  the  navy? 

He  told  me  he  was. 

Were  you  in  the  navy?  A.     No,  sir. 

Did  you  have  a  war  record? 

I  was  in  the  United  States  Marine  Corps. 

Was   Mr.   Buckless  ever   court-martialed? 
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A.  He  told  me  he  was  court-martialed  in  the 
navy,  and  served  time  in  Portsmouth,  New  Hamp- 
shire, and  was  dishonorably  discharged. 

Mr.  Martin:  We  object.  It  is  immaterial  and 
irrelevant,  and  it  has  no  place  in  this  case. 

Mr.  Pipkin:  It  was  testified  what  a  splendid 
record  he  had.  I  want  to  further  develop  what  this 
dishonorable  [2095]  discharge  was  for.  The  record 
can  be  had  on  it. 

Mr.  Martin:  The  record  would  be  the  best  evi- 
dence. 

Mr.  Pipkin:  The  only  way  it  could  be  done 
would  be  to  bring  somebody  down  with  them. 

Mr.  Martin :     We  can  get  them  certified. 

Mr.  Pipkin:  This  man  admitted  his  record.  If 
you  want  to  rebut  it,  you  can  bring  Mr.  Buckless 
in  here  to  do  it.  It  goes  to  refute  absolutely  Mr. 
Buckless'  contention  as  to  what  a  splendid  navy 
record  he  had;  that  he  had  never  been  accused  or 
convicted  of  any  disorderly  conduct  heretofore. 

Trial  Examiner  Persons :  Could  you  give  a  page 
reference?  I  am  under  the  handicap  of  having  had 
to  review  this  thing  in  a  very  brief  time.  I  have 
no  such  remembrance. 

Mr.  Pipkin:  It  will  be  quite  easy,  your  Honor, 
if  I  can  locate  Mr.  Buckless'  testimony. 

Trial  Examiner  Persons:  In  the  fourth  volume, 
beginning  on  page  627. 

Mr.  Pipkin:     Off  the  record. 

(Discussion  off  the  record.) 
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Trial  Examiner  Persons:  I  find,  Mr.  Pipkin, 
on  page  627  and  628  reference  to  navy  record  by 
Mr.  Buckless,  at  the  beginning  of  his  direct  testi- 
mony. He  was  a  boatswain's  mate,  able-bodied 
seaman  and  quartermaster,  page  628.  I  find  no 
reference  to  the  circumstances  of  his  discharge. 

Mr.  Pipkin:  That  was  his  qualifying  opening 
statement,  [2096]  and  if  you  will  bear  with  me  I 
will  pick  out  some  more  for  you. 

In  the  little  brief  summary  I  have  here  of  the 
testimony,  the  first  time  he  begins  to  talk  about 
his  drinking  that  was  repeatedly  denied.  Beginning 
on  page  1916 

Trial  Examiner  Persons :     When  he  was  recalled  ? 

Mr.  Pipkin:  When  he  was  put  back  on  the 
stand  by  the  Board  to  explain  the  testimony  of 
Captain  Swanson. 

Trial  Examiner  Persons:     Yes,  go  ahead. 

Mr,  Pipkin:  Now  that  testimony  talks  about 
the  fact  that  he  did  get  drunk,  has  gotten  drunk, 
and  that  he  did  his  heavy  drinking  at  port,  pages 
1928  and  1929.  He  admits  drinking  a  few  beers  at 
Boston,  and  admits  giving  a  fellow  a  shiner,  a 
couple  of  shiners,  I  believe,  after  leaving  Boston. 

This  question  which  I  directed  to  Mr.  Carr  here 
was  to  show  not  only  that  what  wTe  are  saying  here 
is  true,  that  this  man  did  drink,  but  that  he  had 
been  guilty  of  disorderly  conduct  before,  and  had 
been  so  convicted  by  the  United  States  Department 
of  Commerce,  or  the  Navy  Department. 
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Trial  Examiner  Persons :  There  will  be  no  ques- 
tion on  the  record  about  the  fact  that  Mr.  Buckless 
admitted  he  drank,  and  drank  on  the  job;  but  I 
find  nothing  here,  and  my  recollection  is  that  he 
made  no  direct  reference  to  the  circumstances  of 
his  discharge  from  the  navy,  which  is  what  I  have 
[2097]  in  mind  at  this  time. 

Mr.  Pipkin:     I  don't  recall  about  that. 

Trial  Examiner  Persons:  I  recognize  that  I  am 
handicapped  in  this  matter.  I  am  going  to  sustain 
the  objection  in  so  far  as  you  are  attempting  to 
go  into  the  discharge  and  the  man's  record. 

I  would  like  to  state  on  the  record  quite  frankly 
that  I  think  the  questions  should  be  excluded  if 
Mr.  Buckless  made  no  reference  to  his  discharge, 
and  no  claim  that  he  had  been  honorably  discharged, 
when  he  was  on  the  stand.  I  think  if  he  did  make 
such  a  statement  they  should  be  allowed. 

Mr.  Pipkin:  You  are  taking  the  position  this 
would  not  go  to  the  general  merits  of  the  matter 
of  Mr.  Buckless'  conduct? 

Trial  Examiner  Persons:  As  to  his  service  on 
a  merchant  ship  some  years,  almost  20  years,  after 
he  was  in  the  navy.  If  it  went  to  the  credibility 
of  the  witness  I  certainly  would  allow  the  question. 

Mr.  Pipkin:  Would  it  not  come  within  an  at- 
tack on  his  credibility  in  his  first  testimony  when 
he  said  he  didn't  do  any  drinking? 

Trial  Examiner  Persons:     I   am  not  ruling  on 
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the  question  of  drinking.  I  am  ruling  on  the  cir- 
cumstances of  his  discharge  from  the  navy. 

Mr.  Pipkin:  The  fact  that  he  was  discharged 
from  the  [2098]  navy  for  disorderly  conduct? 

Trial  Examiner  Persons:  After  all,  he  was  in 
the  navy  when? 

Mr.  Pipkin:  I  assume  it  was  during  the  war. 
Is  that  your  understanding,  Mr.  Carr? 

A.     Yes,  sir,  shortly  after  or  during  the  time. 

Trial  Examiner  Persons:  I  take  it  you  won't 
want  to  go  into  anything  that  affects  a  man's  rec- 
ord back  in  war  time  on  a  navy  ship,  will  you? 

Mr.  Pipkin:  I  am  interested  in  going  into  any 
conduct  that  shows  that  what  he  says  in  a  hearing 
at  Port  Arthur  as  being  a  man  that  didn't  do  any 
drinking  and  behaved  himself  has  not  been  true; 
and  which  has  been  connected  up  with  the  events 
over  a  period  of  years  that  show  that  he  was  dis- 
charged from  another  tanker  for  missing  a  watch. 
He  has  admitted  drinking  from  time  to  time.  It  is 
not  a  period  of  20  years  I  am  attempting  to  bridge. 

Mr.  Martin:  Has  The  Texas  Company  been 
receiving  daily  copy  right  straight  through  these 
hearings  of  the  testimony  in  these  proceedings? 

Mr.  Pipkin:     Yes,  sir. 

Mr.  Martin:  Then  certainly  there  was  an  op- 
portunity during  the  cross  examination  to  look 
into  this  matter,  because  Mr.  Buckless  made  refer- 
ence to  the  navy  while  he  was  on  the  stand,  and  we 
resumed  the  following  day.   [2099] 
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Mr.  Pipkin:  Maybe  I  made  a  mistake  in  assum- 
ing that  his  navy  record  was  good.  You  put  us  in  a 
position  of  not  being  able  to  talk  to  the  "Washing- 
ton" until  two  weeks  after  the  hearing  was  con- 
cluded. 

Trial  Examiner  Persons:  Let's  not  have  oral 
argument  at  this  stage.  I  want  to  withdraw  the 
statement  that  it  must  have  been  20  years,  as  his 
entire  service  at  sea  has  been  20  years.  He  said 
he  was  discharged  as  boatswain's  mate. 

Mr.  Martin:  Mr.  Examiner,  I  would  like  at  this 
time  to  move  that  Mr.  Carr's  answer  to  the  last 
question  be  physically  taken  from  the  record. 

Trial  Examiner  Persons:  The  motion  will  be 
denied. 

Mr.  Pipkin:  I  would  like  at  this  time  to  move 
on  behalf  of  the  respondent  that  this  case  be  held 
open  and  continued  until  such  time  as  a  repre- 
sentative of  the  navy  department,  with  the  proper 
records  showing  these  facts  that  this  man  is  willing 
to  testify  about,  can  be  here  in  Port  Arthur  and 
put  them  in  the  record. 

Trial  Examiner  Persons:  Wouldn't  it  be  sim- 
pler to  stipulate  that  these  records  can  be  procured 
and  put  in  as  an  exhibit  later. 

Mr.  Pipkin:     That  is  perfectly  agreeable  to  me. 

Trial  Examiner  Persons:  Instead  of  keeping 
this  man  here. 

Mr.  Pipkin:  You  understand  we  would  have 
photostatic  copy  from  the  department  if  we  could 
get  them.  [2100] 
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Trial  Examiner  Persons:  I  have  some  knowl- 
edge of  the  difficulty  you  are  up  against. 

Mr.  Pipkin:  The  navy  department  will  not  let 
you  get  copies  and  take  them  out. 

Trial  Examiner  Persons:  They  will  make  them 
and  send  them  to  you. 

Mr.  Pipkin :  They  refused  us,  saying  that  it  was 
an  official  record  of  a  court-martial  of  one  of  their 
men,  and  the  only  way  we  could  get  it  was  to  send 
one  of  their  representatives  with  the  record. 

Trial  Examiner  Persons:  But  certainly  the  rec- 
ord of  service  in  the  government  is  a  public  matter. 

Mr.  Pipkin:     Sir? 

Trial  Examiner  Persons:  And  the  record  of 
that  man's  discharge  is  a  public  record. 

Mr.  Williams:  Unless  I  am  mistaken,  that  is  a 
record  of  a  court-martial,  and  I  don't  believe  they 
will  allow  a  photostat  made  or  a  copy  made  of  any- 
thing like  that.  They  don't  want  it  to  be  used  as 
against  the  man  at  all.  They  will  send  a  repre- 
sentative, and  he  will  have  the  record,  and  he  will 
give  the  testimony  from  that  record,  but  I  doubt 
very  much  if  they  will  allow  copies  or  photostats 
to  be  made. 

Trial  Examiner  Persons:  They  might  not  allow 
a  copy  of  the  complete  record,  but  certainly  the  cir- 
cumstances of  his  discharge  should  be  allowed. 

[2101] 

Mr.  Pipkin:  Will  the  Examiner  permit  Mr. 
Martin  to  wire   the  navy  department   at   our  ex- 
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pense  and  ask  that  copies  be  forwarded  to  us  at 

our  expense.  They  have  already  refused  us. 

Trial  Examiner  Persons:  How  much  of  it  do 
you  want? 

Mr.  Pipkin:  I  don't  want  the  entire  detailed 
proceedings  of  the  court-martial.  The  findings  are 
what  we  do  want  and  the  order  on  the  findings. 

Mr.  Martin:  Mr.  Examiner,  I  questioned  Mr. 
Buckless,  and  I  don't  remember  asking  any  ques- 
tion, and  so  far  the  respondent's  attorneys  have 
failed  to  show  any  place  in  the  transcript  where  any 
testimony  was  directed  to  anything  like  that.  There 
was  a  witness  on  the  stand  by  the  name  of  George 
Hart,  who  was  a  petty  officer  in  the  navy,  and  stated 
that  he  had  charge  of  some  men  in  the  navy,  but  I 
don't  remember  Buckless  saying  any  such  thing.  If 
there  was  no  testimony  to  that  effect  certainly  no 
record  concerning  his  navy  career  would  be  ad- 
missible. 

Trial  Examiner  Persons:  I  will  direct  your  at- 
tention to  pages  267  and  268,  Mr.  Buckless  being  on 
the  stand  on  direct  examination,  where  he  said  he 
was  boatswain's  mate. 

Mr.  Martin:  All  right,  I  am  wrong  in  that  in- 
stance. However,  respondent's  attorneys  are  making 
the  offer  of  this  material  on  the  ground  that  Buck- 
less bragged  about  his  record  in  the  navy.  I  chal- 
lenge them  to  find  any  statement  in  his  [2102] 
direct  examination  or  cross  examination  where  he 
bragged  or  made  any  statement  about  his  navy  rec- 
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ord,  other  than  that  the  Examiner  has  just  read, 
and  I  submit  the  respondent's  attorneys  cannot 
show  a  single  instance  of  Buckless  bragging.  And 
I  might  say  he  is  a  very  unbragging  sort  of  person. 
I  submit  that  no  record  concerning  his  navy  activi- 
ties has  any  relevancy  in  this  case;  particularly  in 
view  of  the  fact  that  some  years  after  he  was  dis- 
honorably discharged  from  the  navy  the  respondent 
company  hired  him  on  three  different  boats  during 
a  period  of  two  years,  and  they  have  had  every 
opportunity  to  go  into  everything  he  did  on  the  two 
boats  during  the  three  years,  during  three  different 
periods  of  employment;  and  I  think  that  should  be 
enough  to  impeach  his  testimony,  if  such  they  are 
able  to  do.  [2103] 

Trial  Examiner  Persons:  I  want  you  to  bear 
with  me  while  I  read  a  question  and  answer  on 
page  629,  line  8,  still  under  Mr.  Martin's  exam- 
ination: "Question:  When  were  you  in  the  navy? 
Answer:  I  went  in  the  navy  June  4,  1915.  Ques- 
tion: When  did  you  leave?  Answer:  1919."  That 
is  just  for  my  own  benefit,  when  I  said  it  was 
twenty  years  ago. 

The  Trial  Examiner  will  rule  that  the  questions 
relative  to  his  service  or  the  circumstances  of  his 
leaving  the  navy  will  be  excluded.  Exception  will 
be  duly  noted. 

Mr.  Pipkin:  You  will  likewise  admit  from  what 
you  have  just  read,  you  will  now,  that  his  connection 
was  not  as  a  war  time  sailor  % 
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A.     1915  to  1919. 

Mr.  Pipkin:  But  his  court  martial  came  after 
1919,  after  the  close  of  the  War. 

Trial  Examiner  Persons:  I  don't  know  anything 
about  that. 

Mr.  Pipkin :     He  said  he  left  the  navy. 

Trial  Examiner  Persons:  Some  men  do  leave 
the  navy  not  on  discharge. 

Mr.  Pipkin:  Do  I  understand  then  you  are  not 
going  to  permit  us  to  try,  through  the  Board,  to 
get  a  record  of  this  ? 

Trial  Examiner  Persons:  I  don't  see  the  neces- 
sity. 

Mr.  Pipkin:  Do  I  understand  you  won't  let  us 
try  to  bring  a  man  down  here  ? 

Trial  Examiner  Persons :  Any  witness  you  bring 
down  will  [2104]  be  heard. 

Mr.  Pipkin :  If  a  Navy  Department  official  comes 
in  with  these  records,  will  you  permit  him  to  tes- 
tify fully  on  this  matter? 

Trial  Examiner  Persons:  Yes,  or  if  you  wish 
to  have  it  understood  that  the  records  may  be 
procured  and  put  in,  that  can  be  done.  It  will  be 
subject  then  to  the  Board's  decision,  whether  or  not 
it  is  admissible. 

Mr.  Pipkin:  Will  you  then  permit  the  Board's 
attorney  at  Washington  and  Mr.  Van  Dusen,  com- 
ing down  from  New  York  to  Washington,  to  inter- 
view the  Navy  official  together,  and  whatever  they 
ascertain  to  put  in  into  the  record? 
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Trial  Examiner  Persons:  May  I  say  you  will 
have  opportunity  to  present  written  briefs,  and  you 
will  have  opportunity  to  have  oral  argument  be- 
fore the  Board  at  Washington,  so  you  are  not 
taking  any  chances. 

Mr.  Pipkin:  I  understand,  but  I  do  want  to  get 
the  best  record  possible  on  this  very  point,  because 
I  feel  it  is  vitally  important. 

Trial  Examiner  Persons:  I  am  more  or  less 
speaking  from  my  own  judgment  in  the  matter, 
but  I  take  it  such  a  record,  if  offered  later,  in  view 
of  the  finding  made  by  the  Trial  Examiner,  would 
have  the  standing  of  a  rejected  exhibit.  If  we 
receive  exhibits  during  the  hearing  and  reject  them, 
they  are  put  in  a  separate  file,  and  sent  to  Wash- 
ington, and  they  can  be  passed  on  by  the  Board. 

[2105] 

Mr.  Pipkin:  In  order  to  make  this  complete, 
may  I  ask  this  witness  one  more  question  to  get 
his  statement  in  the  record  1 

Trial  Examiner  Persons:  By  way  of  offer  of 
proof  ? 

Mr.  Pipkin :     By  way  of  offer  of  proof. 

Mr.  Martin:  You  ask  the  question,  and  I  will 
object  to  it  before  he  answers  it. 

Q.  (By  Mr.  Pipkin)  Just  relate  for  the  pur- 
pose of  our  bill  of  exception  what  he  told  you  in 
connection  with  the  navy,  what  Mr.  Buckless  told 
you  with  reference  to  his  navy  record. 
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Mr.  Martin:  I  object  on  the  ground  that  it  is 
repetitious.  He  has  already  related  once  what  Mr. 
Buckless  told  him. 

Trial  Examiner  Persons:  Objection  overruled. 
It  stands  as  an  offer  of  proof. 

Mr.  Martin:  I  object  on  the  further  ground  that 
it  is  irrelevant  and  immaterial  to  any  issue  in  this 
case. 

Trial  Examiner  Persons:  The  Trial  Examiner 
has  so  ruled. 

Mr.  Martin:     Very  well. 

Q.     (By  Mr.  Pipkin)     Go  ahead. 

A.  We  just  discussed  service  records  and  so  on, 
and  he  told  me  that  he  got  in  trouble,  in  fact  serious 
trouble,  and  was  given  a  general  court  martial,  and 
served  time  in  Portsmouth,  New  Hampshire;  and 
that  he  got  in  many  difficulties,  in  fact  was  incor- 
rigible, and  that  in  fact  they  very  nearly  killed 
[2106]  him  a  number  of  times,  the  marine  guards. 
He  has  a  very  bad  record,  so  he  told  me. 

Q.     Do  you  recall  how  long  he  said  he  was  there? 

A.     No,  I  don't  recall. 

Mr.  Pipkin:  To  the  action  of  the  Examiner  we 
have  our  automatic  exception. 

Trial    Examiner    Persons:      Yes,    Mr.    Pipkin, 

always. 

Mr.  Williams:  Your  Honor  is  laboring  under 
the  disadvantage  of  not  having  sat  through  the 
previous  testimony,  and  here  is  the  reason  we  think 
we  are  entitled  to  go  very  fully  into  this.    As  has 
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been  shown  you,  we  have  had  no  opportunity  to  con- 
fer with  the  officers  of  the  "Washington".  The 
complaint  alleges  discharge  from  two  vessels.  One 
was  the  "Nevada".  The  "Nevada"  made  a  trip  to 
Spain  during  the  present  unpleasantness  in  Spain, 
and  Buckless  was  a  member  of  the  crew  of  the 
"Nevada".  We  produced  the  officers  of  the  "Ne- 
vada", and  of  course  he  testified  for  himself  to 
susbtantiate  the  charge;  and  all  through  his  testi- 
mony, on  cross  examination,  he  denied  that  he  used 
liquor  to  excess,  or  had  used  liquor  to  excess.  He 
denied  that. 

He  also  went  further,  and  related  specific  occa- 
sions and  instances  where  he  was  rated  as  a  splen- 
did seaman.  He  had  made  a  ship's  ladder,  and  so 
forth,  and  he  brought  in  this  navy  experience  as 
corroborating  the  fact  that  he  was  a  good  seaman, 
or  should  have  been  a  good  seaman.  [2107] 

Now  we  produced  the  officers  of  the  "Nevada", 
and  the  testimony  showed  plainly  that  he  had  drunk 
to  excess,  and  so  forth. 

Then  some  twTo  or  three  days  later  the  complain- 
ants and  the  Board  put  Mr.  Buckless  back  on  the 
stand  and  the  attorney  for  the  Board  questioned 
him  and,  in  order  to  explain  his  former  testimony, 
I  suppose,  he  practically  admitted  that  he  was  a 
drinking  man,  and  had  been  a  drinking  man  on 
various  and  sundry  occasions.  In  other  words,  his 
testimony  then  was  more  in  the  nature  of  a  con- 
fession and  avoidance,  and  we  say  it  affects  his 
general  credibility. 
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Of  course  he  still  maintained  that  he  could  per- 
form his  duty,  and  his  explanation  of  this  episode 
was  that  he  claimed  he  had  an  agreement  to  have 
someone  else  stand  that  watch.  We  think  it  goes 
to  his  credibility  as  a  witness  to  show  his  conduct 
in  the  navy,  because  I  have  no  other  way  to  explain 
his  second  appearance  on  the  stand.  The  best  term 
I  can  use  is  confession  and  avoidance,  because,  un- 
der partially  leading  questions,  they  didn't  hurt  us, 
so  I  didn't  object  to  them,  but  he  got  on  this  stand 
and  admitted,  yes,  I  am  a  drinking  man.  [2108] 

The  Board's  attorney  has  referred  to  his  conduct 
in  this  proceeding  even,  your  Honor,  as  being  an 
habitual  drunkard  on  the  "Nevada".  He  used  that 
very  language.  He  asked  why  he  was  hired  on  the 
"Washington"  when  he  was  known  to  be  an  habit- 
ual drunkard.  This  is  the  same  as  an  indictment 
and  a  conviction,  and  we  have  the  right  to  show  it. 
When  he  came  back  on  the  stand  in  rebuttal  he 
entirely  changed  the  color  of  the  testimony. 

Trial  Examiner  Persons:  I  have  the  testimony 
in  mind,  Mr.  Williams,  except  for  the  one  phrase 
you  used  which  I  will  not  at  this  time  repeat.  Do 
you  have  in  mind  that  there  has  been  no  ruling 
to  the  effect  that  questions  as  to  his  drinking  habits 
are  excluded?  The  ruling  of  the  Examiner  is  sim- 
ply that  we  will  not  go  into  the  matter  of  his  dis- 
charge from  the  navy,  which  was  nearly  20  years 
ago. 
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Mr.  Williams:  Just  one  more  word.  The  reason 
we  think  we  are  entitled  to  this  is  this  evidence  that 
he  was  a  good  seaman  that  he  himself  brought  into 
the  record.  He  went  back  25  years  ago,  I  guess,  or 
more,  and  those  things  were  all  brought  into  this 
record  to  show  his  long  and  able  service  as  an  able 
seaman  or  as  a  boatswain  or  as  a  quartermaster. 
They  were  brought  in  for  that  purpose.  Now  if  we 
can  go  back  and  prove  what  those  habits  were  that 
obtained  throughout  the  period  that  he  testified 
about  we  think  we  ought  to  be  entitled  to  do  it,  as 
affecting  the  credence  to  [2109]  be  placed  in  his 
present  testimony  that  he  is  a  good  seaman;  and 
he  testified  to  that  over  and  over  again.  He  made  a 
ship's  ladder  and  claimed  that  he  was  complimented 
on  it. 

Trial  Examiner  Persons:  And  the  first  mate 
said  he  made  it  over. 

Mr.  Williams:  Yes,  I  believe  that  is  right.  But 
he  related  his  navy  experience.  I  think  every  sea- 
man is  proud  of  the  fact  if  he  has  served  in  the 
nayv,  as  a  teaching  school. 

Trial  Examiner  Persons:  Judge  Williams,  I 
don't  want  to  fall  into  the  error,  which  would  be 
quite  manifest,  of  making  rulings  which  assume 
that  this  Trial  Examiner  has  complete  and  inti- 
mate knowledge  of  this  record,  but  I  do  want  to  ask 
a  question  to  this  effect.  You  have  had  considerable 
experience  in  maritime  practice,  I  gather  1 

Mr.  Williams:    A  little. 
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Trial  Examiner  Persons:  Aren't  yon  just  a  little 
falling  into  the  mistake  of  applying  standards  to 
the  seaman,  whose  highest  rank  was  boatswain,  such 
as  would  be  applied  to  the  master  or  mate  of  the 
vessel  ? 

Mr.  Williams:  No,  I  wouldn't  say  that.  As  an 
illustration,  I  don't  believe  I  could  condemn  an 
able  seaman  if  he  had  been  to  sea  a  long  time,  and 
he  got  ashore  and  got  a  little  high,  if  he  was  able 
to  do  his  work  properly  when  he  went  back  to  his 
watch.  I  don't  think  I  would  condemn  him  [2110] 
for  that.  But  if  a  master  of  a  vessel  did  that,  I 
might. 

Q.  Now  specifically,  if  a  man,  a  seaman,  whose 
highest  rank  was  boatswain,  20  years  ago  was  dis- 
ciplined in  the  navy,  and  got  a  dishonorable  dis- 
charge, would  you  hold  that  against  him  as  a  sea- 
man on  a  Texas  Company  ship? 

Mr.  Williams:  I  would  hold  it  against  him,  yes. 
It  would  somewhat  depend  on  what  the  cause  of 
that  was,  the  grounds.  It  would  certainly  affect  his 
credibility.  That  would  largely  depend  on  the 
charge  and  the  order. 

Trial  Examiner  Persons:  If  he  had  made  any 
claim  that  he  had  a  perfect  record  in  the  navy,  yes. 

Mr.  Williams:  And  especially  if  that  was  fol- 
lowed up  by  inebriate  habits,  if  that  tied  on  to  that, 
I  think  it  would  be  of  some  probative  force  as 
affecting  his  credibility. 

Trial  Examiner  Persons:  Can  we  go  on,  Mr. 
Pipkin? 
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Mr.  Pipkin:  Your  Honor,  if  you  or  I  find  any- 
thing else  in  this  record  before  it  closes 

Trial  Examiner  Persons:  I  would  be  glad  to 
hear  it,  Mr.  Pipkin. 

I  may  say  for  my  own  justification  in  the  case 
of  Mr.  Buckless  I  made  a  special  effort  to  examine 
the  testimony  pro  and  con,  because  of  the  conflict, 
but  in  the  time  I  had  I  couldn't  go  too  far  with  it. 

Q.  (By  Mr.  Pipkin)  Mr.  Carr,  would  you  say 
that  Mr.  Rosen  and  Mr.  Zinkiewycz,  while  they  were 
on  the  "Washington"  and  you  [2111]  observed 
their  daily  work,  would  you  say  they  were  good 
seamen  % 

A.  They  may  be  good  seamen,  but  they  didn't 
show  any  indication  of  it  there. 

Q.  And  you  yourself  noticed  on  various  occa- 
sions ? 

A.     Well  I  noticed  Mr.  Zinkiewycz  particularly. 

Q.  What  is  your  testimony  as  to  Mr.  Rosen 
then? 

A.  Well  I  did  not  have  the  chance  to  observe 
him,  because  he  was  on  the  8 :00  to  12 :00  watch ;  and 
I  was  on  the  12:00  to  4:00. 

Q.     Did  you  ever  see  him  around? 

A.  I  have  seen  him  moving  around  on  deck,  but 
I  didn't  have  a  chance  to  observe  his  work  as  I 
did  Mr.  Zinkiewycz 's. 

Q.  At  the  time  did  you  discuss  Mr.  Rosen  with 
the  mate?  A.    We  even  discussed  the  affair. 

Tiial  Examiner  Persons:  That  is  hardly  an  an- 
swer to  the  question. 
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A.     We  even  discussed  their  work. 

Q.  (By  Mr.  Pipkin)  You  even  discussed  this 
man's  work?  A.     Yes,  sir. 

Q.     What  man  do  you  mean? 

A.     Mr.  Zinkiewycz. 

Q.     Did  you  discuss  Mr.  Rosen's  work? 

A.     I  didn't  discuss  him  very  much. 

Q.  What  was  the  nature  of  your  discussion,  Mr. 
Carr?  [2112] 

Mr.  Mandell:  We  object  to  that,  Mr.  Examiner, 
as  the  rankest  sort  of  hearsay. 

Trial  Examiner  Persons:     Objection  overruled. 

Q.     (By  Mr.  Pipkin)     Go  ahead. 

A.  The  nature  of  his  work,  and  that  he  seemed 
to  be  lying  down  on  the  job  and  not  working  as  the 
other  fellows  were. 

Trial  Examiner  Persons:  Could  you  give  a  spe- 
cific instance,  Mr.  Carr? 

A.  Where  he  was  sitting  down  on  his  job,  not 
doing  airything,  and  the  other  fellows  seemed  to  be 
working. 

Q.  I  mean  can  you  tell  in  reference  to  a  specific 
job? 

A.  Well  at  practically  everything  that  he  was 
doing. 

Q.  (By  Mr.  Pipkin)  Do  you  recall  any  spe- 
cific instance? 

A.     No,  sir,  not  any  specific  cases. 

Mr.  Pipkin:     That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Carr,  did  you  ever 
recommend  to  the  mate  or  the  captain  that  Buck- 
less  be  fired? 

A.     No,  sir.  That  is  not  my  duty.  [2113] 

Q.    You  were  for  giving  him  another  chance? 

A.     I  have  no  authority  for  that  whatever. 

Q.  No  authority  to  make  a  recommendation  to 
the  master? 

A.     That  is  a  proposition  for  the  master. 

Q.  You  have  the  power  to  recommend  that  a 
man  be  fired? 

A.     I  wouldn't  call  that  the  power  at  all. 

Q.    You  have  the  right  ?  A.     No,  sir. 

Q.    You  have  the  privilege? 

A.  I  don't  have  either  the  right  or  the  privilege. 
I  could  recommend  that  this  was  a  good  man  to 
stay  off,  and  if  it  was  all  right  with  the  master, 
it  will  be  all  right,  and  if  not  it  would  not  be. 

Q.  You  could  point  out  to  the  first  mate  or  the 
master  that  the  man  was  a  good  seaman? 

A.     I  could  do  that. 

Q.  You  could  point  out  that  he  was  a  bad  sea- 
man? 

A.     In  fact,  anybody  could  say  that  to  the  mate. 

Q.  Likewise,  you  could  say  you  think  he  ought 
to  be  fired? 

A.     No,  sir,  I  wouldn't  say  that. 

Q.     You  didn't,  or  you  couldn't? 

A.     I  didn't. 
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Q.     The  question  is,  could  you? 

A.     I  could  say  anything  I  desired,  perhaps. 

Q.  You  could  say  to  the  captain,  couldn't  you, 
I  think  this  [2114]  man  ought  to  be  fired  ? 

A.     In  answering  your  question 

Q.     The  answer  to  that  question  is  yes  ? 

A.     No.   I  say  I  could. 

Q.  But  you  never  did  to  either  the  mate  or  the 
captain  concerning  Buckless? 

A.     No,  sir.    That  is  not  my  duty. 

Q.     Did  you  concerning  Zinkiewycz  or  Rosen? 

A.     No,  sir. 

Q.  And  you  did  not  recommend  that  Buckless 
should  be  fired?  A.     No,   sir. 

Q.  Despite  the  fact  that  he  let  go  the  wheel 
and  that  he  ran  zigzag  across  the  open  sea? 

A.     That  is  right. 

Q.  If  you  wouldn't  recommend  that  a  quarter- 
master be  fired  when  he  can't  even  steer  the  boat 
straight A.     I  don't   recommend. 

Q.  Under  what  circumstances  would  you  ever 
see  the  captain? 

A.  I  just  merely  report  the  fact  to  the  captain, 
and  that  is  entirely  up  to  the  captain  to  fire  that 
man  himself.    That  is  what  I  do. 

Q.  When  did  you  first  notice  Buckless  steering 
a  zigzag  course? 

A.  On  the  second  trip  on  the  first  voyage;  that 
is,  the  trip  coming  home  from  the  first  voyage.  He 
did  fairly  well  [2115]  going  north. 
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Q.     Did  you  report  it  to  the  captain  at  that  time  ? 

A.    Yes,  sir. 

Q.     Immediately'?  A.     I  did. 

Q.     Did  the  captain  or  not  fire  him? 

A.     No,  sir. 

Q.  Is  it  a  serious  thing  for  the  quartermaster 
to  steer  a  ship  in  a  zigzag  course? 

A.  It  is  quite  serious,  provided  you  are  close 
to  shore.  You  could  run  the  ship  aground;  a  very 
serious  matter. 

Q.     Also  it  is  wasteful? 

A.     It  could  be,  if  you  go  into  details. 

Q.  It  increases  the  possibility  of  accidents  on 
the  sea? 

A.     It  would,  providing  there  is  traffic. 

Q.  Now  it  is  dangerous  also  to  let  a  quarter- 
master who  zigzags  on  a  course  take  a  boat  down 
a  channel  into  the  harbor?  A.     It  would  be. 

Q.  It  would  be  more  dangerous  than  on  the  open 
sea,  wouldn't  it?  A.     It  would  be. 

Q.  But  nevertheless  Buckless  piloted  the  boat, 
or  rather  was  at  the  wheel  of  the  boat  that  went 
into  Claymont,  Delaware,  on  the  second  trip  ?  [2116] 

A.     That  is  right. 

Q.  Even  though  you  had  noticed  him  on  the 
return  trip? 

A.  I  do  not  wish  to  say  that  he  cannot  steer 
a  boat.  I  do  say  that  he  does  not  steer  a  good  course 
at  sea.    When  he  has  his  mind  to  it  he  can  steer. 
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Q.  Then  it  is  a  matter  not  of  his  ability  and  his 
seamanship  and  sailorship,  but  whether  or  not  he 
has  a  mind  to?  A.     You  may  call  it  that. 

Q.     Whether  he  wants  to  steer  straight'? 

A.  It  may  be  that.  I  don't  know,  but  that  is  the 
way  it  happens. 

Q.     Well  it  is  in  Buckless'  case? 

A.  He  came  up  the  channel  all  right.  I  had  no 
complaint.    But  at  sea  he  just  let  it  go. 

Q.  Is  it  your  testimony  that  when  he  wants  to 
he  can  steer  as  well  as  any  other  seaman? 

A.  I  don't  say  that,  but  he  managed  to  bring 
it  in. 

Q.  When  he  wants  to  he  can  steer  a  straight 
course,  is  that  right? 

A.     I  wouldn't  say  that,  no. 

Q.  He  can  steer  a  straight  course  at  any  time 
when  he  wants  to?  A.     I  wouldn't  say  that. 

Q.  Will  you  explain  in  your  own  words  what 
you  mean? 

Trial  Examiner  Persons:  Explain  to  me  what 
you  mean.  [2117]  Will  you  state  the  best  way  you 
can  what  you  think  about  Buckless'  ability  to  steer 
a  boat? 

A.     I  don't  think  he  is  capable. 

Q.     (By  Mr.  Martin)     You  don't  think  he  is? 

A.    No,  sir. 

Q.  Now  were  you  on  the  SS  " Washington"  in 
February  and  March  of  1937  ?  A.     Yes. 
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Q.  Were  you  on  the  same  watch  with  Buckless 
then  ? 

A.     I  don't  recall  when  he  was  there. 

Q.  He  was  there  from  February  20  to  March  8, 
1937.  A.     I  don't  remember. 

Q.  You  don't  remember  whether  he  was  on  the 
same  watch  you  were  or  not? 

A.     I  don't  remember  that. 

Trial  Examiner  Persons:  If  he  had  been  quar- 
termaster on  your  watch  you  would  remember  it, 
wouldn't  you? 

A.  I  know  that  he  was  telling  me  that  he  was 
there,  but  I  couldn't  remember  the  incident. 

Q.  You  don't  remember  anybody's  report  to  you 
in  February  and  March,  1937,  that  Buckless  was  a 
poor  quartermaster? 

A.     I  don't  remember  that. 

Q.  And  when  Buckless  got  on  the  " Washing- 
ton" in  1938  neither  Mr.  Johannesen,  the  first  mate, 
nor  Captain  Bergman,  the  captain,  reported  to  you 
that  you  should  watch  that  man  [2118]  Buckless 
because  he  is  a  poor  quartermaster? 

A.     No,  sir,  they  didn't  report  that. 

Q.  When  did  you  ask  Zihrul  if  Buckless  had 
paid  him? 

A.  I  asked  him  a  day  or  two  afterward  if  he 
was  going  to  pay  him,  and  he  said  no,  he  hadn't 
paid  him. 

Q.     A  day  or  two  after  the  event? 

A.    Yes,  sir. 
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Q.  And  was  Zihrul  sore  at  Buckless  at  that 
time?  A.    Well  he  didn't  like  it  much. 

Q.  Had  there  been  a  draw  between  when  Buck- 
less  missed  his  watch  in  Claymont  and  the  time 
you  spoke  to  Zihrul? 

A.     What  do  you  mean  by  draw? 

Q.  That  is  a  seaman's  term.  You  know  what 
that  means?  A.     No,  I  don't  believe  I  do. 

Q.     Drawing  some  money. 

A.     Drawing  money,  that  is  it  ? 

Q.     Advance  wages. 

A.  They  may  have  drawn  some  money.  I  don't 
remember. 

Q.  Was  there  a  draw  between  Claymont  and 
the  time  you  talked  to  Zihrul?  A.     No. 

Q.     Was  there  a  draw  at  Claymont? 

A.     There  was,  if  I  recall  right. 

Q.  Did  you  ever  ask  Zihrul  after  that  if  Buck- 
less  had  paid  him?  [2119] 

A.  I  asked  him  before  we  arrived  again,  and  he 
said,  no,  he  never  mentioned  it. 

Q.  What  does  a  quartermaster  do  in  port,  Mr. 
Carr. 

A.  He  works  with  the  mate  on  watch,  under 
orders  of  the  mate,  helping  discharge,  taking  care  of 
the  gangway,  lines  and  so  forth. 

Q.     Does  he  do  any  painting?  A.     No,  sir. 

Q.     Does  he  do  any  sooging?  A.     No,  sir. 

Q.     Does  he  go  over  the  side  and  paint? 
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A.     No,  sir. 

Q.  Did  you  ever  have  any  quartermaster  go  over 
the  side  and  paint?  A.     No,  sir. 

Q.  Do  you  remember  the  time  when  the  vessel 
was  at  Port  Neches,  just  after  it  left  Port  Arthur 
at  the  beginning  of  the  second  trip,  and  Mate 
Johannesen  told  you  to  tell  Buckless  to  go  over  the 
side?  A.     No,  sir. 

Q.    You  don't  remember  that? 

A.  He  didn't  tell  me  to  tell  him  to  go  over  the 
side.   He  didn't  tell  me  anything. 

Q.    You  mean  with  reference  to  Buckless? 

A.    Yes,  sir.  [2120] 

Trial  Examiner  Persons:  You  mean  with  ref- 
erence to  Buckless,  he  didn't  tell  you  anything? 

A.    Yes,  sir. 

Trial  Examiner  Persons:  Unquestionably  he 
must  have  told  you  many  things. 

Q.  (By  Mr.  Martin)  Where  was  the  mate 
when  the  mate  told  you  to  tell  Buckless  to  go  over 
the  side? 

A.  I  don't  recall  any  incident,  where  he  told  me 
to  tell  him  to  go  over  the  side. 

Q.  Now  do  you  remember  any  single  instance 
wherein  Zinkiewycz  was  noticeably  slacking  in  his 
work? 

A.  Once  or  twice;  a  few  times  in  chipping  on 
deck. 

Q.  What  was  he  doing  that  was  slower  than 
the  others? 
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A.  Just  sitting  there;  didn't  seem  to  be  doing 
anything. 

Q.     "Where  was  he  sitting?  A.     On  deck. 

Q.  What  trip  was  this,  and  where  was  the  boat, 
and  what  time  of  day  was  it  %  A.     At  sea. 

Q.    WHiere  was  the  boat? 

A.     The  boat  was  at  sea,  on  voyage  going  north. 

Q.     First  trip?  A.     First  trip. 

Trial  Examiner  Persons:     First  voyage? 

A.     Yes,  sir.  [2121] 

Q.  (By  Mr.  Martin)  WHiat  were  the  other 
A.  B.'s  doing? 

A.     They  were  all  working  together. 

Q.     What  was  Zinkiewycz  supposed  to  be  doing? 

A.     Supposed  to  be  chipping  the  deck. 

Trial  Examiner  Persons:     Chipping? 

A.    Yes,  sir,  rust. 

Q.  (By  Mr.  Martin)  Isn't  it  a  fact,  Mr.  Carr, 
that  a  sailor  will  take  a  minute  or  two  out  to  take 
a  little  rest  once  in  a  while  if  he  is  chipping  the 
deck?  A.     I  suppose  so. 

Q.     Don't  they  all  do  that?  A.     Right. 

Q.  You  don't  expect  to  have  them  work  every 
minute  of  the  four  hours  they  are  supposed  to  be 
working  ? 

A.  No,  sir,  we  would  not  require  that,  not  nec- 
essarily. 

Q.  Isn't  it  a  fact  that  Zinkiewycz  at  that  time 
might  have  been  taking  a  minute  or  two  out? 
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A.     He  couldn't  have  been  the  entire  four  hours. 

Q.  You  mean  you  have  seen  him  sit  there  when 
he  was  supposed  to  have  been  working  four  full 
hours?  A.     No,  sir,  not  four  full  hours. 

Q.     No. 

A.  I  didn't  say  that  he  sat  there  and  didn't 
work  for  four  hours.  I  did  say  that  he  was  not 
doing  nearly  as  much  work  as  the  others.  It  was 
that  noticeable.  [2122] 

Q.    What  was  noticeable,  you  mean? 

A.  A  man  working,  you  will  notice  two  or  three 
working,  and  when  one  is  not  working  it  is  notice- 
able. 

Q.  What  did  you  do  in  this  particular  instance 
we  are  talking  about? 

A.     I  didn't  do  anything  about  it. 

Q.  Wasn't  he  working  under  you  as  second  mate 
on  the  ship?  A.     No,  sir,  absolutely  not. 

Q.     Who  was  he  working  under? 

A.     Under  the  chief  mate  and  boatswain. 

Q.  Did  you  point  out  to  the  mate  that  he  was 
working  there  slowly?  A.     I  did  not. 

Q.     Or  the  boatswain?  A.     No,  sir. 

Q.  The  boatswain  is  the  boss  of  the  ordinary  sea- 
men and  the  A.  B.'s  on  a  job  like  that,  isn't  he? 

A.     He  receives  orders  from  the  mate. 

Q.  And  gives  them  to  the  A.  B.'s  and  ordi- 
naries? A.     That  is   right. 

Q.  Now  what  was  the  other  instance  that  you 
mentioned  when  you  saw  Zinkiewycz  slacking? 
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A.  Well  practically  all  the  work  they  did  it  was 
noticeable,  whether  they  were  sooging,  chipping  or 
what. 

Q.  Did  you  ever  mention  it  to  the  mate  or  the 
captain?  [2123]  A.     No,  sir. 

Q.     Even  though  you  noticed  it? 

A.  I  did.  Because  it  was  not  my  work.  It  was 
on  deck. 

Q.  So,  so  far  as  you  personally  know,  any  slack- 
ing on  the  part  of  Zinkiewycz  did  not  contribute 
to  the  reasons  as  to  why  he  was  discharged,  is  that 
correct  ? 

A.     Well  I  don't  know.  I  imagine  it  did. 

Q.  As  far  as  you  personally  know,  you  don't 
know,  do  you  ?  A.I  don 't  know  that. 

Q.  And  it  is  your  testimony,  is  it,  that  you  never 
saw  Rosen  slacking  in  his  work? 

A.     I  wouldn't  say  that. 

Q.  Well  did  you  ever  see  Rosen  slacking  in  his 
work  ? 

A.     I  didn't  pay  any  particular  attention  to  it. 

Q.     Or  lagging  in  his  work. 

A.  Because  I  sleep  in  the  morning,  and  that 
is  when  he  worked,  from  8:00  to  12:00,  in  the 
morning. 

Q.  It  is  your  testimony  that  you  never  did  see 
him? 

A.  I  have  seen  him  when  he  would  be  on  deck, 
but  I  didn't  have  time  to  pay  any  attention  to  his 
work. 
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Q.  So  that  you  have  never  seen  him  lagging 
in  his  work. 

A.  I  wouldn't  say  that.  I  would  say  I  never 
noticed  him  working. 

Q.  Answer  this  question  "yes"  or  "no."  Have 
you  ever  seen  J.  Gordon  Rosen  lagging  in  his  work 
on  the  SS  "Washington"  in  [2124]  1938? 

A.  I  couldn't  say  that,  because  I  have  never  seen 
him  work.    How  could  I? 

Q.  Answer  that  question  "yes"  or  "no."  Please 
read  it  back  to  him,  Mr.  Reporter. 

(Question  read.) 

Mr.  Pipkin:     I  think  the  record  is  clear. 

Trial  Examiner  Persons:  I  think  the  record  is 
clear.  I  think  Mr.  Carr  has  displayed  a  little  excess 
of  caution.   Read  the  question  back,  Mr.  Etter. 

(Question  read.) 

A.     Well  I  will  say,  no,  in  that  case. 

Q.  (By  Mr.  Martin)  Did  you  ever  attend  any 
union  meetings  on  the  "Washington"? 

A.     No,  sir. 

Q.  Did  you  see  a  sign  advertising  the  fact  that 
there  would  be  a  meeting?  A.     I  did. 

Q.     Did  you  see  a  number  of  signs  ?  A.     Yes. 

Q.  During  what  period  of  time  were  imion  meet- 
ings held  on  the  "Washington"? 

A.  I  don't  know  what  time  it  was.  I  .just  noticed 
the  sign. 

Q.  How  long  were  you  on  the  "Washington" 
in  1938? 
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A.     I  have  been  there  for  quite  a  few  years. 

[2125] 

Q.     I  beg  pardon? 

A.     I  have  been  there  quite  a  few  years. 

Q.  And  you  were  on  the  "Washington"  during 
the  entire  period  or  month  hi  1938  up  to  and  includ- 
ing July  14,  1938,  were  you?  A.     I  was  there. 

Q.  Did  you  ever  see  any  notices  of  imion  meet- 
ings prior  to  June  2,  1938? 

A.     I  don't  remember  if  I  did  or  not. 

Q.  What  percentage  of  the  deck  force  were  mem- 
bers of  the  union?  A.     I  don't  know. 

Q.     Prior  to  June  2,  1938?  A.     I  don't  know. 

Q.  What  percentage  of  the  deck  force  were 
imion  members  between  June  2  and  July  14,  1938? 

A.     I  don't  know. 

Q.     What  do  you  think? 

A.     You  mean  how  many  do  I  think? 

Q.     Yes.  A.     I  don't  know. 

Mr.  Williams:  Your  Honor,  I  think  we  should 
except  because  it  is  purely  speculative,  and  has  no 
probative  value  in  this  case. 

Trial  Examiner  Persons:  Objection  overruled. 
The  record  [2126]  will  stand. 

Mr.  Martin :  That  is  all  I  have  at  this  time,  Mr. 
Examiner. 

Trial  Examiner  Persons:     Mr.  Mandell. 

0.  (By  Mr.  Mandell)  Just  two  or  three  ques- 
tions, Mr.   Carr.    I   believe   you  testified  that   the 
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master  of  the  ship  discharges  all  men  who  are  to 

be  discharged? 

A.     The  master  and  the  mate.  It  is  between  them. 

Q.     Or  the  chief  mate? 

A.  Not  all  men  in  the  engine  department,  nor  in 
the  steward's  department. 

Q.  Only  the  deck  department,  is  that  your  testi- 
mony? 

A.     That  is  what  I  am  referring  to,  yes. 

Q.  Now  could  you  tell  us  at  the  time  Mr.  Buck- 
less  missed  his  watch,  where  was  the  vessel? 

A.     In  Claymont,  Delaware.  [2127] 

Q.     What  time  did  the  vessel  leave  that  port? 

A.     Between  4:00  and  8:00,  on  July  5. 

Q.     Between  4:00  and  8:00?  A.     A.  M. 

Q.  Would  you  say  it  was  very  much  before  8:00 
o  'clock  ? 

A.  It  was  perhaps  6:00  o'clock,  or  something 
around  there.    I  wouldn't  say  exactly. 

Q.     Around  6:00  o'clock  in  the  morning? 

A.     I  would  say  something  like  that. 

Q.  In  your  experience  as  a  mate  on  the  "Wash- 
ington" have  you  ever  taken  on  seamen  at  a  port 
other  than  Port  Arthur?  A.     Yes. 

Q.  Have  you  ever  discharged  seamen  at  a  port 
other  than  Port  Arthur? 

A.     I  have  never  discharged  anybody. 

Q.  When  I  say,  have  you,  I  mean  the  ship  as  a 
whole.  Have  seamen  ever  been  discharged  at  a  port 
other  than  Port  Arthur? 
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A.  Men  have  gotten  off  to  go  to  hospitals,  and 
was  practically  discharged,  and  some  missed  a  ship. 

Q.  And  some  have  sometimes  violated  some  ship 
rule,  and  the  master  just  discharged  them,  and  got 
another  man? 

A.  It  is  the  rule  to  bring  them  back  to  Port 
Arthur. 

Q.  Suppose  a  man  violates  one  of  the  shipping 
rules,  is  he  discharged  other  than  at  Port  Arthur'? 

A.  It  is  a  rule  mostly  to  bring  the  men  back 
to  where  they  [2128]  sign  on. 

Q.  Even  though  they  prove  incompetent  and  they 
are  unsafe  for  the  ship? 

A.  It  all  depends  on  what  the  nature  of  the 
case  is. 

Q.  Suppose  a  man,  a  quartermaster,  steers  a 
vessel  off  in  the  breeze A.    Yes. 

Q.  Would  you  consider  that  man  very  unsafe? 
You  would  consider  him  a  very  unsafe  man, 
wouldn't  you? 

A.  You  could  reprimand  him,  and  give  him  a 
chance,  and  perhaps  he  will  do  better. 

Q.  I  asked  you  would  you  consider  a  man  who 
steers  a  ship  off  course  ten  degrees,  would  you  con- 
sider him  an  unsafe  man  at  the  wheel? 

A.  No,  he  is  not  safe.  You  can  watch  him  and 
make  him  stay  on  the  course  and  do  better. 

Q.  Of  course,  if  you  have  to  keep  a  mate  there 
to  watch  him,  the  mate  might  as  well  stay.    Could 
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you  safely  leave  a  quartermaster  at  a  wheel  who 

steers  a  ship  ten  degrees  off  course? 

A.     If  I  am  there  I  can  watch  him  all  the  time. 

Q.    Are  you  there  all  the  time? 

A.    When  I  am  on  watch,  yes. 

Q.  On  the  watch  that  Mr.  Buckless  was  on,  you 
were  there  all  the  time,  were  you?  [2129] 

A.     On  the  bridge,  yes. 

Q.     And  that  is  how  you  got  off  ten  degrees  ? 

A.     No.   I  am  on  the  top  bridge. 

Q.  You  didn't  help  him  get  off  ten  degrees, 
did  you?  A.     No. 

Q.  At  any  rate,  we  do  agree  it  is  very  dangerous 
to  have  a  quartermaster  steering  a  ship  that  would 
get  off  the  course  as  much  as  ten  degrees? 

A.  It  would  be  if  he  continued  that  way  through- 
out, yes. 

Q.  In  1938,  June  and  July,  1938,  would  you 
say  from  your  experience  there  was  any  scarcity  in 
getting  good  quartermasters  in  any  port  in  the 
United  States?  A.    Well,  I  don't  know. 

Q.  Have  you  ever  had  any  difficulty  getting 
quartermasters  anywhere  ? 

A.     I  don't  hire  the  men.    I  don't  know. 

Q.  Any  time  there  was  need  of  a  quartermaster 
aboard  the  ship  he  was  always  gotten? 

A.    I  think  so. 

Q.     There  was  no  difficulty,  so  far  as  you  know? 

A.     I  don't  think  so. 
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Q.  However,  Mr.  Buckless  remained  there  for 
some  time.  Is  it  very  unusual  for  one  seaman  to 
stand  watch  for  another  seaman,  sort  of  help  him 
out? 

A.  It  would  be.  It  is  not  unusual  providing  he 
gets  permis-  [2130]  sion  from  the  mate. 

Q.  I  didn't  ask  you  anything  like  that  at  all. 
Just  answer  my  questions. 

Trial  Examiner  Persons:  Just  ask  questions 
please. 

Mr.  Pipkin:  We  object  to  the  side  bar  com- 
ments of  counsel. 

Trial  Examiner  Persons:  The  examining  attor- 
ney will  be  instructed  to  confine  his  remarks  to  the 
asking  of  questions. 

Q.  (By  Mr.  Mandell)  Now,  I  just  want  you  to 
answer  my  question.  Is  it  unusual  for  a  seaman 
to  stand  watch  for  another  seaman? 

A.  A  seaman  is  not  allowed  to  stand  watch  for 
another  unless  he  has  been  instructed  by  the  mate 
to  do  so,  or  has  permission. 

Q.  Is  it  very  unusual  for  one  seaman  to  stand 
watch  for  another? 

A.     It  is  very  unusual. 


Q 

A 

Q 

A 

Q 

A 


You  have  never  seen  it  done? 

It  has  been  done. 

As  a  matter  of  fact,  it  is  often  done  ? 

No,  it  is  not. 

You  came  up  from  the  ranks? 

What  do  you  mean? 
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Q.  Did  you  ever  serve  as  an  ordinary  seaman, 
able  seaman  and  quartermaster?  [2131] 

A.    Yes,  sir. 

Q.     Did  you  ever  stand  watch  for  another  man? 

A.     I  have. 

Q.  Did  you  ever  have  another  man  stand  watch 
for  you? 

A.     If  we  had  it  prearranged,  yes. 

Q.     Did  any  other  man  ever  stand  watch  for  you? 

A.     If  we  prearranged  it. 

Q.  You  have  seen  seamen  who  came  back  aboard 
the  ship  so  drunk  that  they  couldn't  stand  their 
watch,  and  another  one  of  their  fellow  seamen 
would  take  his  watch? 

A.  He  would  have  to  suffer  the  consequences  if 
he  did. 

Q.     Have  you  ever  seen  that?  A.     I  have. 

Q.  And  you  have  seen  that  seaman  remain 
aboard  the  ship? 

A.     Sometimes,  and  sometimes,  no. 

Q.     Now,  where  is  this  port  of  Claymont? 

A.  It  is  port  of  discharge  for  The  Texas  Com- 
pany, Claymont,  Delaware. 

Q.     Is  that  inland  waters?  A.     It  is. 

Q.  Now,  steering  in  inland  waters  is  more  diffi- 
cult than  on  the  open  sea? 

A.     Securing  the  dock,  yon  mean? 

Q.     No.   Proceeding  up  in  inland  waters. 

A.     It  might  be  easier  to  steer  a  ship.  [2132] 

Q.     How  is  it  around  Claymont? 
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A.  There  is  plenty  of  space.  It  is  easy  to  steer; 
calm  water. 

Q.     Easier  than  out  in  the  open  sea? 

A.  It  would  be,  depending  on  the  nature  of  the 
sea  and  the  current. 

Q.  Let  me  ask  you  this.  From  your  experience 
as  a  navigator,  isn't  it  true  that  when  vessels  are 
in  inland  waters  extra  precaution  is  taken  in  steer- 
ing the  ship?  A.    Yes. 

Q.     Why? 

A.  It  depends  on  the  channels.  Where  there  are 
narrow  channels,  and  current  running,  it  would 
be  easier  to  ground  the  ship. 

Q.  Isn't  it  true  that,  for  instance,  you  never  let 
an  ordinary  seaman  steer  a  vessel  in  inland  waters  ? 

A.    According  to  law,  no,  but  he  may  be  capable. 

Q.  I  am  talking  about  as  a  navigator,  what  the 
law  says.  An  ordinary  seaman  is  not  permitted  to 
steer  a  vessel  in  inland  waters,  that  is  true,  isn't  it? 

A.    Yes. 

Q.  It  requires  a  capable  A.  B.  or  quartermaster 
to  steer  a  vessel  in  inland  waters?  A.    Yes. 

Q.     That  is  true,  isn't  it?  A.     Yes,  sir. 

[2133] 

Q.  Certainly  you  wouldn't  let  an  incompetent 
man,  that  you  know  is  incompetent,  steer  a  vessel 
in  inland  waters,  would  you? 

A.     No,  I  couldn't. 

Q.     And    you    certainly   would    not    let    a   man, 
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though  competent,  who  is  careless  steer  a  vessel 

in  inland  waters,  would  you?  A.     No. 

Q.  Now,  Mr.  Carr,  assuming  that  Mr.  Buckless 
was  as  drunk  as  you  say  he  was,  would  you  let  him 
stand  watch? 

A.     Not  if  he  was  drunk,  no. 

Q.  What  would  you  do  ?  Suppose  he  would  come 
back  to  the  ship  drunk,  and  feeling  it  was  his  duty, 
that  he  ought  to  stand  watch,  he  wanted  to  stand 
watch,  what  would  you  do? 

A.  I  would  tell  him  the  best  thing  for  him  to 
do  would  be  to  go  to  bed. 

Q.     And  you  would  get  someone  else 

A.     Yes,  sir. 

Q.     To  take  his  watch  ?  A.     Yes,  sir. 

Q.  That  is  exactly  what  happened,  with  the 
exception  that  you  didn't  tell  him  to  go  to  bed? 

A.  He  did  not.  When  I  came  out  on  deck  he 
was  out. 

Q.  If  he  had  come  aboard  drunk  and  reported 
to  get  ready  for  watch  duty  you  would  have  told 
him  to  go  to  bed? 

A.  Well,  if  I  thought  he  was  in  danger  of  en- 
dangering him-  [2134]  self  or  someone  on  deck. 

Q.  You  wouldn't  let  a  drunk  man  stand  watch, 
would  you  ?  A.     No. 

Q.  You  would  have  told  him  to  go  on  and  go  to 
bed?  A.    Yes,  sir. 

Q.  Neither  would  you  let  a  man  who  is  habitu- 
ally under  the  influence  of  liquor  steer  your  ship? 
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A.     Not  if  he  was  drunk,  no. 

Mr.  Mandell:     I  think  that  is  all. 

Q.  (By  Trial  Examiner  Persons)  Mr.  Carr, 
for  the  benefit  of  the  record  and  the  benefit  of  all 
of  us  landsmen  who  have  to  read  the  record,  will 
you  describe  what  is  meant  by  sooging  right  now? 

A.  It  is  a  solution  of  soap  and  water  to  wash, 
like  we  do  this  wall,  used  to  wash  down  a  ship. 

Q.     Used  to  wash  down  the  ship? 

A.     That  is  right,  paint  work. 

Q.  In  regard  to  your  responsibility  for  your 
men  on  your  watch,  it  is  your  duty  to  report  to 
the  mate  anything  that  they  do  that  is  worthy  of 
notice,  is  that  right?  A.    Yes,  I  could. 

Q.     I  said  that  is  your  duty  to  do  it. 

A.     No,  sir. 

Q.  How  do  those  men  get  credit,  if  the  mate 
who  is  on  watch  does  not  report  it?  [2135] 

A.  As  a  rule,  as  I  say,  the  mates  do  report  that 
he  is  a  good  man,  or  is  not.  However,  I  do  not  say 
that  is  their  duty. 

Q.     It  is  customary  at  least? 

A.     You  might  say  customaiy,  yes,  sir. 

Q.  In  the  same  way,  is  it  customary,  or  is  it 
the  duty  of  the  mate  to  report  things  that  they  do 
which  will  stand  against  their  record  on  the  ship? 

A.  It  is  the  duty  to  report  any  unusual  hap- 
penings during  the  watch  to  the  mate  and  master 
that  would  be  dangerous  to  the  ship  or  the  cargo. 
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Q.  Well,  if  you  had  a  man  rated  as  an  A.  B., 
and  he  was  a  capable  seaman,  would  it  be  your 
duty  to  report  that  to  the  master? 

A.     It  would  not  be  my  duty.  I  could. 

Q.     I  take  it  you  probably  would? 

A.     I  would  probably. 

Q.  My  difficulty  is  this.  The  situation  on  ship- 
board is  a  bit  different  from  the  situation  in  a 
factory?  A.     Yes,   sir. 

Q.  The  mate  runs  the  crew  on  deck,  the  deck 
crew?  A.     Yes,  sir. 

Q.     The  captain  has  the  right  to  hire  and  fire? 

A.     He  is  in  command  of  the  ship,  yes,  sir. 

Q.  If  a  man  is  put  on  he  goes  up  to  the  captain 
and  the  [2136]  captain  signs  him  on? 

A.     Yes,  sir. 

Q.     The  work  on  the  ship  is  divided  into  watches  ? 

A.    Yes. 

Q.     As  second  mate,  you  have  charge  of  a  watch? 

A.     Yes,  sir. 

Q.  And  as  the  mate  on  that  watch  you  have 
knowledge  of  the  capacity  and  the  service  of  the 
men  on  that  watch?  A.     Yes,  sir. 

Q.  And  you  have  knowledge  of  the  credible 
things  that  they  have  done,  and  of  other  things 
that  they  do;  and  it  is  your  duty  as  second  officer 
to  inform  the  mate  and  the  captain  about  the  mem- 
bers of  your  watch? 

A.  It  is  like  working  in  a  factory  or  anything 
else.  If  a  man  is  a  foreman,  and  somebody  stands 
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out  in  the  crowd,  if  lie  wishes  to  recommend  him, 
and  say  he  is  a  good  worker,  he  may  do  so;  and, 
if  not,  that  is  usually  the  way  it  goes. 

Q.  If  a  second  mate  wrere  to  perform  a  highly 
meritorious  act,  knowTn  only  to  the  first  mate,  and 
the  first  mate  did  not  report  it  to  the  captain,  would 
that  second  mate  be  entitled  to  feel  aggrieved? 

A.    Well,  that  happens. 

Q.  Yes,  I  know  it  does,  wherever  there  are  men 
at  work.  A.     Yes. 

Q.  But  it  is  a  duty  of  the  first  mate  to  let  the 
captain  know?  [2137] 

A.     He  is  the  superior  of  the  second  mate. 

Q.  Isn't  it  your  duty  in  the  same  sense  to  see 
that  the  men  are  credited  with  meritorious  things 
they  do? 

A.  When  he  is  working  under  my  command, 
I  do,  yes. 

Q.  Changing  over  to  the  matter  of  the  ten  de- 
grees, which  has  doubled  since  yesterday,  when 
we  had  five  degrees  in  course — I  think  you  seamen 
have  not  given  credit  to  the  Trial  Examiner  be- 
cause he  is  a  landsman.  I  want  you  to  lay  ten  de- 
grees down,  just  straight;  just  take  a  straight 
line,  like  straight  down  the  street,  and  lay  down  an 
error  of  ten  degrees. 

A.     Lay  down  an  error  of  ten  degrees? 

Q.  Yes,  and  tell  me  how  far  you  would  have  to 
go  on  that  wrong  course  before  you  would  be  a 
mile  off  your  course. 
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A.  They  would  not  have  to  go  very  long;  about 
half  an  hour. 

Q.  If  you  can  make  a  ten  degree  error  on  one 
side  you  can  make  a  ten  degree  error  on  the  other 
side?  A.    Yes,  sir. 

Q.    And  you  have  got  twenty  degrees  error? 

A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  is  it  possible  for  any 
man  rated  as  a  quartermaster  to  be  ten  degrees 
off  course? 

A.  It  is  a  fact;  in  fact,  farther,  some  of  them. 
It  is  quite  easy  to  get  that  far  off.  It  depends  on 
the  nature  of  the  sea  and  so  on,  but  it  happens 
often.  [2138] 

Q.  Nothing  was  said  in  this  connection  about 
there  being  hard  conditions,  and  as  far  as  the 
record  goes,  we  assume  it  wTas  a  calm  clear  night. 
The  captain  yesterday  said  about  five  degrees,  by 
the  wake,  you  stated  ten  degrees  off,  by  compass? 

A.     Yes,  sir. 

Q.     Is  that  right? 

Mr.  Pipkin:  Mr.  Examiner,  I  hate  to  interrupt 
at  this  time.  Yesterday  the  captain,  as  I  recall, 
said  it  was  reported. 

Trial  Examiner  Persons:  No,  he  said  he  didn't 
need  to  be  on  the  bridge;  that  he  could  look  at 
the  wake. 

Mr.  Pipkin:  But  I  also  recall  the  testimony 
showed  it  was  reported  to  him  that  he  was  off  the 
course. 
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I  want  to  take  an  exception  in  the  record  at 
this  time  to  the  Examiner's  comment  on  the  mat- 
ter, and  the  mamier  in  which  it  was  said  in  ex- 
aming  this  witness. 

Trial  Examiner  Persons:  The  exception  will  be 
noted.  But  I  just  remark  that  it  doesn't  greatly 
matter,  as  the  witness  agreed  with  the  Examiner. 

Q.  I  said  if  he  could  be  off  ten  degrees  one  way 
he  could  be  off  ten  degrees  the  other,  is  that  correct  ? 

A.     Yes,  sir,  he  could. 

Q.  One  more  question.  I  confess  I  am  not  satis- 
fied, Mr.  Carr.  What  degree  of  accuracy  is  it  fair 
to  expect  from  [2139]  a  capable  quartermaster  in 
steering  the  course  laid  down? 

A.  Two  degrees,  something  like  that,  because 
the  gyro  compass,  Iron  Mike,  goes  over  two  de- 
grees to  one  side. 

Q.  A  capable  really  competent  quartermaster,  a 
man  to  be  rated  really  a  quartermaster,  if  he  kept 
it  at  all  times  within  two  degrees  of  the  course  set, 
that  is  all  right? 

A.     Yes,  that  is  a  good  course. 

Q.     That  would  be  good  seamanship? 

A.     Yes,  sir.- 

Q.  About  Mr.  Zinkiewycz  and  his  alleged  in- 
competency, the  question  is  based  on  the  fact  that 
the  Trial  Examiner  has  not  seen  the  man.  What 
was  he  like,  was  he  naturally  a  slow  thinking,  slow 
moving  man"? 
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A.  He  appeared  to  be  intelligent,  but  moved 
very  slowly. 

Q.     Habitually?  A.     Yes,    sir. 

Q.  Would  you  say  that  he  seemed  lagging  in 
his  work,  and  what  you  noticed  was  due  to  this 
characteristic,  or  that  he  was  consciously  shirking? 

A.     I  would  think  it  was  consciously  shirking. 

Q.  Would  you  say  that  he  shirked  his  work 
habitually,  or  that  he  did  it  on  occasions? 

A.  I  think  that  he  was  capable,  but  I  believe 
he  did  it  on  occasions. 

Q.  In  your  experience  at  sea,  how  seriously  has 
the  offense  [2140]  of  missing  a  watch  due  to  unwise 
indulgence  in  alcoholic  beverages  been  considered? 

A.  It  all  depends.  It  is  just  like  anything  else. 
If  you  go  and  get  tight,  and  have  no  more  respect 
for  your  job,  you  might  lose  it. 

Q.  Would  you  say  it  was  usual  for  a  man  that 
had  been  guilty  of  such  to  be  dismissed? 

A.    It  happens  quite  often. 

Q.     Is  it  usual? 

A.     Yes,  sir,  nowadays. 

Q.  Would  you  say  the  offense  was  less  great  if  it 
happened  while  the  ship  was  in  port  than  if  it 
happened  while  the  man  was  expected  to  stand 
watch  at  sea? 

A.  At  sea  it  would  probably  have  a  greater  ef- 
fect than  at  port.  It  all  depends  on  their  naviga- 
tion of  the  ship. 
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Q.  Would  you  say,  based  on  your  observation 
and  experience,  that  the  average  captain,  in  passing 
judgment  on  such  an  offense,  would  mitigate  his 
judgment  somewhat  if  it  happened  on  a  holiday, 
July  4? 

A.  That  is  entirely  up  to  the  captain,  I  am 
sure. 

Q.  As  a  matter  of  observation,  do  they  usually 
deal  less  harshly  if  they  are  guilty  of  that  on  holi- 
days than  on  other  occasions? 

A.  Well,  if  a  man  had  a  duty  to  perform,  I 
should  not  think  so.  [2141] 

Q.     No  allowance  would  be  made? 

A.     I  do  not  believe  so. 

Q.  Were  there  union  meetings  held  on  the 
"Washington"  during  the  time  these  men  were 
aboard,   Buckless,   Zinkiewycz   and  Rosen? 

A.  I  understand  there  were.  However,  I  don't 
know.  I  never  attended  one. 

Q.  If  it  were  not  a  Trial  Examiner,  but  the 
captain,  asking  you  whether  they  had  union  meet- 
ings, what  would  you  have  said? 

A.     Well,  I  never  attended. 

Q.     What  would  you  have  told  the  captain? 

A.  It  is  only  hearsay  that  they  were.  I  have 
been  told  that  there  were  meetings  there. 

Q.    You  saw  the  notice? 

A.     I  saw  the  notice,  yes. 

Q.     Who  told  you  there  were  meetings  held? 
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A.  I  often  hear  them  discussing  it.  The  sailors 
see  me,  and  say  so. 

Q.  Did  you  ever  talk  to  any  of  the  men  per- 
sonally and  have  them  tell  you  that  they  had  been 
attending  meetings'? 

A.  Yes,  sir,  they  told  me  that  they  had  attended 
meetings. 

Q.  Did  any  of  these  three  men  concerned  here 
directly,  Buckless,  Zinkiewycz  or  Rosen,  tell  you 
that  they  had  attended  union  meetings? 

A.     Yes,  sir.  [2142] 

Q.     Which  one? 

A.  Buckless,  my  quartermaster,  told  me  he  at- 
tended meetings. 

Q.     He  told  you?  A.     Yes,  sir. 

Q.     Neither  of  the  other  two? 

A.    Well,  I  didn't  have  a  chance  to  talk  to  them. 

Q.     They  were  not  on  your  watch? 

A.     Zinkiewycz  was,  of  course. 

Q.  But  you  were  on  the  bridge,  and  he  was  on 
the  deck?  A.     Yes,  sir. 

Q.     You  yourself  belong  to  a  union? 

A.    No,  sir,  not  at  the  present  time. 

Q.     You  do  not  belong  to  the  Mates'  Union? 

A.     Not  at  present. 

Q.  Would  you  say  there  is  room  for  union  or- 
ganization on  shipboard,  Mr.  Carr? 

A.     Not  knowing,  I  couldn't  say. 

Q.     Pardon? 
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A.  I  couldn't  say.  It  seems  to  me  that  they  are 
pretty  well  organized,  so  far  as  the  "Washington" 
is  concerned.  Other  ships,  I  don't  know  whether 
they  are  or  not. 

Q.  You  have  sailed  on  ships  on  which  there  was 
a  union  organization? 

A.  There  was  on  the  " Washington",  yes,  sir, 
before  I  became  mate.  [2143] 

Q.     Since  you  became  mate? 

A.  Just  on  the  "  Washington. "  I  became  mate 
on  the  " Washington." 

Q.  Would  you  say  a  union  might  perform  a 
useful  function  on  board  ship? 

A.  Well,  I  don't  know.  It  seems  to  me  that 
everything  is  all  right. 

Q.  To  be  more  specific,  if  the  men  have  a  union 
organization,  and  they  have  a  union  meeting,  and 
they  decide  they  have  a  justified  complaint  about 
the  food,  and  they  appoint  delegates  to  see  the  cap- 
tain, that  is  quite  correct?  A.     They  do. 

Q.     That  is  quite  correct  in  your  estimation? 

A.  It  has  been  carried  on  that  way  for  years, 
without  unions. 

Q.  It  is  nothing  new?  The  only  thing  new  is  the 
permanent  organization  of  the  union? 

A.    Yes,  sir. 

Q.  Men  have  presented  such  complaints  from 
time  immemorial?  A.    Yes,  sir. 

Q.     And  that  is  quite  correct  procedure? 

A.     It  has  been  and  I  think  it  is,  yes,  sir. 
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Q.     You  see  no  objection  to  that  sort  of  thing? 

A.     No,  sir. 

Q.  If  the  complaint  was  not  based  on  food  or 
quarters,  but  [2144]  was  based  on  overtime  pay, 
would  you  say  there  was  anything  wrong  in  that 
procedure  ? 

A.  It  all  depends  on  the  nature  of  the  pay  and 
what  it  was  for,  if  they  were  justified. 

Q.  If  they  just  sincerely  thought  they  were 
justified? 

A.  Well,  that  is  a  matter  to  decide  between  the 
two  parties. 

Q.  It  would  be  quite  all  right  for  them  to  take 
collective  action,  instead  of  going  singly  to  the 
mate  and  the  captain? 

A.     Yes,  sir,  I  believe  that  will  be  right. 

Q.  Would  you  say,  and  I  would  like  you  to 
answer  this  rather  carefully,  would  you  say  there 
was  any  danger  in  having  union  organization  on 
board  a  ship? 

A.  Any  danger?  I  don't  think  so,  none  what- 
ever. [2145] 

Q.  As  far  as  you  are  concerned  as  second  mate, 
you  think  you  could  go  on  and  carry  out  your  du- 
ties, and  get  along  with  the  members  of  your  watch, 
with  a  union  organization  aboard? 

A.  I  manage  to  get  along  with  everybody,  so  it 
wouldn't  make  any  difference  to  me. 

Trial  Examiner  Persons:  Mr.  Pipkin,  anything 
further  ? 
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Mr.  Pipkin:  Judge  Williams  has  something  in 
mind  that  he  wants  to  ask  him,  if  there  is  no  ob- 
jection. 

Trial  Examiner  Persons:  The  general  rule  is 
one  man  to  examine,  but  I  take  it  that  under  the 
conditions,  Mr.  Van  Dusen  being  away,  the  other 
attorneys  will  agree. 

Mr.  Martin:     That  is  quite  satisfactory. 

Trial  Examiner  Persons:     Very  well. 

Redirect  Examination 

Q.  (By  Mr.  Williams)  Mr.  Carr,  tell  the  Ex- 
aminer where  Claymont,  Delaware,  is,  geographi- 
cally, on  some  stream*? 

A.     On  the  Delaware  River,  below  Marcus  Hook. 

Q.     How  far  is  Claymont  from  the  open  sea? 

A.     Seventy-five  miles. 

Q.     Those  are  called  inland  waters,  are  they  not  ? 

A.     Yes,  sir. 

Q.     Do  you  take  a  pilot?  A.     Yes. 

Q.     Where  did  that  pilot  get  on? 

A.     At  the  sea  buoy  at  the  bar.  [2146] 

Q.     Where  did  they  get  on  coming  out? 

A.    At  the  dock. 

Q.     How  long  does  he  stay  on  that  vessel? 

A.     Until  the  vessel  has  cleared  the  sea  buoy. 

Q.     Until  the  vessel  strikes  the  high  seas? 

A.     Yes,  sir. 

Q.  Tell  the  Examiner  whether  or  not  the  navi- 
gation channels  from  Claymont,  Delaware,  to  the 
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open  sea  are  marked  with  what  is  known  as  aids 

to  navigation?  A.     Yes,  sir. 

Q.     Lights,  buoys  and  so  forth?        A.     Yes,  sir. 

Q.     Is  that  true  or  not  true? 

A.     That  is  true. 

Q.  Tell  the  Examiner  where  the  pilot  takes  his 
station  when  you  are  coming  down  the  river. 

A.  Takes  his  station  on  the  bridge  by  the  quar- 
termaster. Sometimes  he  steers  himself. 

Q.     Sometimes  he  steers  himself? 

A.     Yes,  sir. 

Q.  Now  is  it  a  fact  or  is  it  not  a  fact  that  in 
coming  down  that  river  to  the  open  sea  you  steer 
by  courses,  or  do  you  steer  by  the  aids  to  naviga- 
tion? 

A.     Steer  by  the  aids  to  navigation. 

Q.  All  right,  tell  the  Examiner  who  gives  the 
orders  about  [2147]  changing  the  wheel? 

A.     The  pilot, 

Q.     To  port  or  to  starboard? 

A.     The  pilot  does. 

Q.  What  does  he  say  to  the  quartermaster  when 
he  wants  him  to  move  the  wheel  over  a  little  bit? 

A.     Tells  him  right  or  left,  or  stay  on  this  range. 

Q.  Then  it  is  a  fact,  is  it  not,  that  the  only 
function  performed  by  that  quartermaster  in  get- 
ting down  the  river  with  a  pilot  aboard  is  that  he 
furnishes  the  physical  effort  to  move  that  wheel? 

A.     That  is  it. 
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Q.  (By  Trial  Examiner  Persons)  Did  Mr. 
Buckless  steer  under  the  direction  of  the  pilot  when 
you  were  present  on  the  ship  ?  A.     Yes,  sir. 

Q.  Did  the  pilot  make  any  comment  to  you  about 
Mr.  Buckless'  steering? 

A.     I  don't  recall  now  if  he  did. 

Q.  (By  Mr.  Williams)  To  clear  that  point  up, 
that  quartermaster,  in  getting  down  the  river  under 
the  direction  of  the  pilot,  is  he  required  to  observe 
the  compass  at  all? 

A.     It  all  depends.  If  we  should  hit  fog 

Q.     But  ordinarily?  A.     Ordinarily  not. 

Q.     He  doesn't  use  a  compass?  [2148] 

A.  He  can  use  it,  but  he  usually  uses  the  aids 
to  navigation,  where  there  are  ranges  to  steer  on. 

Q.     Markers,  usually  known  as  markers? 

A.     Yes,  sir. 

Q.     From  marker  to  marker?  A.     Yes,  sir. 

Q.  You  pass  one  marker  on  one  side  or  the 
other?  A.     Yes,  sir. 

Q.    At  a  certain  distance?  A.     Yes,  sir. 

Q.  And  the  pilot  is  the  one  that  gives  those  or- 
ders, is  he  not  ?  A.    Yes,  sir. 

Q.  All  right,  when  you  reach  the  open  sea,  what 
is  called  the  high  seas A.     Yes,  sir. 

Q.  Do  you  mean  to  say  that  they  would  get  off 
ten  degrees  and  stay  off,  or  just  wiggle  off? 

A.     Just  wiggle  off. 

Q.  In  other  words,  it  would  only  be  off  ten 
degrees  for  a  very  few  minutes,  perhaps  ? 
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A.     Maybe  not  that ;  back  and  forth. 

Q.  Until  he  noticed  it  himself,  or  the  mate  called 
attention  to  it? 

A.  I  called  attention  to  it  a  number  of  times. 
Sometimes  he  [2149]  would  notice  it  himself. 

Q.  In  other  words,  in  getting  off  that  course 
the  quartermaster  sees  it  sometimes? 

A.     Yes,  sir. 

Q.     And  he  is  going  to  try  to  get  back? 

A.    Yes. 

Q.  Then  when  the  quartermaster  zigzags  back 
and  forth  on  that  course  it  indicates  he  is  not 
giving  strict  attention  to  his  course  as  given  to 
him?  A.     That  is  right. 

Mr.  Martin :  I  would  like  to  know  whether  coun- 
sel is  testifying  or  asking  questions  or  what. 

Q.     (By  Mr.  Williams)     What  does  it  indicate? 

A.  It  indicates  he  is  not  paying  attention  to  his 
steering. 

Q.     What  does  that  indicate? 

A.  Indicates  he  is  not  paying  attention  to  his 
course. 

Q.  Tell  the  Examiner  this,  the  quartermaster  on 
duty,  is  he  or  not  supposed  to  keep  his  hands  on 
the  spokes  of  the  wheel  at  all  times  ? 

A.     Supposed  to  keep  them  there  at  all  times. 

Q.    When  can  he  leave  the  wheel? 

A.     Only  when  he  is  properly  relieved. 

Mr.  Williams :     That  is  all. 

Q.     (By  Mr.   Pipkin)     As  I   recall  your  state- 
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ment,  you  said  five  to  ten  degrees.   Was  it  always 

ten  degrees  ?  [2150] 

A.  Not  always.  It  may  sometimes  be  four,  or 
three,  or  ten. 

Q.  Well  what  was  the  average  of  the  times  you 
saw  Buckless  off  his  course,  what  would  you  say 
would  be  the  average  variance  ? 

A.  Between  two  and  ten.  It  might  average  six 
or  seven  degrees,  or  five  degrees,  the  average. 

Q.  Well  for  us  landlubbers,  as  the  Examiner 
calls  us,  a  man  off  his  course  five  degrees,  and  he 
was  checking  himself,  how  far  would  he  ordinarily 
go  before  he  corrected  it? 

A.     Before  he  came  back  on  the  course  % 

Q.     Before  he  came  back  on  the  course. 

A.  Well  it  would  not  take  but  a  very  little  while, 
if  he  was  a  mind  to  put  it  back  on  the  course. 

Q.  When  Buckless  was  standing  with  his  hands 
on  the  wheel  and  paying  attention  to  his  work  he 
could  stay  fairly  close  to  the  course  % 

A.     Fairly  close,  yes. 

Q.  And  when  he  did  pay  attention  did  he  stay 
fairly  close  to  his  course  %  A.     He  did. 

Q.  That  compass  is  right  there  before  him,  with 
a  light  under  it  at  night  % 

A.     It  is,  yes,  sir. 

Q.  Did  you  report  his  missing  this  watch  to 
the  captain?  A.     I  did. 

Q.  The  Examiner  asked  you  the  difference  be- 
tween getting  drunk  at  port  and  at  sea.  Is  it  cus- 
tomary for  a  man  to  get  drunk  at  sea  ? 
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A.     No,  sir. 

Q.     Isn't  that  rather  an  exception? 

A.     It  is  a  rare  exception  to  get  drunk  at  sea. 

Q.     What  is  your  union  affiliation,  Mr.  Carr? 

A.  I  used  to  belong  to  the  Seamen's  Union  when 
I  was  on  deck. 

Mr.  Pipkin :     I  believe  that  is  all. 

Recross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Carr,  on  the  open 
sea  what  is  the  function  of  the  mate  up  on  the 
bridge  with  the  quartermaster,  what  does  the  mate 
do  there? 

A.  He  is  in  charge  of  that  wTatch  and  assists  in 
navigating  the  ship  to  the  best  of  his  ability,  to  see 
that  a  good  lookout  is  kept,  that  the  quartermaster 
steers  a  good  course  while  he  is  on  watch. 

Q.     Is  the  steering  wheel  on  the  bridge? 

A.  There  are  two,  on  some  ships,  on  the  top 
bridge  and  in  the  wheel  house.  Of  course  it  would 
be  on  the  bridge. 

Q.     When  you  use  the  wheel  on  the  bridge 

A.  That  is  the  only  place  we  use  it,  because 
it  is  on  the  bridge.  [2152] 

Q.     When  do  you  use  the  one  in  the  wheel  house? 

A.  When  the  ship  is  loaded  and  at  sea.  But 
coming  into  port,  and  when  the  ship  is  light,  you 
can't  see. 

Q.    Is  the  wheel  house  below  the  bridge  ? 

A.  The  wheel  house  is  on  the  bridge;  and  then 
there  is  a  top  bridge  on  top  of  that. 
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Q.  There  is  a  wheel  in  the  wheel  house,  and 
another  wheel  on  the  top  bridge  ? 

A.     On  this  particular  ship,  yes. 

Q.  Now  is  it  the  duty  of  the  mate  on  watch  to 
stand  over  the  quartermaster  a  good  deal  and  help 
him  watch  the  course? 

A.  He  can  see  from  the  compass  on  top  whether 
he  is  on  or  off. 

Q.  That  is,  you  stay  on  the  top  bridge,  and  the 
quartermaster  is  down  in  the  wheel  house  I 

A.     On  this  ship,  on  the  " Washington",  yes. 

Q.  Would  that  be  your  custom  with  Mr.  Buck- 
less  f  A.    Yes. 

Q.  Normally  you  stay  on  top,  and  Buckless 
would  be  in  the  wheel  house  ? 

A.  Sometimes  I  might  be  below  in  the  wheel 
house,  and  sometimes  I  am  on  top. 

Q.  Now  isn't  it  a  fact  that  the  quartermaster 
has  no  discretion  as  to  turning  the  wheel?  Isn't  he 
supposed  to  keep  it  a  certain  way  until  you 
change  the  course?  [2153] 

A.  If  he  is  given  a  course  he  steers  that  course 
until  given  orders  to  change  the  course. 

Q.  He  does  not  have  any  discretion  about  what 
course  he  will  keep  the  boat  on,  does  he  ? 

A.  If  he  is  ordered  to  steer  a  certain  course 
that  is  the  course  he  will  steer. 

Q.  That  is  right.  Now  what  does  the  quarter- 
master do  on  inland  waters  when  there  is  a  pilot 
aboard  ? 
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A.     He  receives  orders  from  the  pilot. 

Q.  Just  as  he  receives  them  from  the  mate  on 
the  open  sea? 

A.  Not  the  same,  no.  He  receives  orders  from 
the  pilot,  but  a  different  order,  because  the  sea 
and  inland  refer  to  different  rules. 

Q.  Is  the  mate  on  watch  in  the  pilot  house  along 
with  the  pilot  and  quartermaster? 

A.    Yes,  sir. 

Q.     On  boats  in  inland  waters  ? 

A.     Yes,  sir. 

Q.     All  the  time? 

A.     Yes,  sir,  there  is  a  mate  there  at  all  times. 

Q.  Isn't  it  a  fact  that  when  the  "Washington" 
is  in  the  lower  Delaware  Bay  at  night  the  pilot 
gives  the  quartermaster  the  course  by  compass? 

A.     He  could ;  not  necessarily. 

Q.     Doesn't  he,  on  lower  Delaware  Bay?  [2154] 

A.     It  all  depends  on  the  nature  of  the  weather. 

Q.  What  was  the  weather  on  the  evening,  or  the 
early  morning  hours,  of  July  4,  when  Buckless  was 
piloting  the  " Washington"? 

A.  He  didn't  go  out  until  July  5,  early  morning 
hours. 

Q.     But  he  took  the  boat  in? 

A.  He  was  steering  by  ranges,  lights,  going  up 
the  river. 

Q.  Isn't  it  a  fact  that  on  the  morning  of  July  4, 
1938 

Mr.  Pipkin :     They  went  in  July  3. 
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Mr.  Martin:     I  stand  corrected.   Thank  you. 

Q.  But  they  went  in  during  the  early  morning- 
hours  of  July  3  with  Buckless  as  quartermaster? 

A.     You  mean  docked? 

Q.     On  the  12 :00  to  4 :00  watch  at  night. 

A.  No.  Buckless  goes  off  at  12:00  to  4:00.  She 
docked  after  4:00  o'clock,  I  believe  it  was,  in  the 
morning. 

Q.  How  long  does  it  take  to  get  from  the  ocean 
to  Claymont,  Delaware,  over  that  75  mile  stretch  1 

A.     It  all  depends  on  how  you  strike  the  tide. 

Q.  How  long  did  it  take  on  the  early  morning 
of  July  3,  1938? 

A.     I  would  have  to  look  that  up  in  the  log  book. 

Q.     Roughly,  how  long  ? 

A.     I  just  don't  know  what  time  it  did  take. 

Q.  Isn't  it  a  fact  that  Buckless  was  piloting  that 
boat,  was  steering  the  boat,  when  it  was  in  lower 
Delaware  Bay  that  [2155]  morning? 

A.  No,  they  arrived  that  evening.  Lower  Dela- 
ware Bay  is  out  in  the  ocean. 

Q.  What  time  that  day  did  the  boat  leave  the 
ocean  and  enter  lower  Delaware  Bay  ? 

A.     I  would  have  to  look  that  up. 

Q.  What  time  that  evening  did  it  arrive  at  Clay- 
mont? 

A.     It  did  not  arrive  that  evening. 

Q.     When  did  it  arrive  at  Claymont  ? 

A.     I  would  have  to  look  it  up  in  the  log  book. 

Q.  Do  you  know  when  the  boat  arrived  at  Clay- 
mont, Delaware? 
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A.     I  would  have  to  look  it  up. 

Q.  Do  you  know  when  the  boat  arrived  at  Clay- 
mont,  Delaware,  the  3rd  of  July,  1938 1 

A.  I  think  it  was  around  midnight.  I  am  not 
sure.   I  would  have  to  look  it  up  to  be  more  definite. 

Q.  Well  the  facts  are  that  you  don't  know  when 
the  boat  arrived?  A.     I  wouldn't  say  that. 

Q.  And  you  don't  know  when  it  went  through 
Delaware  Bay  on  that  trip,  lower  Delaware  Bay? 

A.  It  could  have  been  that  evening  of  the  2nd, 
because  it  arrived  the  3rd. 

Q.     But  you  don't  know,  do  you? 

A.     Not  the  exact  time.  [2156] 

Q.  What  is  the  longest  period  of  time  you  ever 
left  Buckless  in  the  wheel  house  alone  while  you 
were  on  the  same  watch  with  him  during  the  night 
time  on  the  "Washington"? 

A.     Oh,  sometimes  an  hour  or  two. 

Q.  Now  you  say  that  you  were  responsible  for 
Buckless  steering  the  boat?  A.     Yes,  sir. 

Q.  During  the  two  watches  that  you  were  on 
with  him,  is  that  correct  ?  A.     It  is. 

Q.  Did  the  captain  or  the  mate  ever  complain 
to  you  that  Buckless  was  not  steering  a  straight 
course?  A.     The  captain,  yes,  sir. 

Q.     Did  he  correct  you  for  it  ? 

A.  He  told  me  to  watch  his  steering  and  correct 
him. 

Q.  Did  he  threaten  to  fire  you  if  that  steering 
of  Buckless  continued? 

A.     No,  sir,  he  did  not. 
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Q.     And  you  did  not  in  fact  get  fired  for  Buck- 
less'  zigzag  steering,  did  you? 

A.     I  have  never  been  fired  in  my  life. 

Q.  How  long  has  it  been  since  it  has  become 
usual  to  fire  men  for  drinking,  from  boats  % 

A.     I  don't  know  how  long  it  has  been. 

Q.     Well  you  said  lately  it  has  become  usual? 

[2157] 

A.     Ships  I  have  been  on,  yes. 

Q.     Does  that  go  back  a  matter  of  years? 

A.    Years. 

Q.     Or  months? 

A.     Some  two  or  three  or  four  or  five  years. 

Q.     Two  or  three  or  four  or  five  years  ? 

A.    Yes,  sir. 

Q.  And  would  you  say  that  during  that  period 
men  have  been  fired  from  boats  you  have  been  on 
for  drinking  more  than  was  customary  in  your,  ex- 
perience prior  to  that,  is  that  correct  ? 

A.  Well  it  all  depends  on  the  type  of  man  he  is. 
If  he  is  once  given  a  chance,  and  they  figure  he  is 
not  worth  while,  they  let  him  go. 

Q.  During  that  period  have  you  been  on  Texas 
Company  boats?  A.     What  period? 

Q.     The  last  four  or  five  years. 

A.     Since  1935. 

Q.  How  do  you  explain  that  men  have  been  fired 
from  Texas  Company  boats  for  drinking  during 
that  period  more  than  they  were  fired  from  boats 
that  you  were  on  for  drinking  during  previous 
years  ? 
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A.  I  am  just  referring-  to  this  ship  particularly. 
I  don't  know  about  other  ships. 

Q.  Then  is  it  your  testimony  that  men  have  been 
fired  for  drinking,  from  the  "Washington",  during 
the  last  two  years  [2158]  that  you  have  been  on  it? 

A.  Fired  for  drinking?  No,  sir,  they  are  not 
fired  for  drinking. 

Q.  How  long  in  all  have  you  been  on  the  "Wash- 
ington"? A.     I  first  went  there  in  April,  1935. 

Q.     1935?  A.     Yes,  sir. 

Q.  Had  you  been  on  Texas  Company  boats  be- 
fore? A.     No,  sir. 

Q.  Have  you  noticed  a  change  in  the  policy  at 
any  time  since  you  have  been  on  the  "Washington" 
concerning  firing  men  for  drinking? 

A.     Do  you  mean  from  any  other  ship  ? 

Q.     No,  on  the  "Washington". 

A.     Any  change? 

Q.     Yes. 

A.     No,  sir,  it  is  practically  the  same. 

Q.  Well  is  it  your  testimony  that  you  did  no- 
tice a  change  on  the  "Washington"  from  any  other 
boat  you  were  ever  on? 

A.  There  might  be  more  discipline;  might  be 
enforced  more  so  than  on  other  ships. 

Trial  Examiner  Persons:  Will  you  read  the 
question,  Mr.  Etter? 

(Question  read.) 

Trial  Examiner  Persons:  More  than  on  other 
ships?  [2159] 

A.     It  might  be. 
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Q.     That  is  what  you  said?  A.     Yes,  sir. 

Q.  (By  Mr.  Martin)  You  mean  a  tougher 
skipper  %  A.     No. 

Q.     Harder  disciplinarian? 

A.  I  wouldn't  say  tough.  But  I  do  say  it  might 
be  enforced  more. 

Q.  Please  let's  not  get  speculative.  We  are  not 
concerned  with  what  might  be.  We  are  concerned 
with  what  was.  Now  in  your  experience,  is  Captain 
Bergman  a  stricter  disciplinarian  than  other  cap- 
tains you  have  worked  under  % 

A.  No,  sir,  not  so  much.  He  is  stricter  than 
some,  and  some  not, 

Q.  How  do  you  account  for  the  fact  that  men 
were  fired  on  the  " Washington"  for  drinking,  and 
in  your  experience  were  not  fired  from  other  ships 
for  drinking?  A.     I  didn't  say  that. 

Q.  How  many  men  have  been  fired  from  the 
"Washington"  for  drinking  during  the  last  three 
and  a  half  years  when  you  have  been  on  it  ? 

A.     I  don't  know. 

Q.     Name  any  other  than  Buckless. 

A.     I  don't  know. 

Q.     Can  you  name  me  one?  [2160] 

A.  At  this  particular  instance  that  one  is  fresh 
in  my  mind,  and  I  remember  it.  The  others  come 
and  go,  and  I  have  forgotten  them.   I  do  not  recall. 

Q.     Can  you  name  one? 

A.  There  have  been  some  perhaps,  but  I  have 
forgotten  their  names. 
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Q.  Mr.  Carr,  I  believe  you  testified,  and  correct 
me  if  I  am  wrong,  that  the  United  States  Naviga- 
tion Laws  prohibit  the  use  of  any  ordinary  sea- 
men at  the  wheel  on  any  inland  waters,  whether  a 
pilot  is  on  the  boat  or  not.   Is  that  correct  ? 

A.     No,  I  didn't  say  that. 

Q.     Is  that  correct? 

A.     I  didn't  say  that. 

Q.     Is  that  true?  A.     I  don't  know. 

Q.  Well  will  you  tell  us  what  the  law  is  with 
reference  to  the  use  of  ordinary  seamen  to  steer  the 
wheel,  to  steer  the  boat  in  inland  waters  ? 

A.     I  could  look  that  up  quickly. 

Q.     Do  you  know  what  the  law  is  ? 

A.     I  have  read  it,  but  I  do  not  recall  it  now. 

Mr.  Martin :     That  is  all. 

Trial  Examiner  Persons:  I  think,  unless  we  can 
get  through  with  Mr.  Carr  briefly,  we  might  take  a 
recess  now. 

Mr.  Pipkin:     I  only  have  one  or  two  questions. 

[2161] 

Trial  Examiner  Persons:  I  want  to  ask  one 
question. 

Q.  Mr.  Carr,  at  all  times  when  Buckless  was 
quartermaster  under  your  supervision  the  steering- 
gear  of  the  "Washington"  was  in  completely  sea- 
worthy condition? 

A.  Yes,  sir.  It  is  tested  and  examined  before 
leaving  each  port  an  hour  before  leaving  port. 
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Q.  None  of  that  ten  degree  error  could  have 
been  due  to  defects  of  the  steering  gear  ? 

A.     It  was  not,  on  this  particular  ship,  no,  sir. 

Trial  Examiner  Persons:     Mr.  Pipkin. 

Redirect  Examination 

Q.  (By  Mr.  Pipkin)  None  of  the  one,  to  two, 
to  three,  to  four,  to  five,  to  six  degree  errors  would 
be  due  to  a  ship  defect,  would  they? 

A.  Not  on  this  particular  ship,  because  it  was 
good  steering  gear. 

Q.  And  when  you  answered  the  Examiner's 
question  about  ten  degrees  you  meant  any  variance 
between?  A.     Any  variance  between. 

Q.  Did  you  have  to  be  on  the  bridge  to  see 
whether  or  not  the  quartermaster  was  keeping  his 
course  ?  A.     It  is  my  duty. 

Q.     Do  you  have  to  be  in  the  wheel  house  ? 

A.  Not  necessarily,  because  there  is  a  compass 
on  top,  and  I  merely  have  to  look  at  the  compass 
to  see  if  he  is  steering  [2162]  the  course. 

Q.  And  a  bright  night  you  can  also  see  the 
wake?  A.     Yes,  sir,  you  can. 

Mr.  Pipkin:     That  is  all. 

Trial  Examiner  Persons:  Are  we  through  with 
the  witness  ?  You  are  excused,  Mr.  Carr. 

We  will  recess  at  this  time  for  ten  minutes. 

(Short  recess.) 

Trial  Examiner  Persons:     I  think  we  are  ready. 
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ERNEST  ZIHRUL 

a  witness  recalled  by  and  on  behalf  of  the  Respond- 
ent, having  been  previously  sworn,  was  examined 
and  testified  further  as  follows : 

Recross  Examination 

Mr.  Martin :  I  am  recalling  the  witness  with  Mr. 
Pipkin's  permission  to  ask  him  a  couple  more  ques- 
tions. 

Q.  Mr.  Zihrul,  you  testified  yesterday  concern- 
ing union  meetings  while  Rosen,  Zinkiewycz  and 
Buckless  were  aboard  the  "Washington"  in  1938. 
Now  did  the  union  meetings  continue  after  those 
three  men  left  the  boat? 

A.  That  I  couldn't  tell  you,  because  I  left  the 
forecastle  and  went  on  the  bridge  as  second  mate. 

Q.  But  after  that  did  you  continue  talking  with 
the  men  that  you  had  previously  worked  1 

A.  No,  not  as  I  had  usually  done,  because  it  is 
not  the  [2163}  custom  for  officers  to  go  aft  and 
mingle  with  the  crew. 

Q.  Well  did  you  stop  talking  with  them,  stop 
knowing  anything  about  whether  they  had  meet- 
ings? 

A.  I  didn't  go  aft  hardly  any  time  to  talk  with 
the  crew. 

Q.  Well  now  did  you  attend  any  meetings  after 
these  three  men  left  the  boat?  A.     No,  sir. 

Q.  And  did  you  see  any  notices  of  meetings  after 
they  left  the  boat  %  A.     Yes,  sir. 

Q.    You  did  ?  A.    Yes,  sir. 
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Q.  Did  any  of  the  men  tell  you  after  they  left 
the  boat  that  they  were  still  having  union  meetings  ? 

A.     I  don't  remember. 

Q.  How  many  meetings  were  held  during  the  re- 
lief trip  you  were  on  as  second  mate  after  that  ? 

A.     I   don't  remember.    In  fact,  I  don't  know. 

Q.     Do  you  know  that  any  meeting  was  held? 

A.     No,  sir. 

Mr.  Martin :     That  is  all.  Thank  you. 

Trial  Examiner  Persons:     Anything  further? 

Q.     Mr.  Zihrul,  you  made  a  trip  as  second  mate? 

A.     Yes,  sir. 

Q.    Navigating  officer?  [2164] 

A.     Yes,  sir. 

Q.  What  was  the  degree  of  error  permitted  to 
a  good  quartermaster  in  steering  a  boat? 

A.  It  all  depends  on  the  weather  conditions.  In 
smooth  water  a  good  quartermaster  keeps  a  ship 
almost  on  the  degree ;  a  degree  or  two. 

Q.     That  is  what  you  expect? 

A.  I  expect  him,  in  good  weather,  to  keep  the 
ship  on  the  course,  within  a  degree  or  two.  Rough 
weather,  it  is  different. 

Q.     That  means  at  all  times? 

A.     At  all  times,  yes,  sir. 

Trial  Examiner  Persons:     Anything  further? 

Mr.  Martin :     That  is  all. 

Mr.  Pipkin:     No  questions. 

Trial  Examiner  Persons:  You  will  be  excused, 
Mr.  Zihrul. 
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Before  we  call  the  next  witness,  may  we  have  an 
understanding  that  the  noon  recess  will  be  at  12 :30 
to  2:00.  Will  that  be  satisfactory? 

Mr.  Martin:     Yes,  sir. 

Mr.  Williams:  That  is  all  right  with  us,  Mr. 
Examiner. 


C.  B.  JOHANNESEN 

a  witness  called  by  and  on  behalf  of  the  Kespond- 
ent,  being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows:  [2165] 

Direct  Examination 

Q.  (By  Mr.  Pipkin)  Give  your  name  to  the 
reporter. 

A.     C.  B.  Johannesen. 

Q.  Mr.  Johannesen,  how  long  have  you  been 
going  to  sea?  A.    About  35  years. 

Q.     Have  you  been  ordinary  seaman? 

A.     Yes,  sir. 

Q.    Able-bodied  seaman?  A.     Yes,  sir. 

Q.     Served  as  quartermaster?  A.     Yes,  sir. 

Q.     What  is  your  present  work? 

A.     Chief  mate  on  the  SS  "Washington". 

Q.  Do  you  plan  to  go  back  on  the  "Washington" 
when  you  get  through  here?  A.     Yes,  sir. 

Q.  You  got  off  the  "Washington"  for  the  pur- 
pose of  staying  at  Port  Arthur  for  this  hearing? 

A.    Yes,  sir. 

Q.     On  the  "Washington"  were  you  chief  mate 
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during  June  and  July  of  this  year? 

A.     Yes,  sir. 

Q.  Do  you  recall  a  seaman  by  the  name  of  Buck- 
less,  a  quartermaster?  A.     Yes,  sir.  [2166] 

Q.  Do  you  recall  two  A.  B.'s  by  the  name  of 
Rosen  and  Zinkiewycz  ?  A.     Yes,  sir. 

Q.  As  chief  mate,  what  are  your  duties  on  the 
ship  ? 

A.  To  be  responsible  for  the  upkeep  of  the 
vessel,  and  to  see  that  the  vessel  is  properly  navi- 
gated while  on  watch. 

Q.  By  upkeep  of  the  ship,  does  that  mean  you 
have  some  men  under  you?  A.     Yes. 

Q.     What  is  that  group  of  men  called? 

A.  Boatswain  and  sailors,  ordinaries  and 
A.  B.'s. 

Q.     Call  them  the  deck  crew? 

A.     Deck  crew,  yes. 

Q.  Now  who  is  directly  under  you  in  connection 
with  these  men?  A.     The  boatswain. 

Q.    What  does  he  do  ? 

A.  The  boatswain,  he  directs  the  men  to  work, 
as  directed  from  me. 

Q.  Can  he  do  whatever  he  wants  to  do,  or  does 
he  act  solely  under  your  orders? 

A.     He  acts  solely  under  my  orders. 

Q.    Responsible  to  you?  A.    Yes,  sir. 

Q.  Reports  to  you  in  the  regular  course  of 
duty?  [2167]  A.    Absolutely. 
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Q.  I  wish  you  would  tell  the  Examiner  what 
type  of  work  Mr.  Rosen  did  ?  What  was  he  supposed 
to  do?  A.    He  was  able  seaman. 

Q.  Do  you  recall  the  time  these  three  men  I 
mentioned  came  on  board?  A.     Yes. 

Q.     Did  they  come  on  together? 

A.  Well,  one  after  the  other,  say  about  fifteen 
minutes  apart,  or  something  like  that. 

Q.  Then  begin  with  the  coming  on  board  of 
those  three  men,  and  relate  what  you  know  about 
Zinkiewycz  and  Rosen,  please.  Take  Mr.  Rosen 
first. 

A.  When  he  came  on  board  he  stayed  aroimd 
amidships  there,  and  all  three  of  them  gathered 
around  amidships  by  the  pump  room,  and  stayed 
there  and  talked  for  a  while ;  and  finally  they  went 
aft.  They  talked  to  one  of  the  quartermasters  who 
was  on  watch  when  they  came  on  board,  and  they 
finally  went  aft.  I  don't  know  what  they  were  talk- 
ing about.  I  reckon  it  was  to  find  out  where  the 
crew's  quarters  were.  That  is  what  it  should  be. 

Q.  Go  ahead  and  relate  what  Rosen's  duties 
were,  and  how  he  discharged  them,  and  direct  your 
remarks  to  the  Examiner. 

A.    What  his  duties  were? 

Q.  What  his  duties  were,  and  how  he  did  his 
work.  [2168] 

A.  Well  when  we  first  left  Port  Arthur,  at  sea 
we  put  away  all  the  gear  of  course,  and  he  was 
competent  in  that,  and  did  his  work  well.  About 


1542  The  Texas  Company  vs. 

(Testimony  of  C.  B.  Johannesen.) 
two  or  three  days  out  he  commenced  slacking  up, 
slacking  up.  When  we  got  on  to  Florida  I  had 
a,  little  job  underneath  a  shelter,  to  keep  him  out 
of  the  sun,  working  under  there,  and  he  made  a 
little  job  last  a  little  too  long  to  suit  me.  I  told 
him  about  it,  that  he  ought  to  have  been  through 
with  this  a  long  time  ago,  and  to  get  on  something 
else.  So  he  said  he  would. 

Q.     Did  he? 

A.  Not  that  morning.  He  was  lagging  in  his 
work  all  along.  "When  we  got  up  around  Cape  Hat- 
teras  I  put  him  to  work  on  the  mast,  main  mast, 
which  is  black,  and  buff,  the  lower  part  of  it,  say 
about  20  feet  high  buff,  to  paint  that.  He  started 
in  at  8:00  o'clock,  and  one  of  the  ordinaries  was 
there  helping  him,  Burns.  Burns  was  his  name. 
Well,  Burns  finished  up  his  side  of  the  mast,  where 
the  ladder  is,  absolutely  the  worst  part  of  the  paint- 
ing, before  12:00  o'clock;  and  Rosen,  in  the  boats- 
wain's chair,  on  the  other  side  of  the  mast,  had 
about  17  feet  to  go  at  12:00  o'clock.  That  is  four 
hours  work,  and  an  ordinary  man  should  have  done 
that  in  about  two  hours. 

Q.  Was  this  on  the  first  or  second  trip  you 
made? 

A.     This  was  the  first  trip. 

Q.  Do  you  recall  any  other  way  in  which  he  was 
lacking  in  his  work?  [2169] 

A.  He  was  lacking  all  around.  I  told  him  about 
it  several  times,  and  asked  him  if  he  would  not 
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please  help  along  and  do  a  little  work.  Munsell  and 
the  boatswain  and  I  had  to  do  all  the  work,  and 
the  boatswain  complained  to  me  about  it. 

Q.  Did  the  boatswain  in  making  his  report  to 
you  report  Rosen  lagging?  A.     Yes,  sir. 

Q.     Did  it  put  any  more  work  on  anybody  else? 

A.     Yes. 

Trial  Examiner  Persons:  May  we  know  who 
Munsell  is? 

A.     Munsell  is  an  A.  B.  He  is  still  on  the  ship. 

Q.     Was  he  on  watch  with  Rosen? 

A.     No.  He  was  then  doing  day  work. 

Q.     He  was  a  day  man?  A.    Yes,  sir. 

Q.  (By  Mr.  Pipkin)  How  long  did  that  atti- 
tude and  work  of  his  go  on,  Mr.  Johannesen? 

A.  Well  he  slackened  up  more  and  more  all  the 
time.  He  was  slackening  up  and  dragging  back  for 
some  reason  or  other.  They  have  20  minutes  coffee 
*time  and  smoking  time.  I  don't  know  whether  he 
smoked  or  not,  but  he  had  from  10:00  to  10:20  for 
coffee  time,  we  call  it,  on  the  ship. 

Q.    And  when  that  20  minutes  was  up 

A.  Then  they  turned  to  again;  and  besides  that 
he  would  have  his  business  to  go  forth  and  back, 
and  forth  and  back.  [2170] 

Q.  You  mean  during  the  time  they  were  sup- 
posed to  be  working? 

A.  Yes,  sir,  during  the  time  he  was  supposed 
to  be  working. 

Q.     What  did  you  finally  do  about  it? 
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A.  I  told  him  several  times  that  if  he  didn't 
do  better  we  would  have  to  get  somebody  else;  and 
he  just  laughed  at  me,  and  never  paid  any  attention 
to  me. 

Q.     Did  you  report  it  to  the  master? 

A.     Yes,  sir. 

Q.  Did  the  master  in  your  presence  ever  watch 
him  work  f  A.     Yes,  he  watched  him. 

Q.  Well  did  you  decide  to  keep  him  or  fire  him, 
or  what? 

A.  Well  the  captain  said  to  me,  after  I  told 
him  I  guessed  we  had  better  get  rid  of  him  and 
Zinkiewycz  both,  because  they  wouldn 't  do  any  thing, 
he  said:  "We  will  try  them  another  trip.  Maybe 
they  will  do  better  next  trip."  And  I  said:  "All 
right.  It  is  up  to  you." 

Q.     Did  you  give  him  a  chance? 

A.     I  gave  him  another  chance. 

Q.     Did  he  improve  t 

A.    No,  none  at  all. 

Q.     What  was  his  work  like  the  second  trip  ? 

A.  He  was  getting  worse  all  the  time;  abso- 
lutely would  do  nothing;  put  him  to  a  job,  and  he 
would  look  around,  and  wouldn't  paint,  [2171] 

Q.     Would  he  go  through  the  motion? 

A.  He  would  go  through  the  motion.  He  would 
sit  right  there  in  one  place.  He  wouldn't  even  stand 
up;  sit  down. 

Q.  What  sort  of  work  did  Zinkiewycz  do?  How 
did  he  do  his  work  ? 
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A.  The  same  way.  Both  of  them  lagged  around 
and  wouldn't  do  anything. 

Q.     Was  he  a  good  painter? 

A.  If  he  was  he  didn't  prove  it  aboard  that 
ship. 

Q.  Do  you  recall  any  specific  instance  when  he 
was  painting'? 

A.  I  had  him  painting  on  the  shelter  deck  over- 
head, and  I  watched  him,  stood  there  and  watched 
him.  He  didn't  see  me,  but  I  saw  him.  I  was  hid 
behind  the  pump  house.  And  he  was  hanging  up 
on  a  steam  pipe.  Of  course  there  was  no  steam  in 
the  pipe.  At  sea  we  don't  keep  any  steam  on  that 
steam  pipe.  He  was  hanging  up  on  the  steam  pipe 
with  one  arm,  and  painting  with  the  other;  and  he 
stayed  in  one  spot  there  for  two  solid  hours. 

Q.     Where  was  Rosen  while  that  was  going  on? 

A.  Rosen  was  below.  That  was  afternoon,  12:00 
to  4:00.  Rosen  was  on  8:00  to  12:00  watch. 

Q.  Did  you  report  Zinkiewycz's  failure  to  work 
to  the  captain?  A.     Yes. 

Q.  Did  the  captain  have  occasion  to  notice  Zin- 
kiewycz  lagging?  [2172] 

A.  Yes.  After  I  reported  it  he  started  staying 
around.  He  could  see  that  they  wouldn't  do  any- 
thing. 

Q.  Did  the  boatswain  complain  to  you  about 
Zinkiewycz?  A.     Yes,  sir. 

Q.     What  did  you  decide  to  do  about  him? 

A.     Well  we  were  going  to  get  somebody  else  in 
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their  place  that  would  do  better,  and  we  decided 
we  would  give  them  another  trial;  try  them  one 
more  trip,  and  if  they  improved  any,  all  right. 

Q.  Did  Zinkiewycz  improve  any  on  the  second 
trip  ? 

A.     Never.  Neither  one  of  them  improved. 

Q.  When  did  you  and  the  master  decide  to  let 
them  go? 

A.     On  the  way  back  the  second  trip. 

Q.     From  where?  A.     From  Claymont. 

Q.    After  you  left  Claymont  on  the  way  back? 

A.  From  Claymont.  I  don't  exactly  remember 
whether  it  was  the  day  before  we  got  into  New 
Orleans  or  not.  We  went  to  New  Orleans  that  trip, 
or  Amesville,  Louisiana. 

Q.    Was  it  before  you  got  to  Amesville? 

A.  No,  it  was  after  we  got  to  Amesville,  I  think. 
I  don't  remember  that  exactly. 

Q.  You  decided  to  let  them  go  when  you  got 
back  to  the  port  of  discharge? 

A.     Yes,  sir.  [2173] 

Q.  Did  you  have  occasion  to  observe  Mr.  Buck- 
less? 

A.  No,  only  in  port,  when  he  was  on  the  after- 
noon watch. 

Q.  Do  you  recall  when  you  got  to  Claymont, 
Delaware?  A.     Yes,  sir. 

Q.     Your  watch  was  from  8:00  to  12:00? 

A.     Mine  ? 

Q.    Yes. 


Nat.  Labor  Relations  Board  1547 

(Testimony  of  C.  B.  Johannesen.) 

A.     No,  I  had  daytime  in  port. 

Q.  Do  you  know  anything  about  Mr.  Buckless' 
conduct  in  the  Port  of  Claymont,  Delaware? 

A.  Yes.  We  came  in  there  Sunday  morning, 
July  3,  and  docked  around  about  3:00  o'clock  in 
the  morning.  And  during  the  afternoon  watch  Sun- 
day we  discharged  cargo.  The  ship  was  getting  up, 
not  only  from  discharging  cargo,  but  also  from  the 
incoming  tide,  and  I  told  him  to  go  up  there  and 
slack  away  on  the  lines.  And  of  course  thinking 
that  the  man  would  do  his  duty  and  look  out  for 
it  without  being  told,  I  looked  around  again  at  the 
lines  after  a  while,  and  the  lines  were  tighter  than 
a  fiddle  string.  And  I  went  up  there  myself  and 
turned  them  loose,  and  I  asked  him:  "What  the 
devil  is  the  matter  with  you?  Can't  you  attend  to 
your  work  around  here?"  So  he  said  he  was  going 
to  do  it.  I  said:  "You  were  going  to  do  it,  but 
you  didn't  do  it."  I  smelled  liquor  on  him  then.  I 
don't  know  where  he  got  the  bottle  from.  I  guess 
he  had  been  ashore  in  the  morning.  So  I  said: 
[2174]  "All  right,  you  go  ahead  and  attend  to  these 
lines,  and  watch  this  hose,  and  turn  these  valves 
according  to  where  the  pumpman  tells  you  to. ' '  But 
he  never  paid  any  mind.  He  just  laid  around  and 
laid  around.  [2175] 

Q.     Did  you  see  him  that  night? 

A.  Yes,  that  night  he  came  on  board.  I  took 
the  third  mate's  watch  for  him.  He  wanted  to  go 
up  and  see  some  people. 
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Q.     Who  took  the  third  mate's  watch? 

A.     I  did. 

Q.     What  time  was  that? 

A.  That  was  from  4:00  o'clock  that  afternoon 
to  12:00  o'clock  that  night,  of  July  4. 

Q.     An  eight  hour  watch? 

A.  Yes.  He  was  on  board  in  the  evening,  but 
he  had  to  go  up  there  and  see  some  kin  people 
that  were  sick.  So  I  said:  "All  right,  go  ahead.  I 
will  stand  your  watch."  And  a  quarter  to  12:00 
Buckless  came  on  board,  and  in  place  of  going 
back  there  and  changing  his  clothes  and  coming  on 
back,  he  went  and  turned  in. 

Q.    What  time  did  you  go  off  duty? 

A.  The  second  mate  came  to  relieve  me  about 
five  minutes  to  12 :00,  something  like  that. 

Q.     Did  you  see  him  coming  aboard? 

A.  Yes,  sir,  I  saw  him  coming  aboard.  He  was 
staggering  all  over  the  walk  down  there. 

Q.    You  mean  Buckless  ?  A.    Buckless,  yes. 

'  Q.  Did  he  seem  to  have  any  difficulty  getting 
aboard  ? 

A.  The  ship  was  half  way  unloaded,  and  the 
gangway  was  a  [2176]  little  steep,  and  he  had  about 
all  he  could  do  to  get  on  board. 

Q.     Did  you  talk  to  him  that  night  ? 

A.     No. 

Q.     Did  you  talk  to  him  the  next  morning? 

A.    No,  sir. 

Q.     Did  you  talk  to  him  when  you  sailed? 


Nat.  Labor  Relations  Board  1549 

(Testimony  of  C.  B.  Johannesen.) 

A.  No.  I  saw  him  coming  out  there.  I  never 
talked  to  him.  His  duty  is  aft  with  the  second  mate. 

Q.  Did  you  ever  see  him  at  any  other  time  on 
these  two  voyages  when  he  had  been  drinking'? 

A.  Yes,  sir,  in  Bayonne,  and  New  Orleans,  or 
Amesville  rather. 

Q.  Did  he  miss  any  watches  other  than  the  one 
at  Claymont? 

A.  No,  he  didn't  miss  any  watches,  but  Sunday 
he  was  not  doing  anything  but  lying  around.  He 
might  as  well  not  have  been  there,  because  he  was 
no  help  to  me. 

Q.     This  was  Sunday  when? 

A.     In  Claymont. 

Q.     In  Claymont?  A.     Yes. 

Q.  Do  you  know  anything  about  his  steering 
ability  % 

A.  No,  I  couldn't  say  anything  about  his  steer- 
ing ability.  Of  course,  he  was  not  on  my  watch  at 
sea. 

Q.  Mr.  Johannesen,  relate  how,  when  and  where 
these  men  were  [2177]  given  their  money  and  dis- 
charges when  you  got  back  to  Port  Arthur. 

A.  It  was  July  14,  I  think,  we  arrived  here  and 
paid  off,  at  the  end  of  the  second  voyage.  They  wTere 
paid  up  to  July  13  on  the  payroll,  and  the  captain 
gave  me  their  discharges  for  these  three,  Zinkie- 
wycz  and  Rosen  and  Buckless,  and  one  day's  pay, 
with  the  voucher.  There  was  also  a  wiper  that  was 
supposed  to  be  paid  off  at  the  same  time,  and  I 
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got  his  money  and  voucher  and  discharge;  to  pay 
these  four  men  off  after  they  had  done  their  day's 
work,  eight  hours. 

Q.     Well,  did  you  pay  them  off? 

A.  When  they  had  done  their  eight  hours  I 
paid  them  off.  No,  excuse  me,  I  made  a  mistake 
there.  Buckless  kept  on  pestering  me  the  whole 
afternoon  on  his  watch,  12:00  to  4:00,  if  he  was 
fired.  I  said:  "You  want  to  put  in  a  day,  don't 
you. ' ' 

He  said:  "Well,  I  don't  care  about  the  day.  I 
want  to  know  if  I  am  fired." 

Well,  the  voucher  was  made  out,  and  a  day's 
pay,  and  so  I  wanted  to  keep  him  there  until  4:00 
o'clock,  until  his  time  was  up.  But  he  pestered  me 
and  pestered  me  if  he  was  fired. 

And  I  said:  "I  will  let  you  know  in  time." 

Eventually  I  got  sick  and  tired  of  him,  and  I 
said,  at  3:00  o'clock:  "Come  on.  I  will  give  you 
your  money.  You  want  to  go  off  so  bad  you  can 
have  it  right  now.  I  can  get  [2178]  along  without 
you. ' ' 

Q.     Had  Zinkiewycz  done  gone? 

A.  Zinkiewycz  had  done  gone.  He  had  put  in 
his  day. 

Q.    Had  Rosen  gone? 

A.     No,  Rosen  was  working  until  4:00  o'clock. 

Q.     Did  he  work  until  4:00? 

A.     He  was  to  work  on  until  4:00. 
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Q.  Did  these  men  say  anything  to  you  when 
they  left? 

A.  No.  Well,  Rosen  asked  me  why  he  was  fired. 
So  I  said:  "You  have  had  plenty  of  warning  why 
you  were  fired." 

Q.  Did  Buckless  make  arrangements  with  you 
for  somebody  else  to  stand  his  watch  at  Claymont, 
Delaware?  A.     No,  sir. 

Q.     Did  he  ask  your  permission?  A.     No. 

Q.  Whose  responsibility  is  it  to  set  those 
watches  ?  A.     Mine. 

Q.     Yours?  A.     Yes,  sir. 

Q.  If  there  had  been  any  changes  made  in  them 
what  mate  should  authorize  it? 

A.     The  chief  mate. 

Q.     Did  you  authorize  this  change  ?  A.     No. 

Q.  Were  you  requested,  any  request  made  of 
you,  to  permit  [2179]  it? 

A.  No,  there  was  no  request  made.  He  never 
asked  me  if  he  could  stay  off. 

Mr.  Pipkin:  Will  you  indulge  us  just  a  minute, 
Mr.  Examiner? 

Trial  Examiner  Persons:  Yes,  surely,  Mr.  Pip- 
kin. 

Q.  (By  Mr.  Pipkin)  Do  you  recall  the  occa- 
tion  when  Mr.  Rosen  asked  the  captain  to  make 
certain  repairs  to  screens,  buckets  and  so  forth? 

A.  Yes.  The  captain  told  me  to  see  that  it  was 
fixed.  That  is  all  I  know. 

Q.     What  voyage  was  that? 
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A.     The  first  voyage. 

Q.     First  voyage?  A.     Yes,  sir. 

Q.  And  after  that  you  made  a  subsequent  voy- 
age? A.     Yes,  sir. 

Q.  Mr.  Rosen  and  Mr.  Buckless  were  on  that 
second  voyage?  A.    Yes,  sir. 

Q.  Was  there  any  difference  in  your  treatment 
of  union  and  non-union  men? 

A.     None  whatsoever. 

Q.  Did  it  make  any  difference  to  you  whether 
a  man  was  union  or  not? 

A.  No.  So  long  as  the  man  performed  his  duty, 
it  was  all  [2180]  right  with  me. 

Q.  Have  you  ever  discharged  or  recommended  a 
man  to  be  discharged  because  he  was  a  union  man? 

A.     No,  sir. 

Q.  A  man  coming  aboard  ship,  did  you  ever  ask 
him  if  he  was  a  union  man  or  not  ?  A.     No. 

Q.  Have  you  ever  recommended  a  man  be  fired 
because  he  was  a  delegate?  A.     No.  [2181] 

Q.  Have  you  ever  fired  a  man  because  he  was  a 
delegate?  A.     No,  sir. 

Q.  Was  a  man  on  the  "Washington"  ever  fired 
because  he  was  a  delegate,  as  far  as  you  know? 

A.     Not  as  long  as  I  have  been  there. 

Q.  Did  Rosen  perform  any  special  jobs  for  you 
while  he  was  on  the  ship? 

A.     No,  only  the  regular  routine. 

Q.     Was  his  work 
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A.  Painting,  scaling,  washing  paint,  and  so 
forth. 

Q.  Was  his  work  the  same  as  any  other  A.  B.'s 
should  have  been?,'  A.    Yes. 

Q.  What  is  the  custom  on  the  ship,  on  the 
"Washington",  with  reference  to  men  missing 
watches,  what  arrangement  did  they  make? 

A.  They  come  and  ask  me  if  they  can  stay  off 
watch  if  another  man  will  take  their  place. 

Q.     Is  that  the  general  understanding? 

A.  That  is  the  general  rule  on  all  ships,  not 
only  on  the  "Washington". 

Q.  Were  working  rules  posted  on  the  "Wash- 
ington"? A.     Yes,  sir. 

Q.     During  this  time,  June  and  July,  1938? 

A.    Yes,  sir. 

Mr.  Pipkin:     That  is  all.  [2182] 

Cross  Examination 

Q.  (By  Mr.  Martin)  Mr.  Johannesen,  how  did 
you  get  the  men  to  replace  these  three  who  were 
fired  on  the  14th  of  July?  A.     Sir? 

Q.  How  did  you  get  the  men  to  replace  these 
three  who  were  fired  on  the  14th  of  July? 

A.     How  I  got  them? 

Q.     Yes. 

A.  As  a  general  rule,  I  send  word  to  Mr.  Meyers, 
the  man  who  hires  the  men  for  the  company  ships, 
and  he  goes  down  to  the  wharf,  or  goes — I  don't 
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know  where  he  goes — and  gets  the  men,  and  they 

report  on  the  ship  to  me,  or  go  aft. 

Q.  Now,  in  this  particular  case,  when  did  you 
do  that? 

A.     When  we  arrived  here  in  Port  Arthur. 

Q.  And  then  you  fired  those  three  men  that  day 
here,  that  was  the  14th?  A.     On  the  14th. 

Q.     Now,  when  did  you  get  these  other  men? 

A.  I  sent  for  them  on  the  same  day,  to  turn 
to  on  the  15th. 

Q.    Did  you  go  down  and  see  Mr.  Meyers? 

A.    Mr.  Meyers  came  on  the  ship. 

Q.  I  see.  On  the  very  day  you  said  you  wanted 
three  men?  A.     Three  men. 

Q.     Two  A.  B.'s  and  a  quartermaster? 

A.     Yes,  sir.  [2183] 

Q.  What  time  was  it  that  day  that  Mr.  Meyers 
came  on? 

A.  Well,  now,  I  couldn't  tell  you;  on  the  arrival, 
whenever  we  arrived,  he  came  on  board  that  min- 
ute, as  soon  as  the  gangway  was  out  he  came  aboard. 

Q.  And  then  when  did  the  new  men  come  down 
to  see  you?  When  did  you  first  see  any  of  them? 

A.  They  were  there  the  next  morning.  That  is 
all  I  know. 

Q.     When  did  the  boat  sail? 

A.     I  believe  it  was  on  the  16th. 

Q.     That  the  boat  sailed?  A.     Yes,  sir. 

Q.  And  the  men  reported  to  you  on  the  morning 
of  the  15th  ?  A.     On  the  15th,  yes,  sir. 
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Q.     And  they  worked  on  that  day,  did  they? 

A.    Yes,  sir. 

Q.  Did  you  accept  the  first  three  men  Mr.  Meyers 
sent  down  to  you  that  day?  A.    Yes,  sir. 

Q.     They  were  satisfactory  to  you? 

A.  They  were  satisfactory  as  far  as  I  knew 
at  that  time. 

Q.     Well,  that  is  what  I  am  interested  in. 

A.  It  is  not  customary  when  the  company  sends 
me  a  man  for  me  to  send  them  back  again.  I  must 
give  that  man  a  trial. 

Q.  I  see.  You  could  have  rejected  those  men, 
or  any  one  of  them,  if  you  wanted  to,  couldn't  you? 

[2184] 

A.  Absolutely.  But  it  is  not  the  company's  rules 
to  do  that.  You  must  give  a  man  a  chance  to  find 
out  his  ability,  and  to  obey  the  company's  rules. 

Q.  Well,  but  you  have  the  authority  to  refuse  a 
man  Mr.  Meyers  sends  you?  A.     Absolutely. 

Q.     You  don't  have  to  take  him? 

A.  If  I  know  a  man  is  incompetent,  I  don't 
have  to  take  him. 

Q.  These  men  worked  for  you  all  one  day  on 
land  ?  A.    Yes. 

Q.     Before  the  boat  left?  A.     Yes,  sir. 

Q.  And  you  did  not  decide  that  you  should  re- 
fuse to  let  any  of  them  go  on  the  boat,  did  you? 

A.     No. 

Q.  And  you  did  let  them  go  when  the  boat  sailed 
on  the  16th,  that  is  correct?  A.     Correct. 
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Q.  Now,  when  were  the  shipping  articles  for 
the  new  trip  signed?  A.     On  the  15th. 

Q.     The  15th?  A.     Of  July,  yes,  sir. 

Q.     What  time  of  day? 

A.     I  believe  it  was  after  dinner.  [2185] 

Q.     That  night? 

A.  No,  after  dinner,  between  12:00  and  4:00 
o'clock  in  the  afternoon.  I  remember  that  it  was 
afternoon. 

Q.     The  day  before  the  boat  set  sail? 

A.     Yes,  sir. 

Q.     On  the  new  trip?  A.     Yes,  sir. 

Q.  That  was  some  hours  after  these  new  men 
reported  to  you? 

A.  Yes,  sir.  Let  me  see.  I  believe  I  am  tangled 
up  there.  Do  you  mind  my  looking  at  this  here? 

Trial  Examiner  Persons:  Is  it  in  your  own 
handwriting?  A.    Yes,  sir. 

Q.  Trial  Examiner  Persons:  I  take  it  there 
will  be  no  objection.  You  made  this  out  yourself? 

A.  Yes,  sir.  I  copied  it  from  the  log.  I  want 
to  be  sure  I  am  right  on  these  dates. 

Trial  Examiner  Persons:  I  think  that  is  desir- 
able. 

Mr.  Martin:     I  do  also. 

Q.  If,  from  your  notes,  you  wish  to  change  any 
of  the  dates,  I  wish  you  would  do  so. 

A.  We  arrived  in  Port  Arthur  at  8:08  a.  m., 
July  14th. 
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Q.    Yes,  sir.  A.    And  we  sailed  on  the  16th. 

Q.    What  time? 

A.     5 :45, 1  think.  I  haven't  got  that  down.  [2186] 

Trial  Examiner  Persons:  It  was  in  the  after- 
noon ?  A.    Yes. 

Q.     Not  in  the  morning? 

A.  No.  So  we  signed  articles  on  the  15th,  in  the 
afternoon. 

Q.  (By  Mr.  Martin)  You  are  sure  it  was  not 
the  afternoon  of  the  16th? 

A.  No.  The  16th  we  sailed,  on  the  morning  of 
the  16th,  for  I  came  down  and  had  to  come  on  hoard. 
I  live  in  Beaumont,  and  I  had  to  come  aboard  that 
night.  I  stayed  aboard  the  ship  that  night  to  be 
there  the  first  thing  in  the  morning. 

Q.  Now,  by  virtue  of  what  authority  did  you 
tell  Mr.  Meyers  when  the  boat  docked  at  8 :00  a.  m., 
on  July  14th,  that  you  wanted  three  new  men  for 
the  next  trip?  A.     I  didn't  understand  you. 

Mr.  Martin:     Well,  read  the  question. 

(Question  read.) 

A.     What  authority.   I  don't  get  that. 

Q.  (By  Trial  Examiner  Persons)  Did  the  cap- 
tain give  you  orders  to  get  three  men  from  Mr. 
Meyers  ? 

A.  No,  he  already  told  me  to  get  three  men.  I 
knew  there  must  be  three  men  to  replace  the  men 
going  off  the  ship.    Everybody  knows  that. 

Q.  So  the  captain  didn't  have  to  tell  you  to 
get  three  men?  A.     No. 
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Q.     You  just  did  it  on  your  own  accord? 

A.  That  is  my  duty  to  see  that  the  full  comple- 
ment of  the  crew  is  there  for  [2187]  sailing.  That 
is  the  chief  mate's  duty.  The  captain  has  got  some- 
thing to  do  with  it  all  right.  He  is  the  big  boss,  of 
course.  We  know  that. 

Q.    Yes. 

A.     But  he  leaves  that  to  the  mate. 

Trial  Examiner  Persons:  I  gather  that  the  cap- 
tain's duty  is  to  see  that  the  chief  mate  is  compe- 
tent? 

A.     Competent  enough  to  attend  to  his  own  work. 

Q.     That  is  what  happened  in  this  case? 

A.    Yes. 

Q.  (By  Mr.  Martin)  He  did  not  specifically  tell 
you  to  get  three  new  men? 

A.     No.    It  is  not  customary. 

Q.     He  just  assumed  you  would  get  them. 

A.  He  knows  that  I  will  get  them.  He  doesn't 
assume  it.  He  knows  it.  If  I  didn't  know  that 
much,   I  wouldn't  be  there. 

Q.  Now,  the  next  morning  when  these  men  re- 
ported to  you,  did  you  ask  them  to  report  to  the 
captain  before  they  went  to  work? 

A.  No.  They  reported  to  the  captain  to  sign 
articles  on  the  15th. 

Q.     But  they  worked  all  morning  of  the  14th? 

A.     Oh  no.  The  14th  we  arrived. 

Q.  I  am  sorry.  They  worked  during  the  morn- 
ing of  the  15th  before  they  talked  to  the  captain? 
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A.    Yes,  they  turned  to  at  8:00  o'clock.  [2188] 

Q.     Under  your  orders  and  direction? 

A.  From  me  to  the  boatswain,  and  they  worked 
under  the  boatswain's  directions,  whatever  he  di- 
rected them  to  do,  under  my  supervision. 

Q.  Yes.  How  did  you  know  you  were  going  to 
make  the  next  trip? 

A.  I  knew  that  if  I  didn't,  the  master  would 
have  told  me  I  couldn't  make  the  next  trip. 

Q.     And  he  had  not  told  you  that? 

A.     He  had  not  told  me. 

Q.  Is  your  name  at  the  top  of  the  shipping  ar- 
ticles for  each  trip  you  made?  A.     No.  1. 

Q.    Yours  is  the  top  name?  A.    Yes,  sir. 

Q.  Now,  isn't  it  true,  Mr.  Mate,  that  Zinkiewycz, 
Rosen  and  Buckless  would  have  had  to  work  until 
5:00  p.  m.,  on  the  14th  if  you  had  asked  them  to? 

A.  No.  We  would  have  had  to  pay  overtime 
if  they  worked  until  5:00  p.  m. 

Q.  But  under  their  contract  with  you,  or  with 
the  captain,  you  could  have  made  them  stay  until 
5:00? 

A.  No,  sir,  not  that  day.  At  4:00  o'clock  their 
eight  hours  was  up. 

Q.  Mr.  Mate,  I  show  you  the  first  page  of  what 
has  been  [2189]  received  in  evidence  as  Respond- 
ent's Exhibit  11,  and  refer  you  to  Item  No.  8  of 
the  contract  between  the  captain  and  the  crew.  Does 
that  not  say  that  the  crew  is  to  work  on  day  of 


1560  The  Texas  Company  vs. 

(Testimony  of  C.  B.  Johannesen.) 

arrival  in  final  port  of  discharge  until  5:00  o'clock 

p.  m.,  if  required? 

A.  Yes,  but  you  can't  work  them  over  eight 
hours.  The  men  on  the  12 :00  to  4 :00  watch,  they  had 
four  hours  in  the  morning,  and  from  12:00  to  4:00 
in  the  afternoon,  and  that  is  eight  hours,  and  that 
constitutes  a  days  work. 

Q.  But  if  you  had  demanded  that  these  men  stay 
until  5:00  o'clock,  they  would  have  had  to  stay? 

A.  Not  those  men,  no.  They  had  done  their 
eight  hours  work. 

Q.  But  I  am  not  talking  about  whether  you 
would  have  to  pay  them  overtime.  The  point  is,  if 
you  had  wanted  them  to  stay,  and  pay  them  over- 
time, they  would  have  had  to  stay  ? 

A.  Under  their  agreement,  they  are  supposed 
to  work  eight  hours,  and  the  eight  hours  is  up.  They 
are  finished. 

Q.  Irrespective  of  pay,  forget  that  one  minute, 
if  you  or  the  captain  had  wanted  them  to  work 
until  5:00  p.  m.,  that  day,  under  their  contract  or 
agreement  with  the  captain  at  the  beginning  of  the 
trip,  you  could  have  required  them  to  work  until 
5:00,  couldn't  you? 

A.  No,  sir,  not  after  the  man  has  done  his  eight 
hours  work.  When  his  eight  hours  is  up  he  is  fin- 
ished for  that  day.  You  can't  make  him  work  over 
eight  hours.  [2190] 

Mr.  Williams:  Mr.  Examiner,  we  object  to  this 
line  of  questioning.    The  contract  speaks  for  itself. 
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If  it  is  susceptible  of  some  other  construction,  well 
and  good.    I  think  that  is  the  Board's  province  to 
construe  the  contract. 

Trial  Examiner  Persons:  I  will  agree  that  the 
witness  has  made  clear  his  understanding  of  that 
provision. 

Mr.  Williams :  It  is  pure  speculation  of  what  he 
might  or  could  have  done. 

Q.  (By  Mr.  Martin)  Were  the  three  men  who 
replaced  Rosen,  Zinkiewycz  and  Buckless,  union 
men? 

A.  I  couldn't  tell  3^011.  I  heard  they  were  imion 
men,  yes,  but  I  don't  know.  They  never  showed 
me  any  credentials. 

Q.     Who  told  you  they  were  union  men? 

A.  Well,  they  told  me  themselves  that  they  were 
union  men.  They  came  up  there  to  the  captain,  and 
they  were  delegates,  and  so  forth  and  so  on. 

Trial  Examiner  Persons :  I  think  there  is  a  mis- 
understanding. 

Q.  (By  Mr.  Martin)  The  question  is  as  to  those 
three  new  men,  after  Zinkiewycz  and  Rosen  and 
Buckless  left. 

A.     I  was  told  they  were  union  men. 

Trial  Examiner  Persons:     Then  who  told  you? 

A.  I  don't  know  who  it  was  who  told  me.  That 
went  all  over  the  ship.  The  ship  is  supposed  to  be 
100  per  cent  union  men,  [2191]  according  to  statis- 
tics of  the  crew. 

Q.     Who  told  you  that? 
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A.  Well,  the  steward  was  one  of  them  that  told 
me.  He  is  a  union  man.  He  lives  up  amidship  there. 

Q.  Did  anybody  else  tell  you  while  Rosen,  Zin- 
kiewycz  and  Buckless  were  aboard  that  the  crew 
was   100  per   cent  union? 

A.     And  after  they  left  the  boat. 

Q.     Who  told  you  that  while  they  were  aboard? 

A.  The  steward  was  one  of  them.  I  don't  recol- 
lect, I  can't  name  anyone. 

Q.  Did  you  see  notices  from  time  to  time  that 
union  meetings  were  to  be  held? 

A.  I  never  saw  them  being  held  no,  but  I  have 
heard  of  them  being  held,  yes,  sir. 

Q.  (By  Trial  Examiner  Persons)  Did  you  see 
the  notices? 

A.  Yes,  I  saw  one  there  that  said,  I  think,  an 
open  air  meeting,  6:00  p.  m. 

Q.     Anything  about  a  union?  A.     No. 

Q.     Union  meeting? 

A.  They  had  it  hung  out  by  the  galley  door 
one  day,  and  I  went  back  there  and  saw  it,  open 
air  meeting,  6:00  p.  m. 

Q.     Did  it  say  who  was  holding  the  meeting? 

A.     No,  it  didn't  say  that. 

Q.     It  might  have  been  just  a  crew  meeting? 

[2192] 

A.    Yes,  sure. 

Q.     Didn't  say  union  meeting? 

A.     No,  just  said  open  air  meeting  at  6:00  p.  m. 

Q.     And,  Mr.  Mate,  were  you  present  at  that  dis- 
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cussion  with  the   captain   and  the   delegates  when 
they  were  objecting  to  Buckless  going  over  the  side 
to  paint? 

A.     I  never  knew  that  Buckless  had  any  instruc- 
tions to  go  over  the  side  to  paint. 

Q.     Then  you  were  not  present  at  that  meeting 
with  the  captain? 

A.     There  was  nobody  instructed  to  go  over  the 
side  to  paint. 

Q.     That  was  not  the  question.    Read  the  ques- 
tion. 

(Question  read.) 

A.     No. 

Q.     What  were  you  doing  during  the  two  solid 
hours  that  Zinkiewycz  was  lagging  at  the  same  spot  ? 

A.     I  was  watching  him. 

Q.     For  two  solid  hours? 

A.     For  two  solid  hours,  yes. 

Q.     You  didn't  have  anything  to  do  except  to 
watch  him? 

A.     I  just  stood  there  and  watched,  the  same  as 
I  am  watching  you  right  now. 

Q.    You  mean  you  were  earnest?        A.    Yes,  sir. 

Q.     And  you  were  laying  for  him?  [2193] 

A.     Yes,  I  was  laying  for  him. 

Q.     And  you  got  him? 

A.     You  damn  right,  I  got  him. 

Q.    Yes,  sir.  A.     Excuse  me. 

Q.     That  is  all  right. 

A.     And  I  got  him  told,  too,  and  plenty. 
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Q.     Now,  what  time  of  day  was  that? 

A.  Well,  let's  see.  I  can  give  it  to  you  exactly 
on  the  minute.  Let's  see:  From  a  little  after  1:00 
to  3 :00  o  'clock,  when  the  went  back  for  coffee ;  from 
1:00  in  the  afternoon  until  3:00  o'clock  when  they 
went  back  to  coffee,  he  stayed  there  in  that  same 
spot.  He  hung  there  with  his  arm  over  a  steam 
pipe. 

Q.     Where  were  you  standing? 

A.  Standing  by  the  pump  house.  He  was  under 
shelter  deck  and  he  was  painting  up  underneath  the 
roof  there,  or  supposed  to  be  painting,  and  he  had  a 
bench  underneath,  and  he  had  a  pipe  there,  and 
it  must  have  been  a  very  comfortable  place  there, 
because  he  never  shifted  from  there  for  two  solicT 
hours. 

Q.     Were  you  standing  in  the  sun  1 

A.     No,  sir,  the  shade.  [2194] 

Q.     You  were  in  the  shade  ?  A.    Yes,  sir. 

Q.     A  hot  afternoon,  was  it? 

A.  The  coolest  place  on  the  ship.  The  breeze 
comes  right  through  the  shelter  deck  there.  It  is 
open  under  there. 

Q.  Since  he  was  painting,  I  assume  it  was  not 
raining,  but  a  clear,  bright  day? 

A.    Fine  weather. 

Q.     Now,  why  were  you  laying  for  Zinkiewycz? 

A.     To  see  if  I  couldn't  make  him  do  better. 

Q.  During  this  entire  period  of  two  hours,  did 
you  go  up  to  him? 
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A.  No.  I  just  watched  to  see  how  far  he  would 
go  in  those  two  hours. 

Q.  Then,  how  did  your  efforts  at  that  time  eon- 
tribute  to  his  doing  any  better  if  you  didn't  speak 
to  him  about  it? 

A.  I  spoke  to  him.  When  three  o'clock  came  I 
spoke  to  him,  when  he  went  back  for  coffee. 

Q.  But  despite  the  fact  that  he  was  loafing 
for  two  hours,  he  was  fired  for  incompetency. 

A.     Neglect. 

Q.     On  the  crew's  list  it  said  incompetency. 

A.  Incompetency  and  neglect  both.  You  can  use 
both  words  for  that. 

Q.  Wasn't  there  plenty  of  space  on  the  crew's 
list  that  [2195]  you  sent  to  New  York,  to  put 
that  in? 

A.  I  never  put  anything  on  the  crews  list.  I 
have  nothing  to  do  with  that. 

Q.     Did  you  fire  Zinkiewycz? 

A.  I  recommended  him  to  be  fired.  The  Master 
fired  him,  of  course,  and  I  paid  him  off. 

Q.  Do  you  feel  it  any  part  of  your  obligation 
to  see  that  the  reason  or  reasons  why  you  fire  a 
man  are  directly  reflected  in  the  crews  list  that 
is  sent  to  New  York? 

A.  I  suppose  that  is  the  company's  rules.  I  don't 
know. 

Mr.  Pipkin:  I  think  he  didn't  understand  the 
question.   Will  you  read  it,  Mr.  Etter? 

(Question  read.) 
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A.     No. 

Q.  (By  Mr.  Martin)  It  is  not  a  part  of  your 
duty?  A.     No. 

Q.  Would  you  say  then,  that  as  a  matter  of  fact, 
the  reasons  given  in  the  crews  list  for  firing  any 
specific  individual  do  not  always  reflect  the  reason, 
or  all  of  the  reasons,  why  he  was  fired  ? 

A.     I  presume  not. 

Mr.  Pipkin:     Did  you  understand  that  question? 

Mr.  Martin:  Yes.  I  could  tell  by  his  inflection 
he  did. 

Mr.  Williams:  I  don't  know  that  I  understand  it 
myself. 

Trial  Examiner  Persons:  Would  you  like  it 
read?  [2196] 

Mr.  Williams:     Yes,  sir. 

Trial  Examiner  Persons:  Read  the  question, 
Mr.  Etter. 

(Question  read.) 

Mr.  Williams:  It  really  called  for  a  conclusion, 
anyhow. 

Trial  Examiner  Persons:  Will  you  read  the 
question  again?  And  read  it  a  little  more  slowly, 
Mr.  Etter.  You  are  a  little  fast. 

Mr.  Williams:  Do  you  understand  that  ques- 
tion? 

A.  I  didn't  get  all  the  details  of  it,  no.  I  don't 
understand  it. 

Mr.  Pipkin:     Will  you  ask  it,  Mr.  Examiner? 

Q.     (By  Trial  Examiner  Persons)     The  question 
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is,  do  the  notations  on  the  crew  list  whcih  record 
discharges  cover  the  reason  and  all  the  reason  why 
a  man  is  discharged? 

A.     I  don't  know  about  that. 

Q.     That  is  the  Captain's  job? 

A.     That  is  the  Captain's  job. 

Q.  Do  you  see  those  crew  lists  with  discharges 
noted?  A.     No,  sir. 

Q.     Not  in  line  of  duty  at  least?  A.     No,  sir. 

Trial  Examiner  Persons:     Are  you  satisfied? 

Mr.  Williams:  We  are  satisfied.  I  thought  he 
didn't  understand  it. 

Mr.  Pipkin:     Thank  you,  sir.  [2197] 

Q.  (By  Mr.  Martin)  How  long  did  the  first 
trip,  first  voyage,  last  when  Rosen  was  on? 

A.  The  complete  voyage  from  Port  Arthur  and 
back  again? 

Q.    Yes. 

A.  I  will  tell  you  right  here.  From  June  third 
to  June  twentieth. 

Q.    Would  that  be  seventeen  days? 

A.  To  Amesville,  June  20.  On  the  twenty-second 
in  Port  Arthur.  We  went  to  Amesville  and  un- 
loaded, to  come  to  Port  Arthur  the  twenty-second. 

Q.  Then,  is  it  correct  that  you  had  sixteen  days 
during  the  first  voyage  to  observe  Rosen's  work 
after  he  first  began  to  slacken,  two  or  three  days 
out  of  Port  Arthur,  the  first  trip  ?  A.     Yes,  sir. 

Q.     During  those  sixteen  days  did  you  have  am- 


1568  The  Texas  Company  vs. 

(Testimony  of  C.  B.  Johannesen.) 

pie  opportunity  to  observe  whether  or  not  he  was 

improving,  as  you  continually  cautioned  him'? 

A.     He  was  not  improving. 

Q.     Did  you  have  an  opportunity  to  observe  him  ? 

A.    Yes,  sir. 

Q.  And  is  it  your  testimony  that  he  did  not  im- 
prove, despite  your  continued  warnings  during  those 
sixteen  days?  A.    Yes,  sir. 

Trial  Examiner  Persons:  You  will  have  to 
speak.   Mr.  [2198]  Etter  can't  see  your  nod. 

Q.  (By  Mr.  Martin)  How  many  times  did  you 
warn  him  concerning  anything  he  did  during  those 
sixteen  days? 

A.  That  is  pretty  hard  to  tell.  I  couldn't  re- 
member that. 

Q.     Would  you  say  a  number   of  times'? 

A.     A  number  of  times  would  be  all  right. 

Q.     Half  a  dozen?  A.     Or  a  dozen. 

Q.  During  that  period  of  sixteen  days  did  you 
see  anything  that  led  you  to  believe  that  he  in- 
tended to  improve? 

A.  His  intention  must  not  have  been  to  im- 
prove. 

Q.     His  intention  must  not  have  been  to  improve  ? 

A.    Must  not  have  been  to  improve  himself. 

Q.     And  you  noticed  that,  did  you? 

A.    Yes,  sir. 

Q.     During  those  sixteen  days?  A.    Yes,  sir. 

Q.     Then,  why  did  you  give  him  another  chance  ? 

A.     I  consulted  with  the  Master,  and  the  Master 
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told  me:    "Try  him  one  more  trip,  and  if  he  don't 
improve,  let  him  go  when  we  get  back  again,  and 
we  won't  sign  him  on  again." 

Q.  Did  you  tell  the  Master  you  didn't  think  he 
would  improve  ?  Did  you  tell  the  Master  that  ? 

A.  Yes.  I  told  him  I  didn't  think  there  was 
any  improving  in  him.  He  was  too  lazy,  in  other 
words.   [2199] 

Q.  Does  the  Master  usually  follow  your  recom- 
mendations with  respect  to  the  deck  crew? 

A.  He  uses  his  own  judgment,  of  course.  He 
wanted  to  find  out  for  himself  that  he  was  correct 
in  firing  anybody.  After  I  started  to  complain  to 
the  Master,  he  started  watching  him  himself. 

Q.  Then,  the  Master  didn't  start  watching  Rosen 
until  the  second  voyage,  is  that  correct  ? 

A.  I  believe  that  is  when  he  started  watching 
him.  He  told  me  one  day:  "There  is  no  improve- 
ment in  these  fellows.  They  will  never  do  any 
good  on  this  ship.  The  best  thing  we  can  do  is  to 
get  rid  of  them  and  not  sign  them  on  again." 

Q.     When  did  he  say  that? 

A.     On  the  second  voyage. 

Q.  Did  the  Captain  ever  give  you  any  indica- 
tion during  the  first  voyage  that  he  thought  Rosen 
was  lazy?  A.    I  don't  remember. 

Q.     No?  A.    I  don't  remember. 
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Q.  Well,  now,  at  the  end  of  the  first  voyage, 
you  actually  went  so  far  as  to  tell  Zinkiewycz  that 
he  was  fired1?  A.    Yes. 

Q.     Did  you  consult  the  Captain  about  that  ? 

A.    Yes,  sir. 

Mr.  Williams:     Do  you  mean  the  first  voyage? 

[2200] 

Trial  Examiner  Persons:  Do  you  mean  the  first 
voyage?  A.     First  voyage,  yes,  sir. 

Q.  (By  Mr.  Martin)  Did  you  talk  to  the  Cap- 
tain about  that?  A.    Yes,  sir. 

Q.    What  did  the  Captain  say? 

A.     I  really  did  fire  him. 

Q.     Did  you  talk  with  the  Captain? 

A.    Yes,  I'd  talked  to  the  Captain  before. 

Q.  Did  the  Captain  tell  you  why  it  would"  be  all 
right  with  him  to  fire  Zinkiewycz,  and  why  he 
didn't  want  you  to  fire  Rosen? 

A.  Well,  Rosen  was  doing  a  little  better  than 
Zinkiewycz.  He  didn't  stay  in  one  place  for  two 
hours  and  paint.  He  painted  fifty  feet  in  four  hours. 
He  did  a  little  better  than  the  other  fellow.  That 
is  not  a  whole  lot  better  though. 

Q.  What  was  Rosen  doing?  Was  he  painting 
a  huge  sign  to  hang  out  at  Amesville? 

A.     I  couldn't  tell  you. 

Q.     Did  you  see  that  sign? 

A.    Yes,  I  saw  it. 

Q.    You  did  see  it? 

A.     In  fact,  I  tore  it  down. 
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Q.     Where? 

A.  Under  the  instructions  of  Mr.  Hand  I  tore 
it  down;  tore  it  down  and  threw  it  overboard;  and 
they  picked  it  up  again  [2201]  the  second  time. 

Q.     Who  did  that? 

A.  I  didn't  see  who  it  was.  But  I  call  that  child's 
play.  A  little  child  would  do  that,  that  goes  to 
school.    I  don't  call  that  man's  play. 

Q.  Did  you  talk  to  the  Captain  about  that 
sign? 

A.  No,  I  didn't  talk  to  the  Captain  about  it. 
In  fact,  I  didn't  see  it  was  up  there.  I  have  no 
business  back  there.  They  must  have  hung  it  up 
before  we  docked. 

Q.  Did  the  Captain  ever  make  any  reference  to 
that  sign  to  you? 

A.  No.  Mr.  Hand  came  there  and  told  me  to 
tear  that  sign  down. 

Q.  Mr.  Hand  also  told  you  to  keep  Zinkiewycz 
on  another  trip,  didn't  he? 

A.  Yes,  sir.  Mr.  Zinkiewycz  promised  me  that 
he  would  do  lots  better,  that  he  would  improve. 
In  place  of  that,  he  improved  the  other  way. 

Q.  Did  Mr.  Hand  tell  you  to  keep  Zinkiewycz 
on  the  other  trip  the  same  time  he  told  you  to  take 
the  sign  down? 

A.  No.  That  was  the  following  trip,  the  last 
trip. 

Q.     When  did  you  first  see  this  big  sign? 
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A.  Well,  I  saw  something  hanging  back  there 
going  out  of  New  Orleans,  going  down  the  Mis- 
sissippi River,  but  I  never  paid  any  attention  to  it. 

[2202] 

Q.  That  was  coming  back  on  the  second  trip, 
wasn't  it? 

A.  On  the  second  trip,  yes.  But  I  never  paid 
any  attention.  I  never  paid  any  attention  to  it 
coming  into  Port  Arthur  even. 

Q.     Except  to  tear  it  down  ? 

A.  Except  to  tear  it  down.  I  was  surprised 
when  Mr.  Hand  said  to  tear  that  sign  down.  I 
didn't  know  what  he  was  talking  about. 

Q.  Was  this  on  July  fourteenth  that  he  tore  the 
sign  down?  A.    Yes,  sir. 

Q.     What  time  of  day  was  it? 

A.  Well,  we  docked  in  the  morning  around  eight 
o'clock.  Mr.  Hand  came  on  board  just  after  we 
docked.   I  will  say  nine  o'clock  he  came  aboard. 

Q.     And  that  is  when  he  told  you  to  tear  it  down? 

A.    Yes,  sir. 

Q.     About  nine  o'clock?  A.     Yes,  sir. 

Trial  Examiner  Persons:  Have  you  a  stopping 
place  ? 

Mr.  Martin :     May  I  have  just  a  minute  ? 

Trial  Examiner  Persons:  During  the  interim 
you  will  not  talk  about  the  case  unless  it  be  with 
the  company's  attorneys? 

A.     I  will  not  talk  about  it  to  anyone. 

Trial  Examiner  Persons:     That  will  be  better. 
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Mr.  Pipkin:     To  whom  should  he  talk?  [2203] 

Trial  Examiner  Persons:  To  no  one  except  the 
respondent's  attorneys.  It  is  just  the  regular  in- 
structions we  give  any  witness  during  the  noon  in- 
terim, not  to  talk  about  the  case  except  with  the 
appropriate  attorney. 

Mr.  Williams:  Do  I  understand  that  the  re- 
spondents are  excluded? 

Trial  Examiner  Persons:  That  is  what  I  said, 
now,  with  the  respondent's  attorney. 

Mr.  Pipkin:  I  suggest,  in  view  of  that  state- 
ment in  the  record,  that  we  continue  until  we  con- 
clude with  Mr.  Johannesen. 

Trial  Examiner  Persons :  He  is  not  cut  off  from 
you. 

Mr.  Pipkin :     I  don't  want  to  talk  to  him. 

(Discussion  off  the  record.) 

Mr.  Pipkin:  Let  the  record  show  that  the  re- 
spondent's attorney  misunderstood  the  Examin- 
er's instructions. 

Trial  Examiner  Persons :  Are  you  ready  for  ad- 
journment? 

Mr.  Martin :     Yes,  I  am  ready. 

Trial  Examiner  Persons:  Adjournment  at  this 
time  until  2  p.  m. 

(Thereupon,  a  recess  was  taken  until  2  o'clock 
p.  m.)  [2204] 

After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant 
to  recess,  at  2  o'clock  p.m.) 
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Trial  Examiner  Persons:  Will  you  be  sure  to 
note  that  Mr.  Mullinax  has  an  appearance.  He  is 
taking  over  when  Mr.  Mandell  goes  away. 

Mr.  Johannesen,  will  you  resume  the  stand? 

C.  B.  JOHANNESEN 

resumed  the  stand  on  behalf  of  the  respondent  and 
testified  further  as  follows: 

Trial  Examiner  Persons:  Gentlemen,  we  will 
note  that  we  have  a  new  reporter;  at  least  a  relief 
reporter,  Mr.  Conklin,  who  takes  over  for  Mr. 
Etter. 

Proceed  with  your  cross  examination,  Mr.  Mar- 
tin. 

Cross  Examination 
(Continued) 

Q.  (By  Mr.  Martin)  Mr.  Johannesen,  do  you 
have  a  written  contract  with  The  Texas  Company 
marine  division?  A.     No,  sir. 

Q.  Then  the  only  working  contract  you  ever 
have  with  the  company  is  when  you  sign  the  ship- 
ping articles,  is  that  correct? 

A.     The  articles  from  voyage  to  voyage. 

Q.  Did  you  consider  firing  Buckless  at  any  time 
during  the  first  trip?  A.     Yes,  sir.  [2205] 

Q.  What  gave  rise  to  that  consideration  in  your 
mind? 

A.  His  neglect;  hard-headedness  when  I  give 
him  an  order  to  do  something.  He  always  gave  a 
little  snotty  answer  or  something  to  that  effect. 
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Q.  How  do  you  remember  any  instances  in  par- 
ticular ? 

A.  The  same  as  I  said  before.  On  slacking  away 
or  taking  up  on  lines  when  loading  or  discharging, 
opening  up  valves,  whatever  was  necessary  to  be 
done  around  the  deck  when  he  was  on  duty,  he 
would  kind  of  linger  around  and  would  give  a  little 
answer  that  was  unnecessary. 

Q.     Now  why  did  you  fire  Buckless  ? 

A.     The  captain  fired  him. 

Q.     The  captain  paid  him  off,  you  mean? 

A.  By  recommendation  of  me  and  the  second 
mate.  The  second  mate  complained  to  me  about  him 
being  drunk  and  wouldn't  stand  his  watch  and  he 
also  complained  to  the  captain. 

Q.  But  you  are  the  one  who  told  him  that  he  was 
fired,  isn't  that  correct? 

A.  I  told  him  that  afternoon  when  I  paid  him 
off;  give  him  the  slip,  the  voucher,  and  the  dis- 
charge, that  he  was  no  longer  required. 

Q.     Now  why  did  you  fire  him?  A.     Sir? 

Q.     Why  did  you  fire  him  ? 

A.  Well,  I  just  told  him  that  he  was  fired.  I 
already  had  [2206]  the  voucher  and  his  discharge 
and  the  money  for  that  day's  work.  That  wasn't 
on  the  regular  payroll. 

Q.  But  I  want  to  know  the  reason  why  you 
fired  him? 

A.  The  reason?  By  instructions  of  the  master. 
The  master's  instructions. 
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Q.  Had  you  reported  to  the  master  at  any  time 
that  Buckless  gave  you  back  smart  answers'? 

A.    Yes. 

Q.     You  had?  A.     Several  times,  yes. 

Q.  Was  that  one  of  the  reasons  why  you  fired 
him? 

A.  That  is  one  of  the  reasons,  of  course,  that  he 
was  fired,  and  neglect  of  his  duty. 

Q.     Neglect  of  duty  and  making  smart  answers'? 

A.    Yes. 

Q.     And  what  other  reasons'? 

A.  Well,  there  was  several  others.  His  steering 
and  his  drunkenness. 

Q.  Now  did  you  consider  it  a  part  of  your  duty 
to  see  that  all  the  reasons  why  he  was  fired  were 
put  down  on  the  crew's  list  that  was  sent  to  the 
New  York  offices  of  The  Texas  Company? 

A.     No,  sir. 

Q.  So  far  as  you  know  then  there  were  other 
reasons  why  he  was  fired  than  those  that  were 
reflected  in  the  crew's  list  [2207]  that  went  to  New 
York  City? 

A.     I  don't  know  what  was  on  the  crew  list. 

Q.     You  don't?  A.     No. 

Mr.  Martin:     That  is  all  I  have  at  this  time. 

Trial  Examiner  Persons :    Questions  by  the  union  ? 

Mr.  Mullinax:     No  questions. 

Trial  Examiner  Persons:  Mr.  Johannesen,  would 
you  mind  explaining  for  the  record — it  may  be 
clear,  but  it  is  not  clear  to  me — something  you  said 
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about  Mr.  Zinkiewycz.   Was  he  fired  after  the  first 

voyage ;  that  is,  discharged ? 

A.  Yes,  he  was  fired,  but  he  begged  to  come  back 
again  to  make  another  trip ;  that  he  would  do  better, 
so  the  captain  decided  to  let  him  make  another  trip. 

Trial  Examiner  Persons:  The  captain  told  you 
before  ? 

A.     Yes. 

Trial  Examiner  Persons:  You  and  the  captain 
discussed  it? 

A.     Yes,  sir. 

Trial  Examiner  Persons:  And  the  captain  said 
to  let  him  have  another  trial  ? 

A.     Give  him  another  chance,  yes. 

Trial  Examiner  Persons:  And  after  the  second 
voyage  he  was  discharged  again? 

A.  Yes.  He  didn't  improve  any,  so  we  had  to 
let  him  go.  [2208]' 

Trial  Examiner  Persons:  But  that  is  correct, 
that  he  was  discharged  twice,  once  after  each 
voyage  ? 

A.     Yes,  sir. 

Trial  Examiner  Persons:  You  set  the  watches 
as  first  mate? 

A.    Absolutely,  yes. 

Trial  Examiner  Persons :  In  setting  the  watches 
is  there  any  established  custom  as  to  who  rates 
each  watch? 

A.    No. 
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Trial  Examiner  Persons:  Do  you  reckon  the 
watches  are  of  equal  desirability  or  is  there  one 
that  is  counted  the  worse  of  the  three  ? 

A.  Well,  the  12:00  to  4:00  watch  is  really 
counted  the  worse  watch. 

Trial  Examiner  Persons :  Because  of  those  morn- 
ing hours'? 

A.     The  morning  hours,  yes. 

Trial  Examiner  Persons:  Is  there  any  objection 
to  the  4:00  to  8:00  watch? 

A.    No. 

Trial  Examiner  Persons:  On  the  score  that  you 
split  your  working  hours  in  two  ? 

A.  No.  The  8 :00  to  12 :00  is  really  the  best  watch 
on  the  ship. 

Trial  Examiner  Persons :  That  is  the  first  mate 's 
watch,  I  take  it  ?  [2209] 

A.     That  is  the  third  mate's  watch. 

Trial  Examiner  Persons:     Which  is  your  watch? 

A.  The  4:00  to  8:00.  I  go  on  at  4:00  in  the 
morning  and  4 : 00  in  the  evening. 

Trial  Examiner  Persons :  The  rules  say  that  the 
work  of  the  ship  other  than  navigation  and  so  on 
is  restricted  from  6 :00  to  6 :00 1 

A.    Yes,  sir. 

Trial  Examiner  Persons:  So  that  the  4:00  to 
8:00  watches  catch  their  work  in  two  doses? 

A.  Yes,  sir,  in  the  morning  from  6:00  to  8:00 
and  from  5:00  to  6:00. 

Trial  Examiner  Persons:  From  4:00  to  6:00, 
you  mean? 
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A.  From  4:00  to  6:00  and  then  they  get  a  half 
hour  for  supper. 

Trial  Examiner  Persons:  But  if  they  are  on 
painting  or  some  other  duty,  disagreeable  work, 
they  have  to  change  clothes  a  couple  of  times? 

A.     Yes,  sir. 

Trial  Examiner  Persons:  Do  they  object  to 
that? 

A.     No,  sir. 

Trial  Examiner  Persons :  Do  you  ordinarily  give 
the  older  men  in  service  the  watch  that  is  rated 
best  and  most  desirable? 

A.  If  they  ask  for  it,  I  try  to  let  them  have  the 
best  watch,  [2210]  what  they  call  the  third  mate's 
watch  or  the  mate's  watch,  but  some  of  them  would 
rather  have  the  12 :00  to  4 :00  watch  for  some  reason 
or  other. 

I  don't  know  why,  but  I  have  had  them  come  to 
me  and  ask  me  to  put  them  on  the  12:00  to  4:00 
watch;  to  let  them  have  the  12:00  to  4:00  watch. 
We  have  one  quartermaster  on  board  that  was  on 
my  watch  for  about  four  months  and  he  asked  me 
if  he  couldn't  transfer  to  the  12:00  to  4:00  watch 
when  there  was  an  opening. 

Trial  Examiner  Persons:  Do  you  regularly  do 
that;  that  is,  consulting  their  wishes  when  you  can, 
other  things  being  equal? 

A.  Yes,  sir,  that  is,  try  to  be  agreeable  with 
them,  of  course. 
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Trial  Examiner  Persons:  After  a  watch  is  set 
for  a  voyage,  in  case  it  becomes  necessary  to  change ; 
say  a  man  drops  out  for  sickness ;  and  you  look  the 
list  over  and  you  say  to  so  and  so  "I  want  you  to 
take  a  certain  A.B.'s  place  on  the  watch,"  can  he 
refuse  ? 

A.  No.  If  he  is  on  the  12:00  to  4:00  watch  and 
I  told  him  "You  go  on  the  4:00  to  8:00  watch," 
well,  he  has  got  to  do  it.  It  is  his  duty  to  do  it. 

Trial  Examiner  Persons:  He  can't  say  "no"? 
He  can't  say:   "No,  I  prefer  the  watch  I  am  on"? 

A.     No.  [2211] 

Trial  Examiner  Persons:  He  can't  say:  "If  I 
make  that  change  I  will  loose  a  couple  of  hours' 
time"? 

A.     No.  You  don't  lose  no  time,  of  course. 

Trial  Examiner  Persons:  Even  if  he  would,  he 
couldn't  refuse  it? 

A.     No,  he  couldn't  refuse  it. 

Trial  Examiner  Persons:  In  the  case  of  over- 
time, I  have  been  reading  the  rules  about  overtime 
pay,  and  in  case  the  men  are  directed  or  ordered 
to  work  overtime  at  the  end  of  their  regular  watch, 
could  they  refuse? 

A.  No,  I  don't  think  they  can.  They  get  com- 
pensated for  it  and  they  are  always  glad  to  work 
overtime. 

Trial  Examiner  Persons:  I  don't  recollect — per- 
haps you  do — anything  in  the  working  agreement, 
the  articles,  or  the  working  rules  that  are  posted 
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whether  or  not  a  man  is  required  to  work  overtime. 

Is  there  anything? 

A.     No. 

Trial  Examiner  Persons :  It  just  goes  by  custom 
and,  I  guess,  the  rules  of  the  sea  ? 

A.  The  company's  rules  that  they  have  back 
there  in  the  ress  room  say  that  after  6 :00  p.  m.  and 
before  6 :00  p.  m.  or  on  your  watch  below  if  you 
work  overtime  you  will  be  paid  for  it. 

Trial  Examiner  Persons:  This  work  of  cleaning 
tanks,  it  is  disagreeable?  [2212] 

A.     Yes,  sir. 

Trial  Examiner  Persons:  Is  it  in  any  degree 
dangerous  1 

A.  No.  The  tanks  are  steamed  out  and  washed 
out  before  anybody  goes  down  there  and  seen  to  it 
that  they  are  absolutely  gas  free. 

Trial  Examiner  Persons:     No  fumes? 

A.     No  fumes. 

Trial  Examiner  Persons:     Or  dangerous  fumes? 

A.  No,  they  are  absolutely  gas  free  before  any- 
body enters  the  tanks. 

Trial  Examiner  Persons:  But  the  extra  pay, 
and  the  extra  pay  even  though  it  isn't  your  watch, 
is  recognition  of  the  disagreeable  character  of 
the  work? 

A.     Disagreeable;  getting  dirty  and  so  on. 

Trial  Examiner  Persons:  Is  it  hard  work; 
harder  than  normal? 
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A.  No,  it  ain't  very  hard.  All  they  have  to  do 
is  go  down  there  and  sweep  up  that  dirt  down  there 
and  put  it  in  buckets.  Of  course  I  will  admit  that 
they  get  pretty  dirty  at  times,  especially  on  a  ship 
like  we  are  in,  carrying  black  oil. 

Trial  Examiner  Persons:  I  was  going  to  say,  if 
you  carry  crude  oil  they  would  get  pretty  dirty. 

A.     Crude  oil  and  fuel  oil,  you  get  pretty  dirty. 

Trial  Examiner  Persons :  There  would  be  a  good 
deal  of  sludge  in  the  tank,  wouldn't  there?  [2213] 

A.    Yes. 

Trial  Examiner  Persons:  At  the  time  that  Zin- 
kiewycz  was  fired  at  the  end  of  the  first  voyage,  did 
anybody  at  that  time  for  any  reason  mention  a 
union  % 

A.     Not  that  I  know  of,  no. 

Trial  Examiner  Persons:  At  the  time  these 
three  men,  Zinkiewycz,  Rosen  and  Buckless  were 
discharged  at  the  end  of  the  second  voyage,  will 
you  search  your  memory  and  see  if  you  can  think 
of  any  mention  made  by  anybody  about  unions  in 
any  connection? 

A.  I  can't  recollect.  I  didn't  pay  attention.  If 
they  did,  well,  it  is  not  to  my  knowledge. 

Trial  Examiner  Persons:  You  have  no  such 
memory  % 

A.  No.  I  am  pretty  sure  no  one  mentioned  it 
that  I  heard  it,   They  might  have  said  it  elsewhere. 

Trial  Examiner  Persons:  No.  I  am  only  asking 
you  about  your  own  knowledge. 
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A.  No,  I  am  pretty  sure  no  one  said  anything 
about  a  union. 

Trial  Examiner  Persons:  Either  at  the  time 
they  were  discharged  or  at  the  time  they  were  paid 
off  or  after  they  were  paid  off. 

A.  Not  after  either.  There  was  no  union  men- 
tioned to  me. 

Trial  Examiner  Persons:  You  recollect  no  men- 
tion about  the  union  then  ? 

A.  No,  no.  I  am  pretty  sure  there  was  none. 
At  least,  I  [2214]'  am  sure  there  was  none.  I  never 
can  recollect  it  at  all  and  things  like  that  don't 
slip  my  memory  easy. 

Trial  Examiner  Persons:  Have  you  anything 
whatever,  any  incident,  in  mind  in  connection  with 
union  activities  which  seemed  to  you  should  be 
criticized  from  the  standpoint  of  good  ship  disci- 
pline or  getting  the  ship 's  work  done  % 

A.     I  don't  understand  quite  what  you  mean. 

Trial  Examiner  Persons:  Let's  read  it,  Mr.  Re- 
porter. I  am  not  sure  I  phrased  it  well. 

(The  question  was  read.) 

A.     No. 

Trial  Examiner  Persons:  Anything  further, 
Mr.  Pipkin? 

Redirect     Examination 

Q.     (By  Mr.  Williams)     The  occasion  on  which 

you  observed  Zinkiewycz  for  two  hours,  will  you 

tell  the  Examiner  why  you  found  it  necessary  to 

make  that  observation?    Why  you  thought  it  was 
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necessary  to  make  that  observation?  In  other  words, 
had  there  been  anything  in  his  previous  conduct  or 
previous  method  of  doing  his  work  or  not  doing 
his  work  that  induced  you  to  keep  your  eyes  on  him 
there  for  that  about  two  hours  ?  A.    Yes,  sure. 

Q.     Just  tell  the  Examiner  now. 

A.  He  had  been  lagging  on  his  work  all  along 
and  so  I  thought  I  would  go  down  there  and  watch 
him.  I  had  a  report  [2215]  from  the  boatswain  that 
the  man  was  lagging  on  his  work;  couldn't  get  noth- 
ing out  of  him. 

Q.  I  am  going  to  ask  you  this  question :  Did  you 
have  any  animosity  or  hard  feeling  toward  Zin- 
kiewycz  as  a  man? 

A.     No,  sir,  none  whatsoever. 

Q.  You  say  that  he  was  discharged  at  the  end 
of  his  first  voyage  or  that  you  thought  you  wanted 
to  discharge  him.  You  hadn't  actually  given  him 
his  discharge  papers,  had  you,  at  the  end  of  the 
first  voyage?  A.     No  papers,  no,  sir. 

Q.    You  hadn't  given  him  any  papers? 

A.     No,  sir. 

Q.  But  he  was  told  by  you  or  the  master  that 
his  services  were  no  longer  needed  ? 

A.     Yes,  sir. 

Q.     But  he  asked  to  make  another  trip  ? 

A.  He  asked  to  make  another  trip  and  he  was 
given  another  chance.  He  came  into  my  room  and 
he  said:  "I  will  try  to  do  better,  Mr.  Mate,  if  I 
can  make  another  trip." 
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All  right.  The  day  in  port  he  worked  pretty  good. 
The  day  we  got  outside,  it  was  the  same  old  song 
again. 

Q.  During  that  second  voyage  what  was  your 
method  of  treatment  or  how  did  you  treat  him  as  a 
seaman  ?  A.     The  same  as  the  rest. 

Q.  I  don't  think  you  have  yet  testified  and  I 
don't  think  [2216]  it  is  in  the  record  as  to  when, 
referring  to  the  voyages,  either  first  or  second,  you 
kept  him  under  observation  for  two  hours.  Is  that 
the  first  or  the  second  voyage  ? 

A.     The  first  voyage. 

Q.     It  was  the  first  voyage?  A.     Yes,  sir. 

Q.     And  you  reprimanded  him  at  that  time? 

A.    Yes,  sir. 

Q.     And  then  took  him  back  on  the  second  trip? 

A.    Yes,  sir. 

Q.  You  used  the  expression  that  you  were  lay- 
ing for  him.  What  did  you  mean  by  that?  Tell  the 
Examiner  what  you  meant  by  laying  for  him  ? 

A.     Watching  him. 

Q.     Just  like  you  would  watch  anybody  else? 

A.  Yes,  sure,  just  like  you  watch  any  one.  Zin- 
kiewycz  wasn't  doing  his  work.  I  had  complaints 
from  the  boatswain  about  him.  So  I  made  up  my 
mind  "I  am  going  down  there  and  watch  him  and 
give  him  a  thorough  talking  to." 

Q.    All  right.  Now  then  what? 

A.  At  3:00  o'clock  when  he  went  back  for  his 
coffee  I  talked  to  him,  man  to  man.   I  said:  "We 
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are  all  on  board  here  to  do  our  work  and  it  has  got 
to  be  done.  If  you  don't  do  your  work,  the  next 
fellow,  your  fellowman,  has  got  to  do  your  work 
for  you.  Now  why  don't  you  show  yourself  like  a 
[2217]  man  and  go  to  work  and  do  your  part  of  it?" 

So  he  said:  "Mr.  Mate,  I  will." 

That  is  all  there  was  to  that.  That  was  forgotten 
right  away. 

Q.  You  also  used  the  expression  that  you  laid 
for  him  to  get  him  and  did  get  him.  What  did  you 
mean  by  getting  him?  A.     Getting  him  told. 

Q.    You  meant  detect  him?  A.     Yes,  sir. 

Q.     Detect  him  in  his  lagging  ?  A.     Yes,  sir. 

Mr.  Martin:     Just  a  minute,  Mr.  Examiner. 

Mr.  Williams:  Strike  it  from  the  record.  I  will 
withdraw  it. 

Trial  Examiner  Persons:  If  you  have  an  objec- 
tion to  make,  Mr.  Martin,  if  you  will  show  that  you 
are  objecting  it  will  look  better  in  the  record. 

Mr.  Martin:     Yes,  sir. 

Trial  Examiner  Persons:  The  objection  will  be 
overruled,  if  any.  Now  read  back  what  you  have, 
Mr.  Reporter. 

(The  last  three  questions  and  answers  were  read.) 

Trial  Examiner  Persons:  Now,  Mr.  Martin's  ob- 
jection, if  any,  was  overruled. 

Q.  (By  Mr.  Williams)  Just  to  be  fair  to  every- 
body I  will  ask  the  witness  this  question:  Tell  the 
Examiner  what  you  [2218]  meant  by  the  expression 
getting  him.  Tell  in  your  own  language  now  what 
you  meant  by  that? 
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A.  That  means  to  get  him  told;  what  I  think 
abont  him,  the  same  as  I  explained  there.  Of  course 
I  might  have  used  a  little  rough  language  to  him. 

Trial  Examiner  Persons:  The  record  will  show 
that  this  was  done  at  sea. 

A.    Yes. 

Trial  Examiner  Persons:  Now  with  some  an- 
ticipation of  Mr.  Martin,  perhaps,  I  am  going  to 
ask  another  question,  if  I  may.  Did  you  in  any 
sense  get  proof  so  that  your  talk  to  him  would  have 
a  firm  basis'? 

A.     No,  sir. 

Mr.  Williams:  I  don't  know  whether  the  wit- 
ness understood  that  question  or  not. 

Trial  Examiner  Persons:  Read  it  and  the  an- 
swer. 

(The  question  and  answer  were  read.) 

Trial  Examiner  Persons:  You  said  "get  him." 
Did  you  mean  to  get  proof  so  that  when  you  had 
your  talk  with  him  you  would  have  something  solid 
to  base  your  talk  on?  Is  that  what  you  meant  by 
getting  him? 

Read  it,  Mr.  Reporter. 

(The  question  was  read.) 

A.    Yes. 

Trial  Examiner  Persons:  Objections  run  against 
the  [2219]  Examiner  just  the  same  as  anybody  else, 
Mr.  Martin. 

Mr.  Martin:     I  am  satisfied,  Mr.  Examiner. 

Trial  Examiner  Persons :     All  right. 
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Mr.  Williams :     I  think  that  is  all  I  have. 

Trial  Examiner  Persons:  Any  further  ques- 
tions, Mr.  Martin? 

Mr.  Williams:     Wait  just  a  minute.    That  is  all. 

Trial  Examiner  Persons:  Recross  by  Mr.  Mar- 
tin. 

Recross  Examination 

Q.  (By  Mr.  Martin)  Where  was  the  boat  when 
you  watched  Mr.  Zinkiewycz  for  two  hours  straight  ? 

A.  Around  the  Florida  straits,  I  think.  Just 
about  going  up  the  Florida  straits. 

Q.     How  long  had  she  been  out  of  Port  Arthur? 

A.  Three  days.  On  the  fourth  day,  I  think  it 
was,  if  I  am  not  mistaken. 

Q.  How  long  prior  to  the  fourth  day  out  had 
you  first  noticed  that  Mr.  Zinkiewycz  was  lagging 
in  his  work? 

A.  From  the  second.  On  the  third  day  the  boat- 
swain came  and  complained  about  him.  [2220] 

Q.     That  is  the  first  notice  you  had  had? 

A.     That  is  the  first  notice,  yes. 

Q.  What  did  Mr.  Zinkiewycz  do  between  that 
time  when  the  boatswain  came  to  you  on  the  third 
day  and  the  afternoon  of  the  fourth  day  that  caused 
you  to  want  to  observe  him  for  two  solid  hours  in 
order  to  find  out  exactly  what  he  was  doing  ? 

Trial  Examiner  Persons:  Any  time  Mr.  Johan- 
nesen you  would  like  the  question  read,  if  you  will 
just  apply  to  the  reporter  he  will  read  it  for  you. 

A.    Yes.  I  don't  understand  it. 
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(The  last  question  was  read.) 

A.  I  don't  remember  now  what  he  was  doing. 
General  work  I  guess.  Let  me  see  what  we  were 
doing  before  that?  That  is  hard  to  remember,  little 
minor  things  like  that.  I  don't  remember  what  it 
was. 

Q.  (By  Mr.  Martin)  Well,  as  a  rule  you  don't 
observe  seamen  for  two  solid  hours  who  have  been 
on  your  boat  only  four  days  unless  there  is  some 
reason  for  it  ? 

A.  There  is  some  I  don't  never  have  to  look  at. 
They  go  and  perform  their  work  and  don't  have  to 
be  watched. 

Q.  So  it  would  be  very  unusual  for  you  to  watch 
a  seaman  for  two  solid  hours'?  A.    Yes,  sir. 

Q.  He  would  have  had  to  do  something  wouldn't 
he  quite  out  of  the  ordinary  so  as  to  have  brought 
himself  to  your  atten-  [2221]  tion  to  such  an  extent 
that  you  would  care  to  watch  him  for  two  solid 
hours  ? 

A.  I  don't  see  where  it  could  be  anything  out 
of  the  ordinary.  When  a  man  comes  and  complains 
to  me  that  a  certain  man  will  not  do  any  work,  I 
am  going  to  find  out  for  myself  if  that  is  the  truth, 
and  therefore  I  am  going  to  stay  there  and  watch 
him  and  watch  the  amount  of  work  that  he  does. 

Q.  Can  you  name  any  other  seamen  whose  work 
you  have  watched  for  two  straight  hours  to  see 
what  kind  of  work  he  was  doing? 
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A.  Yes.  I  watched  Rosen  painting  that  mast 
down.  That  took  him  four  hours.  I  watched  him 
for  four  hours  sitting  up  there  and  then  he  didn't 
get  finished  with  it. 

Q.  Now,  when  did  that  take  place,  Mr.  Johan- 
nesen ?• 

A.  The  same  voyage.  It  must  have  been  about 
5  days  or  6  days  out.  We  were  around  about  Hat- 
teras.  That  should  be  five  or  six  days. 

Q.    Anybody  else? 

A.  Well,  I  watched  several  of  them.  If  they 
don't  perform  their  work  well,  I  make  the  com- 
plaint to  the  master  and  the  master  makes  the 
decision. 

Q.  Now,  you  testified  before  that  Rosen's  work 
began  to  slacken  the  second  or  third  day  out  from 
Port  Arthur  on  the  first  trip  I  A.     Yes,  sir. 

Q.  What  if  anything  did  Rosen  do  between 
that  time  and  the  [2222]  fifth  or  sixth  day  out  of 
port  which  caused  you  to  note  his  work  on  that 
mast  especially  for  four  hours'? 

A.  Not  specially.  You  see  the  mast  is  right 
there  in  front  of  me  and  all  I  have  to  do  is  stay 
there  and  look  at  the  man  when  he  works  and  I 
can  stay  on  the  rail  there  or  watch  him  anywhere 
from  the  ship  and  notice  the  way  that  he  works  and 
I  said  to  myself:  "Well,  that  is  a  nice  piece  of 
work  that  man  is  doing  up  there." 

Q.     Where  were  you  standing? 

A.     On  the  after  end  of  the  midship  house. 
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Q.  Did  you  leave  that  point  at  all  during  those 
four  hours'?  A.     Yes,  I  did. 

Q.     For  how  long1?, 

A.  Oh,  I  will  say  5  or  10  minutes.  I  went  in 
and  got  me  a  cup  of  coffee  occasionally  and  to 
smoke  in  my  room  and  came  back  out  again  and 
there  he  sat.  He  wouldn't  have  shifted  a  foot.  He 
just  sat  up  there  on  the  boatswain's  chair. 

Q.  What  mate  was  in  charge  of  his  work  at  that 
time  ?  A.     Me. 

Q.     Had  you  assigned  him  to  that  job? 

A.     Yes,  through  the  boatswain. 

Q.     Through  the  boatswain?  A.    Yes. 

Q.  Can  you  be  sure  at  this  time  that  the  boats- 
wain didn't  give  Rosen  something  else  to  do  during 
part  of  those  four  [2223]  hours? 

A.  No,  sir,  when  he  got  up  in  that  boatswain's 
chair  there  he  was  comfortable.  He  was  sitting 
there  taking  life  easy.  Of  course,  he  came  down  for 
coffee  and  went  back  up  again.  He  had  20  minutes 
for  coffee. 

Q.  Well,  now,  what  if  anything  had  Rosen  done 
between  the  second  and  third  day  and  this  later 
day,  the  fifth  or  sixth  day  out  of  Port  Arthur, 
which  caused  you  to  note  especially  that  he  took 
four  hours  to  do  that  job? 

A.    After  we  left  Port  Arthur?  What  was  that? 

Mr.  Martin:     Read  the  question  to  him. 

(The  last  question  was  read.) 


1592  The  Texas  Company  vs. 

(Testimony  of  C.  B.  Johannesen.) 

A.  Well,  that  is  a  hard  question  to  answer  I 
guess.  He  had  been  doing  his  work  previously  to 
that  and  lagging  on  it  and  I  couldn't  help  but  see- 
ing it.  Anyone  could  have  seen  him  hanging  up  there 
in  that  boatswain's  chair.  You  couldn't  help  that. 

Q.  (By  Mr.  Martin)  Mr.  Johannesen,  when 
you  fired  Rosen  and  Buckless  and  Zinkiewycz  did 
you  tell  to  them  all  of  the  reasons  why  you  were 
firing  them? 

A.  No,  sir.  The  only  one  that  asked  me  the 
reason  was  Rosen.  The  other  two  took  their  money 
and  left. 

Q.  Mr.  Johannesen,  have  you  ever  criticized  one 
man  for  standing  another  man's  watch  without 
first  getting  permission  from  you  to  do  so?  [2224] 

A.     I  haven't  criticized  him,  no. 

Mr.  Williams:  Mr.  Examiner,  I  don't  know 
whether  the  witness  thoroughly  understands  the 
meaning  of  the  word  "criticize."  He  might  use 
some  other  word;  "reprimand;"  something  of  that 
sort. 

Trial  Examiner  Persons:  I  thought  the  record 
was  clear.  If  not 

Mr.  Williams:  The  language  was  clear.  I  don't 
know  whether  he  understood  it  or  not. 

(The  last  question  and  answer  were  read.) 

Trial  Examiner  Persons:  What  did  you  think 
it  meant  to  criticize  a  man,  Mr.  Johannesen? 

A.  I  never  said  a  word  to  the  man  about  missing 
his  watch. 
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Trial  Examiner  Persons :     To  him  %  To  any  man  ? 

A.     To  any  man. 

Q.  (By  Mr.  Martin)  Have  you  ever  fired  a 
man  at  New  York  City? 

A.     Not  on  that  ship. 

Q.     Have  you  on  any  Texas  Company  ship? 

A.     No,  sir. 

Q.  Have  you  ever  fired  a  man  at  Bayonne,  New 
Jersey?  A.     No,  sir. 

Q.    Have  you  ever  fired  a  man  at  New  Orleans? 

A.     No,  sir. 

Q.  Have  you  ever  fired  a  man  on  The  Texas 
Company  ship  at  [2225]  any  port  except  Port 
Arthur?  A.     No,  sir. 

Q.  Is  it  or  is  it  not  a  fact  that  The  Texas  Com- 
pany is  continually  hiring  and  firing  men  at  points 
other  than  Port  Arthur? 

A.     Not  that  I  know  of. 

Mr.  Martin:     That  is  all. 

Trial  Examiner  Persons:  I  would  like  to  ask 
this  question. 

Q.  (By  Trial  Examiner  Persons)  How  fre- 
quently, Mr.  Johannesen  does  that  main  mast  get 
a  coat  of  paint?  A.     Sir? 

Q.  How  frequently  does  that  main  mast  get  a 
coat  of  paint? 

A.     Every  three  or  four  months. 

Q.     That  is  just  routine  is  it?  A.    Yes. 

Trial  Examiner  Persons:     Anything  further? 

Mr.  Pipkin:     No  questions. 
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Mr.  Martin:  I  have  one  or  two  more  questions, 
if  I  may  be  permitted. 

Trial  Examiner  Persons:  Yes,  Mr.  Martin,  but 
it  is  a  bit  discourteous  to  the  mate.  However,  he 
says  it  will  be  all  right. 

(Discussion  off  the  record.) 

Q.  (By  Mr.  Martin)  Did  you  lay  for  Mr.  Zin- 
kiewycz  for  two  [2226]  hours  solely  to  be  able  to 
tell  him  afterwards  that  you  had  wTatched  him  for 
two  hours'? 

A.  Yes,  sir.  I  didn't  only  tell  him  that.  I  told 
him  plenty. 

Q.  Wasn't  it  also  so  that  you  could  tell  some 
other  people  that  you  had  watched  him  for  two  solid 
hours  and  what  he  had  been  doing  % 

A.  No.  I  never  told  any  other  people  about  it. 
I  told  the  captain.  That  is  right. 

Q.  Now,  after  you  had  laid  for  Zinkiewycz  for 
two  hours  during  the  first  voyage  and  fired  him 
at  the  end  of  that  voyage  and  took  him  back  on  the 
second  voyage,  did  you  lay  for  him  on  the  second 
voyage  % 

A.  I  watched  him  occasionally,  sure,  and  I  saw 
that  he  wouldn't  make  no  improvement. 

Q.  Did  you  watch  him  a  little  more  closely  than 
you  watched  some  other  men  perhaps  % 

A.     I  watched  him  and  Rosen  particularly. 

Q.     On  the  second  trip? 

A.     Yes,  to  see  if  they  wouldn't  improve  any. 
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Q.  Now,  you  testified  on  direct  examination  that 
after  you  fired  Zinkiewycz  at  the  end  of  the  first 
trip  you  had  a  conversation  with  Mr.  Hand  and 
then  put  him  back  to  work.  Is  that  correct? 

A.     Yes,  sir.  [2227] 

Q.     What  did  Mr.  Hand  say  to  you? 

A.  He  told  me  that  "We  will  try  and  let  him 
go  another  trip.  We  will  try  him  and  see  if  he 
won't  do  better." 

He  had  been  up  in  the  office  and  complained  to 
Mr.  Hand. 

Trial  Examiner  Persons:  To  Mr.  Hand  about 
you?, 

A.  No,  no.  About  something.  I  don't  know  what 
it  was  about.  Mr.  Hand  never  told  me.  He  said  to 
try  him  another  trip  and  he  will  do  better.  So  he 
came  in  my  room  and  said:  "Well,  Mr.  Mate,  you 
take  me  back  and  I  will  do  better  this  trip." 

Q.  Was  Buckless  present  when  you  had  that 
conversation  with  Mr.  Hand?  A.     No,  sir. 

Q.     And  was  Rosen?  A.     No,  sir. 

Q.  Are  you  sure  that  neither  of  them  overheard 
that  conversation? 

A.  There  was  no  one  there  except  me  and  Mr. 
Hand.  I  believe  he  talked  to  Buckless  afterward, 
but  I  didn't  hear  what  they  were  talking  about.  At 
least  I  saw  them  going  back  aft  together. 

Q.  Hadn't  Buckless  and  Rosen  talked  with  Mr. 
Hand  before  about  the  Zinkiewycz  case? 

A.     I  don't  think  so. 
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Q.     Didn't  Mr.  Hand  tell  you  that  they  had? 

[2228] 

A.     No,  sir. 

Q.  Did  Mr.  Hand  make  any  reference  to  Buck- 
less  or  Rosen?  A.     No,  sir,  none  whatsoever. 

Q.  Did  Buckless  or  Rosen  complain  to  you  about 
the  discharge  of  Zinkiewycz  at  the  end  of  that  first 
voyage  ?  A.     No. 

Q.  Did  you  inform  Zinkiewycz  and  Rosen  at  the 
beginning  of  the  second  voyage  that  they  were  on 
probation  that  trip? 

A.  On  probation?  Yes,  I  told  them,  both  of 
them,  if  they  didn't  pick  up  and  do  their  work  "We 
will  have  to  get  somebody  else  that  will  do  it." 

Mr.  Martin:     That  is  all.  Thank  you.  [2229] 


G.  A.  BERGMAN 

a  witness  recalled  by  and  on  behalf  of  the  respond- 
ent, being  previously  sworn,  was  examined  and  tes- 
tified as  follows: 

Redirect  Examination 

Q.  (By  Mr.  Pipkin)  Mr.  Bergman,  since  you 
were  on  the  witness  stand  yesterday  have  you  had 
an  opportunity  to  check  over  your  crew  list? 

A.  I  decided  I  didn't  quite  understand  the  ques- 
tion of  change  in  the  crew,  so  I  thought  I  had  better 
check  them  up  and  see. 

Q.  For  what  period  of  time  have  you  checked 
your  crew  list  over? 
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A.     From  January  to  November  6  this  year. 

Q.     Does  that  include  the  first 

A.  The  first  voyage  of  this  year  to  November 
6  of  this  year.  [2253] 

Q.  Does  that  include  the  first  voyage  of  the 
year  through  the  beginning  of  the  last  voyage  you 
took  on  the  " Washington"  before  coming  ashore? 

A.  Yes.  That  was  the  voyage  beginning  Novem- 
ber 6,  I  believe. 

Q.  On  the  crew  list  that  was  introduced  yester- 
day, Captain,  there  is  one  column  "Paid  off  pre- 
vious trip,  left  ship."  You  identified  yesterday  in 
that  column  the  names  of  Buckless,  Zinkiewycz  and 
Rosen  and  another  one  was  included. 

A.     It  was  on  one  of  them  crew  lists. 

Q.  Each  time  a  man  left  a  ship  did  you  fill  out 
the  blanks  left  on  the  back  of  the  crew  list  for  that 
purpose  ? 

A.  Yes,  whether  he  is  chief  engineer,  chief  mate, 
first  assistant,  whether  he  is  taking  a  vacation, 
whether  he  is  quitting  himself,  whether  he  is  going 
to  the  hospital.  I  must  put  that  down  on  the  crew 
list. 

Q.  During  the  period  of  time  you  have  talked 
about  here  how  many  people  during  that  period  of 
time  have  left  the  ship  according  to  your  entries'? 

A.  According  to  the  entries  on  the  crew  list  that 
you  have  there,  I  added  it  up  and  it  is  81  members, 
including  the  chief  engineer  and  all  the  other  mem- 
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bers  that  went  off  on  vacation,  went  to  the  hospital, 

or  left  the  ship  of  their  own  accord. 

Q.  I  note  here  some  of  these  men  left  for  time 
off.  A.     Yes,  sir. 

Q.     Some  of  them  were  on  relief  trips  only? 
[2254] 

A.     Yes,  sir. 

Q.     Some  of  them  left  because  of  injuries? 

A.     Yes,  sir. 

Q.     Some  of  them  left  because  of  discharges? 

A.     Yes,  sir. 

Q.     For  illness  in  the  family?  A.     Yes,  sir. 

Q.     Drunkenness  and  insubordination? 

A.     Everything. 

Q.     Every  reason  you  have  listed? 

A.  Every  time  a  man  gets  off  the  ship,  I  put 
it  down. 

Q.  Some  of  those  81  have  come  back  to  the  ship 
from  time  to  time? 

A.  Stay  off  a  couple  of  trips  and  come  back 
again. 

Mr.  Pipkin:  That  testimony,  Mr.  Examiner,  is 
offered  in  line  with  the  inquiry  you  directed  the 
witness'  attention  to  yesterday  afternoon. 

Trial  Examiner  Persons :     Yes,  I  remember. 

Mr.  Pipkin:     That  is  all  I  want  to  bring  out. 

Trial  Examiner  Persons:  Could  we  ask  the 
question  this  way,  Captain  Bergman?  If  you  took 
your  crew  list  on  the  first  voyage  and  your  crew 
list  now,  including  men  on  vacation,  if  there  are 
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'any,  how  many  names  would  be  different  on  the 
crew  list  now  from  the  crew  list  of  the  first  voyage 
this  year?  A.    I  couldn't  tell  you.  [2255] 

Q.  Let's  have  your  impression  first  and  then 
let's  count  them.  Could  we  do  that?  What  would 
you  think? 

A.  The  men  that  actually  left  the  ship,  coming 
back  again,  went  to  the  hospital  and  came  back 
again,  and  so  on,  I  added  it  up  last  night  and  it 
was  81. 

Q.    And  your  crew  was  35,  is  that  correct? 

A.     Yes,  sir. 

Q.     You  had  35  on  your  first  voyage  ? 

A.     Always  35  men. 

Q.     And  you  have  35  now  ?  A.     Yes,  sir. 

Q.  Of  the  35  you  have  now,  how  many  of  them 
did  you  have  on  that  first  voyage  ? 

A.     I  can't  tell  you  that  unless  I  check  it  up. 

Q.  What  would  you  think?  What  would  be  your 
best  estimate? 

A.  I  couldn't  tell  you  unless  I  looked  up  the 
crew  list. 

Q.  You  can't  tell  exactly,  but  then  I  think  you 
probably  know,  Captain. 

A.  I  don't  want  to  say  wrong.  Might  be  half 
the  crew. 

Q.    About  half  is  your  best  guess? 

A.     My  best  guess,  more  or  less. 

Q.     Suppose  we  have  the  Captain  check  and  see. 

Mr.  Pipkin:  It  is  going  to  be  a  pretty  lengthy 
situation,  Mr.  Examiner. 
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Q.  (By  Trial  Examiner  Persons)  Well,  have 
you  the  same  [2256]  captain  you  had  then? 

A.     I  am  the  same  man. 

Q.  Have  you  the  same  mate  you  had  on  that 
first  voyage?  A.    Yes. 

Q.     Have  you  the  same  engineer? 

A.     The  same  chief  and  the  same  assistants. 

Q.     Have  you  the  same  assistant  engineers? 

A.     The  same  four  engineers. 

Q.     The  same  steward? 

A.     The  same  steward. 

Q.     The  same  radio  man? 

A.  The  same  radio  man,  the  same  mates;  the 
same  three  mates. 

Q.     There  are  three  engineer  officers? 

A.     Four  with  the  chief. 

Q.  Four  and  four  are  eight  and  the  radio  man 
and  the  steward  make  ten?  A.     Yes,  sir. 

Q.  Of  the  three  quartermasters,  how  many  are 
different? 

A.     I  don't  know  if  there  is  any. 

Q.     Do  you  have  the  same  boatswain? 

A.     No,  we  haven't  got  the  same  boatswain. 

Q.     The  boatswain  is  changed? 

A.     Yes.  The  same  oilers  and  firemen  are  there. 

Mr.  Pipkin:  You  are  taking  this  by  titles.  He 
can  check  that  easily  with  reference  to  the  Janu- 
ary 12  and  the  [2257]  November  6  list.  He  can 
answer  your  inquiry  about  the  quartermasters  with- 
out any  trouble.  They  are  all  listed  together. 
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A.  No  quartermasters.  Not  the  same  quarter- 
masters. 

Q.  (By  Trial  Examiner  Persons)  None  of  the 
three  are  the  same? 

A.     No. 

Q.  Would  you  regard  the  three  you  have  on  the 
last  crew  list  as  the  permanent  quartermasters  for 
your  ship?, 

A.     Yes.  They  have  been  quite  a  while  there. 

Q.  And  as  far  as  you  know  now,  you  expect 
them  to  continue? 

A.  Yes,  sir.  They  have  been  there  over  six 
months  or  more. 

Q.  While  I  think  of  it,  I  just  suggest  this  ques- 
tion: How  do  you  manage  on  the  vacation  time? 
They  get  two  weeks'  vacation  if  they  are  long  term 
men  and  one  week  for  short  service,  but  the  voyage 
is  ordinarily  three  weeks. 

A.  That  is  arranged  by  the  office.  I  haven't  had 
the  experience  of  arranging  for  any  vacations. 

Q.  But  if  a  man  on  your  ship  is  entitled  to  a 
vacation  and  has  gone  on  vacation 

A.  He  goes  and  sees  Mr.  Hand  and  he  arranges 
it. 

Q.  Is  he  gone  for  a  voyage  or  only  for  his 
vacation  time? 

A.     Well,  he  is  off  the  ship  for  the  voyage.  [2258] 

Q.  Do  you  know  what  happens  to  him  for  the 
extra  week  or  two  weeks? 
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A.  I  don't  know.  That  is  up  to  the  office.  I  don't 
arrange  any  vacations. 

Q.  But  you  do  know  from  your  crew  list  whether 
he  is  on  vacation? 

A.     Oh,  yes,  they  tell  me  he  is  going  on  vacation. 

Q.    You  put  that  on  the  crew  list? 

A.     I  put  that  on  the  record ;  on  the  back  of  it. 

Mr.  Pipkin:  I  tell  you  what  I  can  do  to  ma- 
terially shorten  it:  I  can  give  the  names  for  the 
January  12th  list  and  the  November  6th  list  to  the 
stenographer. 

Trial  Examiner  Persons:  Give  us  the  two  lists 
and  the  ratings? 

Mr.   Pipkin:     All  right,   sir. 

Trial  Examiner  Persons:  Any  questions,  Mr. 
Martin,  of  this  witness? 

Mr.  Martin:  I  have  no  questions,  Mr.  Examiner, 
concerning  the  subject  matter  of  this  last  inquiry. 
I  would  like  to  ask  him  a  couple  of  other  questions 
if  Mr.  Pipkin  doesn't  object. 

Mr.  Pipkin:  Well,  I  don't  want  to  be  in  the  posi- 
tion of  keeping  you  from  examining  the  witness. 
I  thought  you  were  through  with  him  yesterday 
though. 

Mr.  Martin:  As  a  matter  of  fact,  I  was,  but  this 
has  [2259]  arisen  since. 

Mr.  Pipkin:     Go  ahead. 

Trial  Examiner  Persons :  Go  ahead,  Mr.  Martin. 
Let's  get  on. 
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Cross  Examination 

Q.  (By  Mr.  Martin)  Captain  Bergman,  were 
you  captain  of  the  "Washington"  in  1931? 

A.    Yes,  sir. 

Q.  What  was  the  final  port  of  discharge  in  the 
trips  you  were  making  in  1931? 

A.  I  will  have  to  look  at  the  records  for  that. 
That  is  too  far  back  to  remember. 

Mr.  Pipkin:  I  can't  see  the  relevancy  of  such 
an  inquiry  to  the  proceeding  here,  Mr.  Examiner. 

Trial  Examiner  Persons:  I  don't  either,  but  we 
have  preliminary  questions  and  things  come  out 
later.   He  said  he  can't  remember,  Mr.  Martin. 

Q.  (By  Mr.  Martin)  Has  Port  Arthur  always 
been  the  final  port  of  discharge? 

A.  While  we  are  trading  to  Port  Arthur,  run- 
ning coastwise  up  north  and  down  here  again  on 
those  voyages. 

Q.  Now,  in  1931,  did  you  take  a  trip  on  the 
"Washington"  out  to  California? 

A.  Yes.  I  got  to  look  in  the  log  books.  I  can't 
answer  you  directly.  [2260] 

Trial  Examiner  Persons:  Did  you  take  a  trip 
to  California  at  some  time  or  other  on  the  "Wash- 
ington ' '  ? 

A.  If  I  remember  rightly  I  left  California  dur- 
ing the  month  of  February  on  the  "Washington" 
for  the  east  coast. 

Trial  Examiner  Persons:     What  year? 

A.     1931. 
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Trial  Examiner  Persons :     As  master  1 

A.    As  master. 

Q.  (By  Mr.  Martin)  Was  the  boat  at  Los  An- 
geles, California,  on  September  30,  1931? 

Mr.  Williams:     Mr.  Examiner 

A.     I  don't  know  that  unless 

Mr.  Williams:  Just  a  moment,  Captain.  Mr. 
Examiner,  that  is  going  back  a  little  over  7  years; 
a  little  over  7  years ;  and  unless  the  counsel  is  going 
to  be  able  to  connect  it  up  with  this  matter  now 
under  examination,  I  think  it  is  going  entirely  too 
far  afield  and  is  irrelevant  to  this  inquiry  and  I 
make  that  objection. 

Trial  Examiner  Persons:  Judge  Williams,  I  can 
hardly  forebear  saying  that  there  was  a  time  this 
morning  when  you  wanted  to  go  back  to  1919. 

Mr.  Williams:  Well,  I  don't  remember  the  occa- 
sion or  couldn't. 

Trial  Examiner  Persons:  I  do  have  some  doubts 
about  the  fairness  of  asking  Captain  Bergman 
about  a  definite  date  [2261]  at  a  certain  port  in  1931 
in  view  of  what  the  record  shows  of  his  move- 
ments about  from  port  to  port  since  that  date. 
Can  you  remember,  Captain  Bergman1? 

A.  I  have  been  going  in  and  out  of  ports  once 
a  week  and  when  I  get  out  of  a  port  I  forget  it 
for  the  very  simple  reason  I  have  so  many  things 
to  attend  to  and  such  a  matter  as  going  in  and  out 
of  ports  I  try  to  forget. 
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Trial  Examiner  Persons:  I  am  sure  Mr.  Martin 
will  forgive  you  if  you  say  you  can't  remember  that 
date  in  that  port. 

Mr.  Pipkin:  To  expedite  that  matter,  can  you 
and  Judge  Williams  and  Mr.  Martin  and  I  have 
a  little  discussion  off  the  record  to  find  out  what 
he  is  talking  about?  We  don't  want  to  encumber 
this  record,  and  if  what  you  are  getting  to  even- 
tually, Mr.  Martin,  is  not  properly  admissible,  we 
want  to  get  to  it  now  before  we  get  it  in  the  record, 
whatever  you  are  shooting  at. 

Trial  Examiner  Persons:  Suppose  we  come  to 
your  table  and  discuss  it,  Mr.  Pipkin? 

Mr.   Pipkin:     All  right, 

(Discussion  off  the  record.) 

Q.  (By  Mr.  Martin)  Well,  Captain  Bergman, 
have  you  taken  many  trips   to   California? 

A.    Yes. 

Q.     In  the  " Washington"?  [2262] 

A.  Yes,  we  used  to  run  steady  for  years  between 
California  and  the  east  coast. 

Mr.  Pipkin:  I  thought  we  had  straightened  this 
thing  out.  I  object  to  any  further  testimony  along 
the  line  of  questions  he  has  suggested.  It  would 
be  irrelevant  and  immaterial,  too  far  to  go  back 
and  be  material  to  any  issue  in  this  case.  If  the 
ruling  was  proper  this  morning  on  the  20  year  ago 
navy  matter,  it  is  certainly  proper  in  connection 
with  this  matter. 


1606  The  Texas  Company  vs. 

(Testimony  of  G.  A.  Bergman.) 

Trial  Examiner  Persons:  The  objection  will  be 
sustained. 

Mr.  Martin:  I  trust,  Mr.  Examiner,  not  on  the 
grounds  stated  by  counsel. 

Trial  Examiner  Persons:  The  objection  will  be 
sustained,  Mr.  Martin.  Would  you  care  to  make 
an  offer  of  proof  for  consideration  of  the  Board? 

Mr.  Martin:  Yes,  I  would  like  to  state  that  I 
can  prove  that  when  Los  Angeles  was  not  the  final 
port  of  discharge  Captain  Bergman  signed  the  cer- 
tificate of  discharge  and  in  fact  fired  one  Joseph 
Dugan  in  Los  Angeles  on  September  30,  1931. 

Mr.  Pipkin:  Are  you  having  in  mind  an  inter- 
coastal  voyage,  Mr.  Martin? 

Mr.  Martin:     Yes,  that  is  right;  intercoastal. 

Mr.  Pipkin:  Well,  your  Hoonr,  I  don't  know 
where  that  leavees  us  now.  He  says  he  has  proof 
as  to  that.  The  head  of  [2263]  Marine  Department 
here  says  that  Los  Angeles  was  at  that  time  a  final 
port   of   discharge. 

Trial  Examiner  Persons:     Was  not? 

Mr.   Pipkin:     Was. 

Trial  Examiner  Persons:     What  is  that? 

Mr.  Pipkin:  Was  a  final  port  of  discharge  and 
signing  on  before  the  Commissioner  for  intercoastal 
voyages  at  that  time,  with  the  custom  of  paying 
off  at  Los  Angeles.  He  says  he  can  prove  that  and 
I  say  the  head  of  our  Marine  Department  has  told 
us  that  at  that  time  they  paid  off  at  Los  Angeles 
before  Commissioners  for  intercoastal  voyages. 
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Trial  Examiner  Persons:  For  the  record  and 
for  my  own  benefit,  may  I  ask  about  the  definition 
of  "intercoastal."  That  seems  to  go  from  the  Gulf 
or  Atlantic  Coast  to  California  points. 

Mr.  Pipkin:  Atlantic  to  Pacific  or  Pacific  to 
Atlantic  Coast. 

Trial  Examiner  Persons:  But  from  the  Gulf  to 
the  Atlantic  Coast  is  not  intercoastal  %  That  is  coast- 
wise? 

Mr.  Pipkin :  That  is  right  and  I  understand  that 
an  intercoastal  voyage  requires  signing  on  before 
a  Commissioner. 

Trial  Examiner  Persons :  May  I  just  ask  a  ques- 
tion to  satisfy  my  own  curiosity.  That  is  based  on 
the  conditions  existing  before  the  canal  was  open, 
when  they  went  around  South  America.  [2264] 

Mr.  Willaims :  Not  necessarily,  sir.  It  is  a  long 
voyage.  I  wish  to  make  this  objection  to  the  ques- 
tion. Mr.  Martin  in  framing  that  question  has  testi- 
fied  

Trial  Examiner  Persons:  That  is  an  offer  of 
proof.  That  is  for  the  benefit  of  the  Board  in  con- 
sidering the  Examiner's  ruling  in  excluding  the 
testimony. 

Mr.  Williams:  But  he  used  this  statement: 
When  Los  Angeles  was  not  a  ])ort  of  discharge.  He 
said  that,  but  we  don't  know  that. 

Trial  Examiner  Persons:  Do  you  wish  to  object 
to  that  statement'? 

Mr.  Williams :    I  object  to  that  statement. 
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Trial  Examiner  Persons:  You  make  the  counter 
statement  that  at  that  time  on  intercoastal  voyages 
it  was  a  port  of  final  discharge  1 

Mr.  Williams:  I  make  the  counter  statement 
that  I  just  don't  know  and  he  said  it  was  so  and  I 
object  to  that  until  he  proves  it. 

Mr.  Pipkin:  Are  you  through  with  the  wit- 
ness? 

Mr.  Martin:     Yes,  I  am  through.  That  is  all. 

Trial  Examiner  Persons:  You  will  be  excused, 
Captain. 

(Discussion  off  the  record.)  [2265] 
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CONSTITUTION 

of  the 

NATIONAL  MARITIME  UNION  OF  AMERICA 

Affiliated  with  the  CIO 

[Insignia] 

Founded  May  3,  1937 

As  adopted  by  the  Constitutional  Convention  held 

in  New  York  City,  July  19,  1937,  and  ratified  by 

referendum  vote  of  the  membership  between  Sept. 

15  and  Nov.  15,  1937. 

Preamble 
Whereas  organization  is  the  only  means  by  which 
the  seamen  may  hope  to  advance  their  interests  and 
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attain  final  emancipation  from  the  many  evils  at- 
tending their  calling,  and 

Whereas  we  have  learned  from  bitter  experience 
that  the  main  aim  and  purpose  of  the  employing 
interests  is  at  all  times  to  divide  and  keep  apart 
organizations  endeavoring  to  unite  for  their  com- 
mon interests,  and 

Whereas  the  industrial  form  of  organization  will 
insure  more  unified  and  harmonious  action  in  all 
matters  directly  affecting  the  interests  and  welfare 
of  our  membership,  we 

Therefore  declare  ourselves  in  favor  of  the  or- 
ganization of  an  Industrial  Union,  to  be  known  as 
the  National  Maritime  Union  of  America,  and  we 
further  declare  that  in  order  to  protect  the  inter- 
ests of  the  majority  of  the  membership  who  are 
aboard  ship  and  in  ports  throughout  the  world,  we 
have  adopted  this  Constitution. 

Objectives 

Article  I 

Section  1 — Name:  This  organization  shall  be 
known  as  the  National  Maritime  Union  of  America. 
It  shall  not  be  committed  to  favor  any  particular 
religious  creed  or  political  belief;  neither  shall  affil- 
iation herewith  interfere  with  the  religious  or  polit- 
ical freedom  of  its  members,  and  for  purpose  of 
brevity  to  be  known  as  the  NMU. 
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Sec.  2 — Powers:  The  powers  exercised  by  the 
National  Council  hereinafter  provided  for,  shall  be 
only  those  powers  granted  to  it  by  the  members  of 
the  Union,  acting  through  a  convention  composed 
of  duly  elected  delegates,  and  the  National  Council 
shall  not  exercise  any  powers  not  specifically 
granted  to  it  by  the  membership. 

Sec.  3 — Objects:  (a)  To  unite  in  one  organiza- 
tion regardless  of  creed,  color,  nationality  or  polit- 
ical affiliation  all  workmen  eligible  for  membership, 
directly  or  indirectly  engaged  in  the  shipping  and 
maritime  transportation  industry. 

(b)  To  increase  the  wages  and  improve  the  con- 
ditions of  employment  of  our  members  by  legisla- 
toin,  conciliation,  joint  agreements  or  strikes. 

(c)  To  strive  for  a  minimum  wage  scale  for  all 
members  and  to  obtain  reasonable  working  hours 
which  should  not  go  below  the  minimum  set  by 
the  Union. 

(d)  To  secure  equitable  statutory  old  age  pen- 
sions, unemployment  insurance  and  accident  insur- 
ance. 

(e)  To  insure  by  legislative  enactment  laws  pro- 
tecting the  limbs,  lives  and  health  of  our  members; 
especially  our  right  to  organize  and  to  strike;  pro- 
hibiting the  use  of  deception  to  secure  strikebreak- 
ers; preventing  the  employment  of  privately  armed 
guards  during  labor  disputes,  and  such  other  legis- 
lation as  will  be  beneficial  to  the  members  of  our 
organization. 
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(f )  To  promote  and  extend  the  adoption  of  union 
principles  and  affiliation  with  labor  unions  and 
national  labor  organizations. 

(g)  To  insure  greater  stability  and  safety  in 
the  construction  and  sailing  of  ships  and  to  secure 
increased  ship's  accommodations  for  seamen  and 
the  maintenance  of  adequate  and  sanitary  accommo- 
dations. 

(h)  To  provide  an  efficient  class  of  men  who  are 
qualified  to  perform  their  duties. 

(i)  To  secure  the  enactment  of  a  manning  scale 
for  all  classes  of  vessels  based  on  gross  tonnage; 
adequate  working  conditions  and  working  hours 
through   legislation   and/or   economic   action. 

(j)  To  assist  the  seamen  of  other  countries  in 
the  work  of  organization  and  federation  to  the  end 
of  establishing  the  Brotherhood  of  the  Sea. 

(k)  To  assist  other  bona  fide  workers  organized 
and  unorganized  whenever  possible  and  feasible  in 
the  attainment  of  their  just  demands. 

(1)  To  establish  a  legislative  committee  in 
Washington  whose  object  shall  be  among  others,  to 
have  passed  laws  beneficial  to  the  interests  of  mari- 
time workers  and  enabling  seamen  to  exercise  their 
franchise  to  vote  either  directly  or  by  absentee 
ballot. 

(m)  The  National  Maritime  Union  of  America 
shall  cooperate  with  all  other  maritime  unions  for 
the  purpose  of  defending  the  immediate  interest  of 
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all  maritime  workers  involved  and  shall  strive  for 
the  unification  of  all  maritime  workers  on  a  national 
scale. 

Affiliation 

Article  II 

Section  1 — The  National  Maritime  Union  of 
America  shall  apply  for  affiliation  with  the  Com- 
mittee for  Industrial  Organization,  upon  its  or- 
ganization, or  with  any  National  or  International 
Labor  Organization  hereafter  to  be  organized  on  a 
national  or  international  basis,  subject  to  a  refer- 
endum of  the  membership,  which  will  unite  the 
workers  in  all  industries,  provided  that  such  labor 
organization  will  be  composed  of  an  affiliation  of 
unions  organized  on  an  industrial  basis. 

Sec.  2 — That  upon  the  affiliation  of  any  new  Dis- 
trict, the  three  (3)  members  elected  to  the  District 
Committee  of  such  District  shall  automatically  be- 
come members  of  the  National  Council,  and  such 
District  Committee  shall  perform  the  duties  and 
have  the  powers  at  the  time  vested  in  the  members 
of  any  District  Committee  at  the  present  time  af- 
filiated with  the  National  Maritime  Union  of  Amer- 
ica. 

Sec.  3 — Any  bona  fide  group  of  workers  engaged 
in  shipping  or  in  connection  with  the  marine  trans- 
portation industry,  not  yet  affiliated  with  the  Na- 
tional Maritime  Union  of  America,  may  become  af- 
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filiated  as  a  Division  of  the  District,  where  the  par- 
ticular Division  may  find  itself. 

Sec.  4 — The  membership  at  a  regular  joint  meet- 
ing held  in  branches  or  headquarters  in  each  dis- 
trict may  by  a  majority  vote  affiliate  with  any  local 
or  state  trades  or  labor  council,  provided  that  the 
principles  upon  which  the  local  or  state  trades  or 
labor  council  is  based  are  not  in  conflict  or  incon- 
sistent with  the  aims  and  purpose  herein  recited. 
In  the  event  of  a  tie  vote,  then  the  President  shall 
cast  the  deciding  vote. 

System  of  Organization 
Article  III 

Section  1 — The  biennial  convention  of  delegates 
elected  from  ship  and  shore  by  general  vote,  shall 
be  the  authority  of  this  Union.  And  this  Consti- 
tution and  any  By-Laws  adopted  by  subsequent  con- 
ventions, hereinafter  provided  for  and  ratified  by 
the  membership,  shall  be  the  governing  agency  of 
the  National  Maritime  Union  of  America. 

Sec.  2 — The  National  Maritime  Union  of  Amer- 
ica shall  be  divided  into  distinct  districts,  said  dis- 
tricts to  be  known  as  the  Atlantic  District,  Gulf 
District,  Great  Lakes  District,  and  any  other  Dis- 
trict that  may  at  some  future  time  be  formed  and 
become  affiliated  with  any  part  of  the  National 
Maritime  Union  of  America. 

(a)  The  Atlantic  District  shall  include  all  mari- 
time workers  engaged  in  the  shipping  and  marine 
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transportation  industry;  in  ports,  bays,  sounds, 
rivers  and  estuaries  lying  between  the  most  north- 
easterly point  in  the  State  of  Maine,  along  the  At- 
lantic and  including  the  City  of  Key  West,  Florida 
and  Puerto  Rico.  The  headquarters  of  the  Atlantic 
District  shall  be  in  the  City  of  New  York. 

(b)  The  Gulf  District  shall  include  all  mari- 
time workers  engaged  in  the  shipping  and  marine 
transportation  industry  in  all  ports  lying  in  the 
Gulf,  sounds,  bays  and  rivers  flowing  into  the  Gulf 
of  Mexico  and  lying  between  Key  West  and  the 
most  south-westerly  point  of  the  State  of  Texas. 
The  headquarters  of  the  Gulf  District  shall  be  in 
the  City  of  New  Orleans. 

(c)  The  Great  Lakes  District  shall  include  all 
maritime  workers  engaged  in  the  shipping  and 
marine  transportation  industry  on  the  Great  Lakes, 
canals  or  rivers  abutting  or  joining  the  Great  Lakes 
between  the  mouth  of  the  St.  Lawrence  River  and 
the  most  westerly  point  of  Lake  Superior.  And  the 
headquarters  of  the  Great  Lakes  District  shall  be 
in  the  city  selected  by  this  district. 

Sec.  3 — Each  District  shall  have  complete  auton- 
omy in  all  of  its  local  affairs,  except  as  hereinafter 
provided,  and  shall  be  governed  by  its  elected  Dis- 
trict officers  and  a  District  Committee,  composed 
of  these  three  elected  officers,  known  as  the  District 
Secretary,  District  Treasurer,  District  Chairman 
and  one  member  from  each  division  who  shall  be 
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elected    Secretary-Treasurer   for   that   Division   at 
Headquarters. 

Sec.  4 — Each  District  shall  have  complete  auton- 
omy with  respect  to  the  local  affairs  affecting  mem- 
bers in  its  District,  but  any  matter  which  may, 
directly  or  indirectly,  affect  all  the  members  of  the 
Union  on  a  National  basis,  shall  be  under  the  jur- 
isdiction of  the  National  Council,  except  as  may  be 
hereinafter  provided. 

Sec.  5 — All  of  the  District  Officers  and  the  Sec- 
retary-Treasurer of  each  division  at  headquarters 
as  well  as  branch  agents  and  joint  branch  agents 
shall  be  elected  annually  by  referendum  vote  as 
provided  hereinafter. 

Sec.  6 — Patrolmen  charged  with  the  responsibil- 
ity of  visiting  ships  and  dealing  directly  with  union 
members  shall  be  elected  as  provided  for  herein- 
after. 

National  Council 

Article  IV 

Section  1 — The  National  Council  shall  be  com- 
posed of  three  officers  to  be  known  as  the  National 
President,  National  Vice-President  and  National 
Secretary-Treasurer,  who,  jointly  with  the  three  dis- 
trict officers  of  each  District,  shall  constitute  the 
National  Council  and  shall  act  on  all  matters  which 
affect  all  members  of  the  National  Maritime  Union 
of  America  on  a  national  basis,  except  as  may  be 
hereinafter  provided. 
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Sec.  2 — The  National  Council  shall  maintain  its 
Headquarters  in  the  City  of  New  York. 

Sec.  3 — The  National  Council  shall  meet  at  least 
once  every  three  months;  the  first  meeting  shall  be 
held  on  the  first  of  the  month  immediately  after  the 
biennial  convention  is  adjourned  and  on  the  first 
day  of  every  third  month  thereafter.  However, 
any  three  members  of  any  District  Committee  may 
demand  that  a  Special  General  Meeting  of  the  Na- 
tional Council  be  called,  and  such  meeting  shall  be 
called  no  later  than  one  week  after  such  notice  is 
given  in  writing.  At  a  special  meeting  of  the  Na- 
tional Council  any  and  all  business  that  might  be 
transacted  at  the  quarterly  meeting  of  the  Council 
may  be  transacted  at  this  meeting. 

Sec.  4 — A  quorum  of  the  National  Council  shall 
consist  of  at  least  one  (1)  National  officer  and  two 
members  from  each  District  Committee  who  must  be 
present  to  constitute  said  quorum  and  the  business 
of  the  National  Council  shall  be  transacted  through 
a  majority  of  a  quorum  of  the  National  Council. 

Sec.  5 — At  all  times  between  the  holding  of  either 
regular  or  special  meetings  of  the  National  Council 
any  two  National  officers  and  three  District  officers 
from  the  District  affected  by  an  emergency  shall 
constitute  a  Sub-Committee  of  the  National  Council, 
and  shall  have  power  to  transact  the  emergency 
business  of  the  District  affected. 
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Powers  and  Duties  of  the  National  Council 

Article  V 

Section  1 — The  National  Council  shall  have  only 
such  powers  as  are  delegated  to  it  by  the  Constitu- 
tion and  By-Laws  adopted  by  duly  elected  delegates 
convened  in  any  biennial  convention,  and  the  Coun- 
cil shall  not  exercise  any  powers  which  are  not  spe- 
cifically granted  in  the  exercise  of  the  powers  di- 
rectly granted. 

Sec.  2 — The  duties  of  the  National  Council  shall 
be  to  prepare  and  submit  to  the  biennial  conven- 
tion of  delegates  reports  on: 

(a)  the  best  means  to  observe  the  rules  of 
the  union; 

(b)  the  best  method  of  safeguarding  the  in- 
terests of  the  members  of  the  Union; 

(c)  questions  on  which  the  rules  or  any 
agreement  are  silent  or  doubtful; 

(d)  any  inquiry  or  suggestion  for  the  set- 
tlement of  the  differences  between  various  Di- 
visions of  the  Union,  or  between  Divisions  and 
members  of  the  Union  and  between  the 
Branches  of  the  Union,  or  Divisions  of  the 
Union  at  various  Branches,  or  between  the  Na- 
tional Maritime  Union  of  America,  and  any 
other  Union  affiliated  with  the  Committee  for 
Industrial  Organization  or  any  other  National 
Organization  with  which  the  National  Mari- 
time Union  of  America  may  be  affiliated; 
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(e)  questions  of  difference  between  this 
Union  and  any  other  Union; 

(f)  the  best  methods  of  investing-  and  pro- 
tecting the  available  funds  of  the  Union; 

(g)  on  negotiations  for  the  making  of  agree- 
ments ; 

(h)  any  inquiry  made  as  to  the  management 
of  the  affairs  of  any  Branch  of  this  Union,  and 
to  make  any  recommendation  such  inquiry  may 
warrant ; 

(i)  the  work  of  the  Union  since  the  previous 
convention  was  held. 

Sec.  3 — The  National  Council  shall  employ  any 
clerical  help  needed  to  conduct  the  business  of  the 
National  Council. 

Sec.  4 — The  National  Council  shall  record  all  of 
its  financial  transactions  in  a  double  entry  set  of 
books;  maintain  a  separate  deposit  account,  and 
pay  the  salaries  of  the  National  officers  and  the 
salaries  of  the  necessary  clerical  staff. 

Sec.  5 — Checks  or  other  instruments  for  the  with- 
drawal of  funds  of  the  Union  shall  be  drawn  on  the 
signature  of  any  two  of  the  following  officers:  Na- 
tional President,  National  Vice-President,  National 
Secretary-Treasurer.  Each  of  the  officers  shall  be 
bonded  in  the  sum  of  $10,000,  the  premium  to  be 
paid  by  the  Union.  No  check  or  other  instrument 
withdrawing  more  than  $500  shall  be  executed  un- 
less ordered  in  writing  by  the  National  Council. 
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Sec.  6 — The  National  Council  shall  have  power 
to  hear  and  decide  appeals  which  may  be  taken  by 
any  member  of  the  National  Maritime  Union  of 
America,  appealing  from  a  decision  of  the  District 
Committee  or  from  any  trial  committee  elected  to 
try  a  member  for  violating  the  provisions  of  this 
Constitution,  and  from  whose  decision  the  aggrieved 
party  desires  to  appeal. 

Sec.  7 — It  shall  be  the  duty  of  the  National  Coun- 
cil to  deposit  all  monies  received  as  revenue  of  what- 
ever description,  in  a  bank  or  banks  to  be  agreed 
upon  by  the  Council,  provided  the  banks  are  friendly 
to  labor. 

Sec.  8 — The  National  Council  shall  have  power 
to  incur  debts  or  disburse  the  funds  of  the  Union, 
and  no  individual  member  of  the  Council,  whether 
he  be  a  National  officer,  officer  or  member,  shall  have 
authority  to  disburse  any  monies  or  incur  any  debts 
not  previously  authorized  by  a  two-thirds  vote  of 
the  National  Council  permitting  such  expenditure. 

Sec.  9 — It  shall  be  the  duty  of  every  member  of 
the  National  Council  to  be  present  at  all  regular 
or  special  meetings,  provided  for  by  this  Constitu- 
tion, unless  unavoidably  detained  by  illness  or  be- 
cause of  special  engagement  in  Union  business. 

Sec.  10 — Real  Estate  owned  or  acquired  by  the 
National  Maritime  Union  of  America  shall  be  held 
in  the  name  of  the  National  President,  National 
Vice-President,   National   Secretary-Treasurer   and 
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their  successors  in  office  as  trustees,   for  the  Na- 
tional Maritime  Union  of  America. 

Sec.  11 — The  Council  shall  have  power  between 
conventions,  by  a  two-thirds  vote,  to  recommend  the 
calling  of  a  general  strike,  but  under  no  circum- 
stances shall  it  call  such  a  general  strike  until  ap- 
proved by  a  referendum  vote  of  the  membership. 

Sec.  12 — Questions  coming  before  the  National 
Council  may  be  decided  by  a  unit  vote  of  its  mem- 
bers. Where  a  unit  vote  is  taken,  a  full  quorum 
must  be  present  and  the  Vice-President  and  the 
Secretary-Treasurer  shall  be  entitled  to  vote;  but, 
in  the  event  of  a  tie  vote  the  President  will  cast 
the  deciding  vote. 

Sec.  13 — The  publication  to  be  issued  by  the  Na- 
tional Maritime  Union  of  America  shall  be  known 
as  the  National  Maritime  Union  Pilot,  and  shall  be 
managed  by  a  Board  of  three,  an  Editor-in-Chief, 
Assistant  Editor,  and  a  Managing  Editor,  and  in 
addition  a  Corresponding  Editor  for  each  District. 
The  Editor-in-Chief  shall  be  a  member  in  good 
standing  of  the  American  Newspaper  Guild.  The 
Assistant  Editor,  Managing  Editor  and  Correspond- 
ing Editors  shall  be  bona  fide  seamen  members  of 
the  Union.  The  Editor-in-Chief,  Assistant  Editor, 
and  the  Managing  Editor  shall  be  elected  by  a  two- 
thirds  vote  of  the  National  Council  and  the  salaries 
of  all  editors  shall  be  fixed  by  the  said  Council. 

The  Editor-in-Chief,  Assistant  Editor  and  Man- 
aging Editor  may  be  removed  by  either  (1)  a  two- 
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thirds  vote  of  the  National  Council  or  by,  (2)  the 
adoption  of  a  resolution  within  a  period  of  a  month 
by  two  regular  membership  meetings  held  in  any  one 
district.  Upon  the  receipt  of  any  two  such  reso- 
lutions by  the  National  Council  a  special  meeting 
of  the  Council  must  be  called  immediately.  The 
Editor  or  Editors  charged  must  be  immediately  sus- 
pended pending  a  decision  on  the  charges. 

The  Corresponding  Editors  may  be  removed  at 
regular  meetings  called  at  headquarters  in  their  re- 
spective districts.  The  Corresponding  Editors  may 
be  suspended  upon  the  request  of  a  resolution 
adopted  at  any  two  branch  or  at  a  divisional  meet- 
ing at  headquarters. 

The  National  Council  shall  at  all  times  be  held 
directly  responsible  to  the  membership  for  the  pol- 
icy of  the  Pilot.  Applicants'  applications  for  the 
positions  of  Editor  must  be  presented  in  writing 
giving  full  particulars  of  their  qualifications.  The 
National  Coimcil  must  investigate  all  qualifications 
before  considering  the  applications. 

Sec.  14 — The  Legislative  Committee  shall  con- 
sist of  two  members  who  shall  be  bona  fide  seamen, 
members  of  the  Union  and  shall  be  elected  by  the 
National  Coimcil.  No  member  of  the  National 
Council  shall  be  a  member  of  the  Legislative  Com- 
mittee. The  Legislative  Committee  shall  at  all 
times  be  subject  to  the  instructions  of  the  National 
Council.  The  National  Council  is  at  all  times  re- 
sponsible for  work  of  the  Legislative  Committee. 


1622  The  Texas  Company  vs. 

(Board's  Exhibit  No.  6 — continued.) 
Any  member  of  the  Legislative  Committee  shall  be 
subject  to  removal  by  a  two-thirds  vote  of  the  Na- 
tional Council.    When  Congress  is  not  in  session  it 
should  consist  of  not  more  than  one  member. 

Organization  of  the  District  Committee 
Article  VI 

Section  1 — The  District  Committee  shall  be  com- 
posed of  the  three  (3)  District  officers  to  be  known 
as  the  District  Chairman,  District  Secretary  and 
District  Treasurer,  as  well  as  the  Secretary-Trea- 
surer of  ecah  Division  at  Headquarters. 

Sec.  2 — The  District  Committee  shall  meet  at 
least  once  each  month,  and  a  quorum  of  the  Com- 
mittee shall  consist  of  five  members,  provided  that 
each  Division  is  represented  by  at  least  one  mem- 
ber and  at  least  two  of  the  District  officers. 

Sec.  3 — The  District  Committee  shall  meet  on 
the  15th  day  of  each  month,  unless  the  15th  should 
fall  on  a  Sunday;  or  more  often,  upon  the  joint 
written  demand  either  of  (a)  any  two  Secretaries 
of  Headquarters  Divisions  or  (b)  upon  resolutions 
adopted  by  the  membership  meetings  of  any  two 
divisions  of  any  two  ports  requesting  such  a  meet- 
ing. Said  meeting  to  take  place  no  later  than  three 
days  after  such  written  demand  is  made. 
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Powers  and  Duties  of  the  District 
Committee 

Article  VII 

Section  1 — Each  District  Committee  shall  employ 
any  clerical  help,  provided  they  are  union  members, 
necessary  to  conduct  the  local  business  of  each  Di- 
vision. 

Sec.  2 — The  District  Committee  shall  be  respon- 
sible for  the  collection  of  dues,  fines  and  assessments 
from  every  member  in  its  District.  Said  money 
shall  be  deposited  in  a  bank  friendly  to  labor,  se- 
lected by  the  District  Committee,  and  all  checks 
or  other  instruments  for  the  withdrawal  of  funds 
collected  by  the  District  Committee,  shall  be  drawn 
on  the  signature  of  any  two  of  the  following:  Dis- 
trict Chairman,  District  Secretary  and  District 
Treasurer. 

Sec.  3 — Each  of  the  District  officers  shall  be 
bonded  in  the  sum  of  $10,000,  the  premium  to  be 
paid  by  the  District  Committee.  No  check  or  other 
instrument  withdrawing  more  than  $300  shall  be 
executed  unless  specifically  ordered  in  writing  by 
the  District  Committee. 

Sec.  4 — The  District  Committee  shall  record  all 
of  its  financial  transactions  in  a  regular  double  entry 
set  of  books;  and  on  the  first  of  each  month,  shall 
submit  to  the  National  Council  a  statement  indicat- 
ing all  monies  received  during  that  month,  all 
monies  expended  to  meet  the  immediate  obligations 
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in  the  form  of  salaries,  rent  and  incidentals,  as  well 
as  a  per  capita  tax  of  25  percent  of  all  monies  re- 
ceived as  dues,  assessments  or  otherwise,  by  the 
District  Committee,  to  be  published  in  full  in  the 
Pilot. 

Sec.  5 — The  District  Committee  shall  have  the 
power  to  supervise  all  the  activities  of  all  Divisions 
at  Headquarters  and  Branches  and  the  District 
Committee  shall  hear  and  make  recommendations 
on  all  appeals  taken  from  the  decisions  of  Division 
officers  or  the  decisions  of  Trial  Committees  elected 
at  Division  meetings  in  their  respective  Districts. 
Their  recommendations  shall  be  submitted  to  the 
Branch  involved  for  ratification  or  rejection  by 
the  membership. 

Sec.  6 — Each  District  shall  conduct  annually,  by 
secret  ballot,  a  referendum  vote  for  the  election  of 
District  officers,  Division  Branch  Agents  and  Joint 
Branch  Agents. 

Sec.  7 — These  District  elections  shall  be  held 
during  the  months  of  December  and  January  of 
each  year,  and  balloting  shall  continue  throughout 
these  two  months,  beginning  on  the  first  day  of  De- 
cember at  8:00  A.  M.  and  ending  on  the  31st  of 
January  at  6  P.  M. 

Sec.  8 — At  the  annual  election  immediately  pre- 
ceding the  biennial  National  Convention  there  shall 
be  elected  in  each  District  as  many  delegates  to  the 
biennial  convention  as  the  District  is  entitled  to, 
and  in  addition  to  the  said  delegates   there  shall 
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also  be  elected  three  alternate  delegates  who  shall 
take  the  place  made  vacant  by  reason  of  the  death, 
resignation,  disability  or  disqualification  of  any 
duly  elected  delegate.  The  District  Committee  shall 
designate  that  available  alternate  who,  during  the 
election,  received  the  highest  number  of  ballots. 

Sec.  9 — For  all  ports  other  than  headquarters, 
the  number  of  agents  and  patrolmen  shall  be  de- 
termined by  the  requirements  and  needs  of  that 
port,  subject  to  the  recommendations  of  the  District 
Committee  and  the  approval  of  the  membership  of 
the  respective  ports.  The  agents  and  the  patrolmen 
in  each  port  shall  constitute  a  Port  Committee.  A 
chairman  shall  be  elected  from  this  committee  at 
a  joint  membership  meeting.  The  port  chairman 
shall  be  responsible  to  the  District  Committee  and 
the  membership  for  the  coordination  of  that  port. 

Sec.  10 — The  District  Committee  shall  have  com- 
piled a  list  of  those  ships  that  will  be  outside  ter- 
ritorial waters  during  the  period  covering  the  elec- 
tions. 

Sec.  11 — The  District  Committee  shall  instruct 
the  Balloting  Committee  to  forward  sufficient  copies 
of  the  ballots  to  the  ships'  committee  together  with 
instructions  and  all  other  material  necessary  to  in- 
sure proper  voting  procedure. 

Sec.  12 — It  shall  be  the  duty  of  the  District  Com- 
mittee to  submit  a  report  of  the  results  of  the  Na- 
tional and  District  elections  and  this  report  shall 
specifically  indicate  the  balloting  on  board  ships. 
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Division  Organization 

Article  VIII 

Section  1 — Each  Division  shall  have  complete 
autonomy  with  respect  to  all  local  matters  affecting 
each  Division.  All  rules  and  regulations  affecting 
in  any  way  whatsoever  each  Division  shall  be  pro- 
posed and  adopted  by  the  membership  of  each  Di- 
vision at  their  regular  meetings;  provided,  how- 
ever, that  no  Division  shall  propose  and  adopt  rules 
or  regulations  which  will  in  any  way  conflict  with 
the  provisions  of  this  Constitution. 

Sec.  2 — At  headquarters  each  Division  shall  hold 
at  least  one  meeting  each  week.  These  meetings 
shall  be  presided  over  by  a  Chairman  elected  by 
the  membership. 

Sec.  3 — Minutes  of  the  meeting  shall  be  recorded 
and  copies  forwarded  to  all  branches  and  the  Dis- 
trict Committee's  office. 

Sec.  4 — Twenty-five  full  members  in  good  stand- 
ing shall  constitute  a  quorum  for  any  Division  meet- 
ing held  at  Headquarters,  and  in  ports  outside  of 
New  York,  where  each  Division  maintains  its  own 
agency,  fifteen  shall  constitute  a  quorum  except  as 
hereinafter  provided. 

Sec.  5 — In  those  ports  where  the  Union  shall 
maintain  joint  agencies  for  the  three  Divisions, 
membership  meetings  shall  be  held  once  a  week,  and 
a  quorum  in  those  ports  shall  be  twenty-five  full 
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members  in  good  standing,  provided  at  least  five 
from  each  Division  are  present. 

Sec.  6 — No  membership  meeting,  held  either  at 
Headquarters  or  in  branches,  whether  the  meeting 
be  a  Division  meeting  or  a  joint  meeting,  shall 
donate  more  than  $50  for  any  cause. 

Sec.  7 — Patrolmen  shall  be  elected  at  member- 
ship meetings  as  hereinafter  provided. 

Sec.  8 — All  office  and  clerical  help  at  Headquar- 
ters shall  be  employed  by  the  Division  Secretary- 
Treasurer  with  the  approval  of  the  membership  at 
meetings. 

Sec.  9 — In  those  ports  other  than  Headquarters, 
where  agencies  are  maintained,  Patrolmen  shall  be 
elected  at  membership  meetings,  and  the  office  help 
shall  be  employed  by  the  branch  agent,  all  subject 
to  the  approval  of  the  joint  membership  meetings. 

Sec.  10 — Any  Division  which  disapproves  of  any 
action  taken  by  the  District  Committee,  may,  upon 
a  resolution  adopted  by  a  membership  meeting  re- 
quest that  the  National  Council  inquire  into  and  act 
upon  the  complaint  filed  by  the  Division  against  the 
action   of   the   District    Committee. 

Sec.  11 — Each  Division  may  adopt  such  rules 
and  regulations  which  affect  the  members  of  its 
Division.  However,  upon  the  written  complaint  of 
any  other  Division  claiming  to  be  affected  by  a  rale 
and  regulation  adopted  by  another  Division,  the 
same  shall  be  reviewed  by  the  District  Committee, 
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and  the  decision  of  the  District  Committee  shall  be 
subject  to  the  approval  of  joint  meetings  at  Head- 
quarters and  Branches. 

Sec.  12 — Each  Division  shall  record  all  of  its 
financial  transactions  in  a  double  entry  set  of  books, 
and  shall  send  to  the  District  Committee's  office  not 
later  than  Tuesday  in  each  week,  a  statement  indi- 
cating the  income  and  the  expenditures  of  the  pre- 
ceding week.  This  statement  shall  be  furnished 
on  the  form  and  in  the  manner  provided  by  the 
District  Committee  and  shall  be  published  in  the 
Pilot. 

Sec.  13 — Each  Division  and  District  office  shall 
maintain  a  card  index  system,  in  which  each  card 
shall  give  the  name,  address,  official  number  and 
amount  paid  by  each  member. 

Sec.  14 — Each  Division  shall  forward  to  the  Dis- 
trict Committee  50%  of  all  monies  collected  by  it, 
in  the  form  of  dues,  initiation  fees,  assessments  or 
fines  and  the  remaining  50%  shall  be  used  to  defray 
the  immediate  and  ultimate  expenses  of  each  Divi- 
sion; the  District  Committee,  however,  shall  be  the 
arbiter  of  the  reasonableness  of  any  expenditures 
made  by  the  Division. 

Sec.  15 — Patrolmen  shall  be  assigned  to  regular 
districts  around  the  harbor.  They  shall  visit  the 
crews  of  all  vessels  in  the  Port;  to  collect  dues;  to 
carry  the  latest  news  of  the  Union  to  the  crews  on 
the  ships;  to  enforce  agreements  with  the  employ- 
ers; to  advise  and  discuss  with  the  members  their 
grievances  and  the  adjustment  of  the  same  when- 
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ever  possible.  They  shall  turn  over  to  the  local  of- 
ficers in  their  respective  Ports  all  monies  collected 
within  twenty-four  (24)  hours  after  receiving  same. 
Patrolmen  shall  at  all  times  carry  out  instructions 
issued  to  them  by  Division  officers  and  also  shall 
make  daily  reports  of  work  done  by  them. 

Sec.  16 — The  reports  to  be  forwarded  by  joint 
agents  shall  be  on  forms  prepared  by  the  District 
Committee,  and  the  rules  and  regulations  adopted 
by  the  District  Committee  for  the  regulation  of 
branch  agents  are  to  be  strictly  adhered  to. 

Sec.  17 — The  duties,  responsibilities  and  obliga- 
tions of  joint  agents  shall  be  the  same  as  those  of 
branch  Division  agents. 

Conventions 
Article  IX 

Section  1 — The  National  Maritime  Union  of 
America  shall  meet  biennially  in  general  Conven- 
tion on  the  first  Monday  in  July  in  the  city  desig- 
nated by  the   previous   Convention. 

Sec.  2 — Should  no  Convention  be  held  for  a  period 

of  twenty-five  months  after  the  last  Convention,  the 

salaries  of  the  National  officers  shall  be  withheld 

and  none  paid  to  them  until  the  Convention  will 

have  met. 

Sec.  3 — Representation  from  ships  and  shore  at 
the  biennial  Convention  shall  be  upon  the  following 
basis : 
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(a)  Each  District  Division  of  the  National  Mari- 
time Union  of  America  at  Headquarters  shall  be  en- 
titled to  one  Delegate  for  every  200  paid  up  mem- 
bers or  fraction  thereof,  and  Divisions  of  the  Union 
with  a  membership  of  more  than  200,  but  not  more 
than  500  shall  be  entitled  to  two  (2)  delegates. 

(b)  Divisions  with  a  membership  of  more  than 
500  but  not  more  than  1,000  shall  be  entitled  to  four 
(4)  delegates. 

(c)  Divisions  of  the  Union  with  a  membership 
of  more  than  5,000  but  not  more  than  11,000  shall 
be  entitled  to  eight  (8)  delegates  for  the  first  5,000 
and  one  (1)  delegate  for  each  additional  2,000  mem- 
bers or  portion  thereof. 

(d)  The  Divisions  of  the  Union  with  a  mem- 
bership of  more  than  11,000  shall  be  entitled  to 
eleven  (11)  delegates  for  the  first  11,000  members 
and  one  (1)  delegate  for  each  additional  5,000  mem- 
bers or  portion  thereof. 

(e)  The  number  of  members  above  mentioned 
shall  be  computed  upon  the  basis  of  the  average 
number  of  members  in  good  standing  in  the  Di- 
vision of  the  Union  during  the  last  six  (6)  months 
preceding  the  month  in  which  the  call  of  the  Con- 
vention is  issued. 

Sec.  4 — The  delegates  elected  to  attend  all  Na- 
tional Conventions  of  the  National  Maritime  Union 
of  America,  or  conventions  of  any  National  or  In- 
ternational Federation  with  which  the  National 
Maritime  Union  of  America  may  become  affiliated  in 
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the  future,  may  be  instructed  on  specific  questions 
by  resolutions  made  and  adopted  at  joint  member- 
ship meetings  held  at  each  District  Headquarters 
prior  to  the  holding  of  any  Convention.  When  dele- 
gates accredited  to  any  convention  are  instructed 
to  vote  in  a  specific  manner  on  specific  questions, 
the  entire  delegation  shall  vote  as  a  unit,  in  accord- 
ance with  the  instructions  given  to  them.  On  ques- 
tions upon  which  they  do  not  receive  specific  instruc- 
tions they  shall  vote  as  a  unit  in  the  maimer  decided 
by  a  two-thirds  vote  of  the  delegation.  The  delegates 
to  any  National  Convention  of  the  National  Mari- 
time Union  of  America  or  any  Convention  of  a  Na- 
tional or  International  Federation,  shall  render  a 
report  to  a  joint  membership  meeting  held  at  the 
District  headquarters  in  each  District,  as  well  as 
a  report  to  the  next  succeeding  biennial  Convention. 

Delegates  to  the  Convention  from  Ships 
Sec.  5 — Delegates  from  and  to  represent  ships' 
crews  shall  be  elected  at  a  joint  meeting  of  the 
members  of  the  Union  aboard  ship. 

Representation  of  ships  crews  shall  be  on  the  fol- 
lowing basis: 

(a)  Ships  with  less   than  100  registered   crew 
shall  be  entitled  to  send  one  (1)  delegate  with  one 

(1)  vote. 

(b)  Ships  with   a  registered  crew  of  101   and 
less  than  300  members  shall  be  entitled  to  send  two 

(2)  delegates  with  one   (1)   vote  each,  or  one  (1) 
delegate  with  two  (2)  votes. 
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(c)  Ships  with  a  registered  crew  of  301  and 
less  than  600  members  shall  be  entitled  to  send 
three  (3)  delegates  with  one  (1)  vote  each,  or  one 
(1)  delegate  with  three  (3)  votes. 

(d)  Ships  with  a  registered  crew  of  601  and  less 
than  1,000  members  shall  be  entitled  to  send  four 
(4)  delegates  with  one  (1)  vote  each  or  one  (1) 
delegate  with  four  (4)  votes. 

(e)  Provided,  however,  that  no  man  may  be 
seated  at  the  Convention  as  a  delegate  from  a  ship 
unless  he  was  a  member  of  the  crew  of  that  ship 
at  the  time  he  was  elected,  and  provided  further, 
that  no  delegate  to  the  Convention  from  a  ship  shall 
be  nominated  and/or  elected  more  than  sixty  (60) 
days  prior  to  the  opening  of  the  Convention,  and 
shall  have  in  his  possession  for  the  inspection  of 
the  Credentials  Committee  a  copy  of  the  minutes  of 
the  Joint  Ship's  meeting  at  which  he  was  so  elected, 
and  signed  by  the  Ship's  Committee;  and  provided 
further  that  the  crew  of  the  ship  he  is  to  represent 
shall  pay  his  expenses  and  maintenance  for  the  du- 
ration of  the  Convention. 

Sec.  6 — Delegates  shall  present  to  the  Credentials 
Committee  of  the  Convention  their  credentials 
signed  by  the  Secretary  of  the  Division  of  the 
Union,  and  also  their  Union  books  showing  the 
payment  of  all  dues  and  assessments. 

Sec.  7 — The  Credentials  Committee  shall  report 
its  findings  to  the  Convention  and  the  Convention 
shall  have  the  power  to  pass  upon  the  qualifications 
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and  eligibility  of  delegates  and  their  right  to  a  seat 
in  the  Convention. 

Sec.  8 — Each  Division  at  Headquarters  shall  mail 
a  duplicate  of  the  credentials  of  each  delegate  to 
the  National  Secretary  at  least  two  weeks  prior  to 
the  holding  of  the  Convention. 

Sec.  9 — The  expenses  of  Delegates  to  the  Conven- 
tion shall  be  paid  by  the  Division  represented  by 
them. 

Sec.  10 — The  proceedings  of  the  Convention  shall 
be  governed  by  this  Constitution  and  Roberts  Rules 
of  Order  (Revised)  in  instances  where  no  specific 
provision  is  set  forth,  the  rules  adopted  at  the  pre- 
ceding Convention  shall  be  in  force  from  the  open- 
ing of  any  Convention  until  new  rules  shall  have 
been  adopted  by  the  Convention  itself.  Each  Con- 
vention may  adopt  rules  for  the  conduct  of  its  busi- 
ness not  in  conflict  with  the  provisions  of  this  Sec- 
tion. 

Sec.  11 — A  quorum  for  the  transaction  of  busi- 
ness at  a  Convention  shall  consist  of  two-thirds  of 
the  Delegates  accredited  to  the  Convention. 

Sec.  12 — The  following  order  of  business  shall 
prevail  at  each  Convention  unless  suspended  by  a 
two-thirds  (2/3)  vote  of  the  Delegates  present  and 
voting,  a  quorum  being  present: 

(1)  Call  to  order  by  President. 

(2)  Election  and  report  of  Credentials  Com- 
mittee. 

(3)  Roll  Call. 
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(4)  Report  of  the  National  officers. 

(5)  Election  of  the  following  committees: 
Press,  Resolution,  Law,  Reports  of  officers  and 
members  of  the  National  Council,  hereinabove 
set  forth  in  Article  V  entitled  "Powers  and 
Duties  of  the  National  Council." 

(6)  Appeals  by  Divisions  or  members  of 
Divisions  from  decisions  made  by  the  National 
Council  during  the  year  immediately  preceding 
the  holding  of  the  Convention,  in  any  wTay  in- 
terfering with  the  rights  granted  herein  to  Di- 
visions and  members  of  Divisions. 

(7)  Reports  of  Divisions. 

(8)  Reports  of  Committees. 

(9)  Unfinished  Business. 

(10)  New  Business. 

(11)  Election  of  Delegates  to  Convention  of 
the  Committee  for  Industrial  Organization  or 
other  National  organizations  with  which  the 
National  Maritime  Union  is  affiliated. 

(12)  Good  and  Welfare. 

(13)  Adjournment. 

Sec.  13 — None  other  than  members  of  bona  fide 
Trade  Unions  or  those  identified  with  the  Labor 
movement  shall  be  permitted  to  address  the  Con- 
vention or  to  read  papers  therein,  except  by  a  two- 
thirds  vote  of  the  Delegates  present  and  voting,  a 
quorum  being  present. 
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Qualifications  of  National  Officers 

Article  X 

Section  1 — The  National  Officers  shall  consist  of 
National  President,  National  Vice-President,  Na- 
tional Secretary-Treasurer,  the  District  Officers  of 
each  District  and  the  Secretary-Treasurer  for  each 
Division  at  headquarters. 

Sec.  2 — The  District  Officers  of  each  District 
shall  consist  of  the  District  Chairman,  District  Sec- 
retary and  District  Treasurer,  provided  that  no 
more  than  one  of  the  latter  shall  be  elected  from 
any  one   Division. 

Sec.  3 — Any  member  in  good  standing  in  the  or- 
ganization, who  is  a  citizen  of  the  United  States 
or  who  has  legally  declared  his  intention  of  becom- 
ing a  citizen  of  the  United  States,  shall  be  eligible 
to  hold  office  in  the  NMU  of  A,  if  employed  in  the 
shipping  and  marine  transportation  industry,  or 
officially  connected  with  the  organization,  and  who 
has  never  been  found  guilty  of  misappropriating 
any  trust  funds  and  has  been  a  member  of  the  NMU 
of  A,  or  of  any  other  maritime  organization  from 
which  the  said  member  transferred  for  membership 
in  the  NMU  of  A,  except  as  hereinafter  provided. 

Sec.  4 — Members  eligible  for  any  National,  Dis- 
trict or  Division  office  shall  be  members  of  the 
NMU  in  good  standing  for  at  least  one  year,  un- 
less nominees  should  belong  to  a  Division  that  is 
affiliated  with  the  NMU  less  than  one  year,  in  which 
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event  he  shall  have  been  a  member  of  the  Maritime 
Union  from  which  he  was  transferred  for  one  year. 
Sec.  5 — Any  member  in  good  standing  in  the  or- 
ganization for  one  year  who  is  a  citizen  of  the 
United  States  or  who  has  legally  filed  his  inten- 
tion to  become  a  citizen  of  the  United  States,  shall 
be  eligible  to  hold  office  in  the  NMU,  provided: 

(1)  He  shall  show  proof  of  three  full  years  serv- 
ice in  his  division  of  the  marine  transportation  in- 
dustry. 

(2)  He  shall  not  have  been  ashore  for  a  longer 
time  than  the  six  months  immediately  preceding  his 
nomination. 

(3)  That  rule  No.  2  shall  not  be  applicable  to 
members  now  holding  office  nor  to  any  member  who 
was  an  official  of  any  other  bona  fide  Maritime 
Union  prior  to  becoming  a  member  of  the  National 
Maritime  Union,  nor  shall  Rule  No.  2  be  applicable 
to  any  member  who  can  show  to  the  satisfaction  of 
District  Headquarters'  joint  meeting  that  he  could 
not  comply  with  Rule  No.  2  due  to  Rank  and  File 
activities. 

Nomination  of  National  Officers,  Division  Branch 
Agents  and  Joint  Agents 

Article  XI 

Section  1 — (a)  Biennially  during  the  month  of 
September  at  joint  membership  meetings  held  at 
headquarters  and  at  branches  there  shall  be  nomi- 
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nated  candidates  for  all  national  offices.    Each  nomi- 
nee, before  his  name  shall  be  placed  upon  the  bal- 
lot must  first  secure  the  written  endorsement  of  25 
members  in  good  standing. 

(b)  District  officers,  Branch  Agents  and  Joint 
Branch  Agents  and  Patrolmen  shall  be  nominated 
yearly  as  provided  in  (a)  above. 

Sec.  2 — All  nominations  must  be  recorded  in  the 
minutes  of  headquarters  or  branches  where  made, 
and  the  nominations  properly  endorsed,  and  the 
written  acceptance  of  the  nominee  must  be  for- 
warded to  the  District  Secretary  by  registered  mail 
and  must  be  in  his  hands  not  later  than  the  7th  day 
of  October. 

Election  of  National  Officers 
Article  XII 

Section  1 — Ballots  shall  be  prepared  by  the  Na- 
tional Secretary  in  the  form  prescribed  by  the  Na- 
tional Council.  These  ballots  shall  be  immediately 
forwarded  to  ecah  District  Committee  and  ballot- 
ing shall  take  place  in  the  manner  hereinafter  pro- 
vided. 

Sec.  2 — During  the  second  week  in  October  at 
Headquarters  and  Branches  in  each  District  there 
shall  be  held  joint  meetings  of  all  Divisions  at  which 
meetings  one  member  from  each  Division  should  be 
elected  to  a  Balloting  Committee,  to  function  in  the 
port  in  which  he  was  elected.  This  Committee 
shall   meet   at   the   District   Committee   or   Branch 
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offices  immediately  after  their  election,  and  it  shall 
be  the  duty  of  this  Balloting  Committee  to  deter- 
mine the  eligibility  of  each  nomination  made  and 
to  prepare  the  ballots  in  conformity  with  rules  as 
set  forth  by  the  National  Council  and  one  represen- 
tative for  each  District  Balloting   Committee. 

Sec.  3 — Any  member  who  is  running  for  re-elec- 
tion shall  have  indicated  alongside  his  name  on  the 
ballot  the  number  of  terms  of  office  he  has  held. 

Sec.  4 — All  ballots  shall  be  forwarded  to  each 
Division  and  Branch  maintained  by  each  Division, 
as  well  as  those  ports  that  have  joint  agencies,  in 
sufficient  numbers  to  supply  each  member  not  later 
than  two  weeks  prior  to  the  date  of  the  election. 

Sec.  5 — In  addition  to  the  candidates  for  various 
offices,  the  ballots  may  also  contain  any  amendments 
to  the  Constitution  or  By-Laws  that  have  been  regu- 
larly offered,  in  accordance  with  Articles  XXIII 
and  XXV. 

Sec.  6 — During  the  election  every  member  en- 
titled to  vote  shall  apply  to  the  duly  elected  Ballot- 
ing Committee  for  a  ballot  at  headquarters  and 
branches,  whereupon  he  shall  be  given  a  ballot,  and 
envelope  numbered  similarly  to  the  ballot,  and  sec- 
ond envelope  self -stamped  and  addressed  to  a  safety 
box  in  a  bank  at  District  Headquarters  previously 
provided.  After  marking  the  ballot  to  his  own  sat- 
isfaction he  shall  enclose  his  ballot  in  the  first  num- 
bered envelope,  then  enclose  this  envelope  in  the 
second  self-addressed  envelope  and  then  seal  said 
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second  envelope  and  mail  it  in  the  nearest  United 
States  mail  box. 

Sec.  7 — Each  member,  before  he  receives  his  bal- 
lot, shall  sign  his  name  and  membership  number  in 
a  bound  book,  kept  for  that  purpose.  If  he  is  un- 
able to  write,  he  shall  mark  a  cross  in  that  book 
and  his  name  and  number  may  then  be  written  by 
the  officer  in  charge  of  the  Division.  After  he  has 
voted,  his  membership  book  shall  be  stamped  to  in- 
dicate that  he  has  voted,  giving  the  date  and  the 
place  where  the  vote  was  cast. 

Sec.  8 — Ballots  shall  be  secret  and  each  ballot 
marked  in  ink. 

Sec.  9 — Within  24  hours  after  the  balloting  shall 
have  been  completed  in  each  Branch  the  Balloting 
Committee  shall  immediately  forward  to  the  District 
Headquarters  all  ballots  unused  and  voided,  as  well 
as  a  photostatic  copy  of  the  list  of  members  who 
voted  and  signed  the  bound  book  kept  at  headquar- 
ters and  each  Branch. 

Sec.  10 — At  the  second  meeting  held  in  December 
or  a  special  meeting  held  no  later  than  the  24th  of 
December  of  each  year,  at  Division  Headquarters 
there  shall  be  elected  three  members  for  each  Di- 
vision to  serve  as  Judges  of  Election. 

Sec.  11 — All  members  elected  to  act  as  Judges 
of  Election  shall  meet  no  later  than  the  5th  of 
February  of  the  same  year,  and  shall  immediately 
proceed  to  the  safe  deposit  vault  and  deliver  the 
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ballots  to  District  Headquarters  where  they  shall  be 
counted  by  the  Judges  of  Election. 

Sec.  12 — Balloting  shall  be  conducted  upon  the 
premises  occupied  by  each  Division,  except  in  the 
Ports  where  the  Union  maintains  a  joint  agency, 
and  in  those  ports  on  the  premises  occupied  by  the 
joint  agency,  except  as  hereafter  provided. 

Sec.  13 — At  District  Headquarters  the  Judges  of 
Election  shall  open  the  ballots,  one  at  a  time ;  count 
the  number  of  ballots  cast  and  see  whether  the  num- 
ber of  ballots  cast  tally  with  the  number  of  mem- 
bers who  have  voted  as  shown  on  the  photostatic 
copies  of  voting  lists  forwarded  from  each  port. 

Sec.  14 — The  Judges  of  Election  shall  then  count 
the  number  of  ballots  cast  for  each  candidate  whose 
name  appears  thereon,  and  also  the  number  of  bal- 
lots cast  in  favor  of  or  against  any  amendment  or 
proposition;  count  the  unused  ballots  and  announce 
the  results  of  the  votes  cast  for  each,  at  the  first 
meeting  at  headquarters  held  by  each  Division,  and 
at  the  same  time  communicating  the  results  of  the 
election  to  the  branches.  Any  candidate  shall  be 
permitted  at  all  times  to  be  present  while  ballots  are 
being  counted. 

Sec.  15 — Immediately  after  the  Judges  of  Elec- 
tion have  reported,  they  shall  deliver  to  the  National 
Secretary-Treasurer  all  of  the  ballots,  photostatic 
copies  of  voting  lists  and  any  comment  of  Judges  of 
Election,  in  the  form  of  sealed  packages.  The  Na- 
tional Secretary-Treasurer  shall  deposit  the  sealed 
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packages  in  a  safe  deposit  vault  and  keep  them 
until  the  next  general  election,  subject  to  a  recount 
ordered  by  the  Union.  A  recount  shall  be  ordered 
when  the  membership  joint  meetings  at  Headquar- 
ters and  Branches  of  at  least  two  Districts  adopt 
resolutions  to  that  effect. 

Election  of  Division  Branch  Agents  and  Joint 
Branch  Agents 

Article  XIII 

Section  1 — Balloting  for  the  election  of  District 
Officers,  Division  Branch  Agents  and  Joint  Branch 
Agents  shall  conform  with  the  provisions  for  the 
election  of  National  officers,  except  that  they  shall 
be  held  annually. 

Sec.  2 — Patrolmen  to  be  nominated  at  the  same 
time  as  regular  officers  and  their  names  placed  on 
a  special  port  ballot  provided  for  that  purpose 
and  the  balloting  to  be  conducted  as  provided  for 
by  the  District  elections.  At  the  termination  of 
the  Balloting,  the  Balloting  Committee  of  each  port 
shall  constitute  the  Judges  for  the  election  of  Pa- 
trolmen, and  to  count  the  ballots  cast  and  report 
to  the  membership  for  their  ratification. 

Duties  of  National  Officers 

Article  XIV 

President 

Section  1 — The  President  may  preside  over  all 
National  Conventions  and  meetings  of  the  National 
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Council   and  sign   all  bills   and   official  documents 
after  the  National  Secretary  certifies  their  correct- 
ness. 

Sec.  2 — He  may  appoint  a  member  of  the  Union, 
whose  duty  shall  be  to  collect  and  compile  statistics 
in  any  way  affecting  the  shipping  and  marine  trans- 
portation industry,  and  any  other  matter  that  may 
be  of  benefit  to  the  organization.  Said  statistician 
upon  employment  must  receive  the  endorsement  of 
a  majority  of  the  members  of  the  National  Council. 

Sec.  3 — He  may  employ  when  so  instructed  by 
the  National  Council,  such  organizers  and  field 
workers  as  may  be  necessary  to  conduct  the  affairs 
of  the  National  Maritime  Union  of  America,  such 
employment  must  be  endorsed  by  the  National 
Council  subject  to  ratification  by  membership  meet- 
ings at  Headquarters  and  Branches  of  at  least  two 
Districts. 

Sec.  4 — He  may  visit  in  person  any  District  office, 
or  Branch  of  any  District,  if,  in  his  judgment,  such 
visit  will  be  of  benefit  to  the  National  Maritime 
Union  of  America. 

Sec.  5 — He  shall  employ,  subject  to  the  approval 
of  the  National  Council,  one  or  more  competent 
traveling  auditors  who  must  be  certified  public  ac- 
countants. 

Sec.  6 — He  shall  devote  all  his  time  to  the  affairs 
of  the  organization,  executing  the  instructions  of 
the  National  Council  and  exercising  general  super- 
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vision  over  the  office  work  of  the  National  Maritime 
Union  of  America. 

Vice-President 

Sec.  7 — The  Vice-President  shall  assist  the  Presi- 
dent in  the  performance  of  duties  vested  by  this 
Constitution  in  the  President,  whenever  in  the 
opinion  of  a  majority  of  the  National  Council,  the 
President  is  unable  to  adequately  and  properly  per- 
form his  duties,  whether  by  reason  of  illness,  ab- 
sence from  the  National  office  or  otherwise;  and  in 
the  event  the  presidency  is  vacated  by  resignation, 
or  death,  or  removal  from  office,  he  shall  succeed  to> 
the  position.  He  shall  also  perform  any  duties  as- 
signed to  him  by  the  National  Council. 

Secretary-Treasurer 

Sec.  8 — The  Secretary-Treasurer  shall  have 
charge  of  and  preserve  all  books,  documents  and 
effects  of  the  National  Office.  The  seal  shall  re- 
main in  the  form  and  design  heretofore  used,  or 
which  may  hereafter  be  adopted,  which  shall  be 
retained  by  the  Secretary-Treasurer  in  trust  for 
the  use  of  the  membership  in  their  organization 
affairs;  and  he  shall  prosecute  any  and  all  proceed- 
ings proper  to  prevent  the  wrongful  use  or  the  imi- 
tation of  the  seal  or  the  name  of  the  organization. 

Sec.  9 — He  shall  record  or  cause  to  be  recorded 
the  proceedings  of  all  National  Conventions,  as  well 
as  of  meetings  of  the  National  Council,  and  shall 
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immediately  after  the  adjournment  of  the  Conven- 
tion, or  the  adjournment  of  any  regular  or  special 
meeting  of  the  National  Council,  forward  an  accu- 
rate copy  of  all  of  the  minutes  and  resolutions 
adopted  by  the  convention  and  the  National  Council 
to  each  District  Headquarters  and  Branches. 

Sec.  10 — He  shall  receive  and  receipt  for  all 
monies  due  the  National  Maritime  Union  of  Amer- 
ica, pay  all  bills  and  current  expenses  if  less  than 
$500  in  amount;  all  other  bills  to  be  paid  when  or- 
dered by  the  National  Council.  He  shall  keep  copies 
of  all  correspondence  sent  out  and  received  by  his 
office. 

Sec.  11 — He  shall  submit  at  each  quarter-annual 
meeting  of  the  National  Council,  a  statement  show- 
ing the  salary  and  expenses  of  each  officer  and  em- 
ployee and  also  detail  the  receipts  and  disburse- 
ments of  all  monies  by  the  National  office.  The  re- 
ceipts from  each  District  shall  be  compiled  sepa- 
rately and  totaled.  Copies  of  all  statements  and  re- 
ports submitted  to  the  meetings  of  the  National 
Council  shall  be  forwarded  to  each  District,  Head- 
quarters and  Branches. 

Sec.  12 — He  shall  order  and  keep  in  his  posses- 
sion all  check  books ;  see  that  they  are  consecutively 
numbered  and  in  proper  form,  and  issue  all  checks 
as  they  are  required,  taking  a  receipt  for  the  same ; 
he  shall  keep  on  hand  a  sum  not  exceeding  $1,000 
for  the  purpose  of  paying  such  warrants  and  orders 
as  are  properly  ordered  in  accordance  with  the  pro- 
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visions  of  this  Constitution ;  he  shall  deposit  in  such 
bank  or  banks  as  the  National  Council  may  from 
time  to  time  designate,  any  and  all  sums  above  the 
amount  mentioned;  he  shall  pay  all  warrants  and 
orders  properly  authorized  in  accordance  with  the 
provisions  of  this  Constitution;  he  shall  keep  the 
bank  books  in  his  possession,  and  shall  produce  the 
same  as  well  as  the  cash  on  hand  at  all  regular  or 
special  meetings  of  the  National  Council  for  the 
inspection  of  the  members;  he  shall  be  present  at 
all  regular  meetings  of  the  Council ;  he  shall  prepare 
at  the  end  of  each  month  a  full  report  of  all  monies 
received;  put  in  bank  and  paid  out  on  warrants 
and  orders.  He  shall  receive  and  keep  on  file  copies 
of  all  minutes  and  financial  reports  issued  by  him; 
he  shall  file  satisfactory  bonds  in  the  amount  of 
$10,000  or  any  larger  sum  as  may  at  any  time  be 
ordered  by  the  National  Council;  when  authorized 
by  a  two-thirds  vote  of  the  National  Council;  he 
shall  retain  the  service  of  as  many  auditors  or  ac- 
countants as  shall  be  necessary  to  audit  the  books 
and  accounts  maintained  at  the  National  office  or 
any  District  office. 

Sec.  13 — The  President,  Vice-President,  and  Sec- 
retary-Treasurer shall  prepare  a  joint  report  which 
shall  be  signed  by  each  and  rendered  to  the  regular 
National  Convention. 

Sec.  14 — The  President,  Vice-President  and  Sec- 
retary-Treasurer shall  have  their  report  prepared, 
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printed  and  ready  for  distribution  on  the  first  day 
the  Convention  convenes. 

Salaries  of  Officers 
Article  XV 

Section  1 — President,  $75.00  per  week;  Vice- 
President,  $65.00  per  week;  Secretary-Treasurer, 
$75.00  per  week.  These  salaries  shall  be  subject  to 
increase  at  the  discretion  of  the  membership,  and 
this  shall  apply  to  all  salaries  of  all  officers. 

Editor  of  Official  Journal:  Wages  to  be  set  by 
the  National  Council  subject  to  the  ratification  of 
the  membership. 

Delegates  to  the  C.I.O.  or  any  other  Convention 
when  employed,  $6.00  per  day. 

Sec.  2 — Each  of  the  above  mentioned  officers  dele- 
gates and  editors  shall  receive  in  addition  to  their 
salaries,  all  actual  railroad  fares  and  subsistence  at 
the  rate  of  $5.00  per  day,  when  employed  by  the 
National  Maritime  Union  of  America  away  from 
their  places  of  residence. 

Sec.  3 — During  all  general  strike  periods  called 
by  the  membership  of  the  NMU,  the  salaries  of  all 
officers  automatically  shall  cease  to  be  paid  until 
the  period  of  the  general  strike  is  over. 

Sec.  4 — The  National  Coimcil  shall  fix  the  salary 
of  the  Washington  legislative  representative  sub- 
ject to  the  approval  of  the  membership. 

Sec.  5 — All  officials  of  the  NMU  shall  be  given 
two  weeks  vacation  with  pay  yearly  providing  that 
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no  two  National,  District  or  Branch  officials  shall 
be  absent  at  the  same  time. 

Duties  of  District  Officers 

Article  XYI 

Chairman 

Section  1 — It  shall  be  the  duty  of  the  Chairman 
to  preside  over  the  meetings  of  the  District  Com- 
mittee and  enforce  due  observance  on  the  part  of 
all  members  in  the  District  of  the  Constitution  and 
By-Laws.  He  shall,  in  case  of  a  tie,  give  the  de- 
ciding vote.  He  shall  sign  the  Secretary's  financial 
report  to  certify  that  it  has  been  approved  by  the 
meeting  of  the  District  Committee.  He  shall  call 
special  meetings  of  the  District  Committee,  when 
requested  in  writing  by  two  members  of  the  Dis- 
trict Committee,  no  more  than  one  of  whom  shall 
be  members  of  any  one  Division.  He  shall  attend 
at  least  one  meeting  of  each  Division  during  each 
month  and  make  such  recommendations  to  the  Dis- 
trict Committee,  which,  to  him,  may  seem  proper 
for  the  better  conduct  of  the  affairs  of  the  Union 
or  of  any  Division  thereof. 

Secretary 

Sec.  2 — The  District  Secretary  shall  keep  an  ac- 
curate record  of  all  regular  and  special  meetings. 
He  shall  keep  a  correct  list  of  members,  for  the 
District  Committee  and  the  Division  affiliated  with 
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the  District,  as  well  as  for  Headquarters  and  the 
various  Branches.  He  shall  receive  and  record 
weekly  reports  from  Division  Secretaries  and 
branches  and  immediately  bring  to  the  attention  of 
the  District  Committee  any  default  on  the  part  of 
any  Division  Secretary  or  Branch  Agents  for  action 
by  the  District  Committee.  He  shall  prepare  and 
present  for  the  consideration  of  the  District  Com- 
mittee all  forms  to  be  used  by  the  Union,  the  Di- 
visions and  Branches  thereof,  and  to  record  all 
financial  transactions  of  such  Divisions  and 
Branches.  He  shall  maintain  at  all  times  a  com- 
plete record  of  special  and  regular  minutes  of  meet- 
ings of  the  District  Committee,  Divisions,  National 
Council  and  all  Branches. 

Sec.  3 — He  shall,  subject  to  the  approval  of  the 
District  Committee,  employ  such  clerical  staff  as 
may  become  necessary  to  properly  maintain  the 
records  of  the  District  Committee.  The  District 
Committee  office  shall  be  kept  open  every  day  dur- 
ing the  week,  except  Saturdays  after  1:00  P.  M., 
Sundays  and  Holidays  observed  by  the  Union,  and 
all  of  the  records  shall  be  made  available  for  the 
inspection  of  any  member  of  the  District. 

Sec.  4 — He  shall  once  a  week,  or  any  time  re- 
quired by  the  Treasurer,  pay  over  to  the  said  Trea- 
surer all  monies  on  hand  exceeding  three  himdred 
dollars  ($300.)  which  amount  he  shall  keep  on  hand 
for  the  purpose  of  defraying  such  rimning  expenses 
as  may  be  incurred  in  the  office.     He  shall  submit 
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his  books  for  the  inspection  of  the  Treasurer  once 
a  week,  or  at  any  time  the  Treasurer  demands  it. 
He  shall  receive  each  month  a  report  from  the  Trea- 
surer, and  shall  verify  the  same  by  looking  over  the 
report  from  the  Treasurer's  books.  He  shall  enter 
said  report  properly  on  the  books,  and  keep  said 
report  on  file.  He  shall  prepare  weekly  and  quar- 
terly balance  sheets,  and  send  copies  of  same  and 
also  the  records  of  each  meeting,  to  all  the  Branches 
and  the  Treasurer.  He  shall  issue  notices  of  spe- 
cial meetings  when  he  is  notified  in  writing  by  three 
members  of  District  Committee  that  a  special  meet- 
ing is  demanded.  He  shall  bring  before  the  regular 
or  special  meetings  such  complaints  as  may  have 
been  made  by  members  during  the  intervening  regu- 
lar meetings,  and  also  give  a  report  of  the  general 
situation  at  each  regular  meeting.  He  shall  keep 
the  seal  of  the  Union,  affecting  his  District,  in  his 
possession,  and  shall  attend  to  all  correspondence 
retaining  copies  of  all  letters  written  by  him  as 
Secretary.  He  shall  attend  to  other  office  work  not 
here  enumerated,  and  to  such  other  duties  as  the 
District  Committee  from  time  to  time  designates. 
He  shall  represent  the  Union  on  all  occasions  where 
representation  is  required  and  not  otherwise  pro- 
vided for  in  the  Constitution.  He  shall  be  the 
executive  officer  and  shall  file  satisfactory  bonds  of 
not  less  than  $10,000  to  be  furnished  by  a  reliable 
surety  company,  premium  on  which  bonds  to  be 
paid  for  by  the  District  Committee. 
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Treasurer 

Sec.  5 — The  District  Treasurer  shall  receive  and 
receipt  for  all  funds  given  him  by  the  Secretary. 
He  shall  keep  on  hand  a  sum  not  exceeding  $300 
and  deposit  all  other  sums  in  a  bank  or  banks  to 
be  designated  by  the  District  Committee.  He  shall 
deposit  in  such  bank  or  banks  all  monies  above  the 
aforesaid  limit.  He  shall  pay  all  bills  immediately 
upon  being  authorized  by  the  District  Committee. 
He  shall  keep  the  bank  book  in  his  possession  and 
shall  produce  the  same  as  well  as  cash  on  hand  when 
called  upon  to  do  so.  He  shall  once  a  month  furnish 
the  Secretary  a  full  report  of  all  monies  received, 
put  in  bank  and  paid  out  on  orders.  He  shall  look 
over  the  Secretary's  books  to  satisfy  himself  that 
all  money  received  is  turned  over  to  him.  He  shall 
further  submit  his  own  books  for  the  inspection  of 
the  Secretary.  He  shall  receive  and  keep  on  file 
copies  of  all  minutes  and  financial  reports  issued 
by  the  Secretary.  He  shall  file  satisfactory  bonds  of 
not  less  than  $10,000  to  be  furnished  by  a  reliable 
surety  company,  premium  on  which  bonds  to  be 
paid  for  by  the  District  Committee. 

Division  Secretary-Treasurer  at  Headquarters 

Sec.  6 — The  Division  Secretary-Treasurer  shall 
be  the  Executive  officer  of  the  Division  and  shall  be 
present  at  each  meeting  of  the  Division.  He  shall 
present  a  weekly  report  and  read  any  and  all  com- 
munications addressed  to  the  Division  by  either  the 
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National  Officers,  National  Council,  District  Of- 
ficers or  District  Committees.  He  shall  keep  an 
accurate  record  of  all  regular  and  special  meetings. 
He  shall  keep  a  correct  list  of  members  in  his  Di- 
vision. He  shall  receive  all  fees  and  dues  from 
members,  either  directly  or  through  patrolmen,  as 
collected  on  their  boats.  For  all  money  thus  re- 
ceived he  shall  give  proper  receipts.  He  shall  keep 
on  hand  and  distribute  receipt  books  to  agents  and 
patrolmen  as  required.  He  shall,  once  a  week,  or 
at  any  other  time  required  by  the  District  Treasurer, 
pay  over  to  the  District  Secretary  50%  of  all  monies 
collected  by  him,  directly  or  indirectly,  and  out  of 
the  balance  shall  pay  his  salary  and  the  salary  of 
any  patrolmen  and  necessary  clerical  help.  He  shall 
fill  out  any  and  all  forms  sent  to  him  by  the  Dis- 
trict Secretary  and  shall  supplement  these  reports 
insofar  as  they  fail  to  furnish  a  complete  record  of 
all  transactions,  and  he  shall  forward  copies,  of  the 
same  to  the  District  Secretary  each  week.  He  shall 
enter  said  reports  properly  on  the  books  and  keep 
same  on  file.  He  shall  prepare  weekly  balance  sheets 
and  send  copies  of  same  and  also  the  records  of  all 
meetings  to  the  District  Secretary  and  attend  to  all 
correspondence,  making  copies  of  all  letters  writ- 
ten by  him  as  Division  Secretary-Treasurer.  He 
shall  perform  any  other  duties  affecting  his  division 
and  which  are  assigned  to  him  by  the  District  Com- 
mittee. 
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Division  Branch  Agents 

Sec.  7 — Each  Branch  Agent  shall  be  the  execu- 
tive officer  of  the  Division  of  the  Union  in  his  re- 
spective locality.  He  shall  keep  a  record  of  the 
proceedings  of  all  regular  and  special  meetings  of 
the  branch,  and  shall  forward  copies  thereof  to  the 
District  Committee.  He  shall  be  empowered  to 
receive  money  due  the  Union  from  members  and 
initiation  fees  from  applicants  for  membership, 
either  directly  or  through  any  patrolman  elected  by 
the  Division  membership  in  that  branch.  He  shall 
prepare  weekly  financial  reports  showing  in  detail 
the  income  and  expense  and  forward  copies  thereof 
to  headquarters,  together  with  duplicates  of  receipts 
for  income  and  original  vouchers  for  expenditures. 
He  shall  at  the  end  of  each  week  remit  to  the  Dis- 
trict Secretary  any  money  on  hand  in  excess  of 
$100  after  the  current  expenses  for  the  week  have 
been  met.  Any  failure  to  comply  with  the  two  fore- 
going provisions  or  to  furnish  a  satisfactory  ex- 
planation to  the  District  Committee  may  be  consid- 
ered equivalent  to  a  resignation.  He  shall  at  all 
times  conform  to  the  rules  governing  the  financial 
affairs  of  the  Union  prescribed  in  this  Constitu- 
tion. He  shall  furnish  a  surety  bond  in  the  sum  of 
$500,  the  premium  to  be  paid  for  by  the  Union.  He 
shall  fill  all  orders  for  crews  in  conformity  with 
regulations  prescribed  by  the  branches.  All  branches 
shall  at  all  times  with  the  assistance  of  the  District 
Committee  adopt  rules  affecting  the  branches. 
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Section  8 — All  obligations  and  duties  set  forth  in 
the  Section  immediately  preceding  shall  be  per- 
formed by  each  branch  agent,  except  that  the  joint 
agent  shall  prepare  separate  reports  for  each  Di- 
vision and  shall  forward  each  report  to  the  Secre- 
tary of  the  District  Committee. 

Sec.  9 — For  the  next  three  years  all  nominees  for 
official  positions  shall  have  clear  strike  records. 

Salaries 

Sec.  10 — The  salaries  of  the  respective  officers 
shall  be  as  follows: 

District  Chairman  $60  per  week 

District  Secretary $60  per  week 

District  Treasurer  $60  per  week 

Division  Secretary-Treasurer  $60  per  week 

Patrolmen _ $40  and  $5  for  expenses 

Division  Branch  Agents $50  and  $5  for  expenses 

Joint  Branch  Agents $50  and  $5  for  expenses 

Sec.  11 — Each  of  the  above  mentioned  officers  ex- 
cepting the  Patrolmen  and  Branch  Agents  shall  be 
paid  their  actual  travel  expenses  and  $5  per  day 
when  away  from  their  respective  headquarters. 

Rights,  Powers,  Obligations,  Duties  and  Benefits  of 
the  Membership 

Article  XVII 

Section  1 — Candidates  for  membership  shall  be 
all  workers  now  engaged  in  the  shipping  and  marine 
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transportation  industry  or  intending  to  be  employed 
in  the  shipping  and  marine  transportation  indus- 
try, subject  to  rules  and  regulations  of  the  NMU. 

Sec.  2 — All  candidates  for  membership  shall  make 
application  for  membership  in  accordance  with  the 
form  provided  by  the  National  Council  and/or  the 
respective  District  Committees,  and  the  District 
Committees  shall  have  power  to  refuse  admission 
to  any  candidate  provided  that  no  person  shall  be 
excluded  from  membership  by  reason  of  race,  color, 
religious  belief,  sex  and/or  political  affiliation. 

Sec.  2 — (a)  All  candidates  must  appear  before  a 
membership  committee  and  a  book  issued  to  him  or 
her,  if  he  or  she  meets  the  condition  for  admission 
previously  promulgated.  Requirements  at  all  times 
to  be  agreed  upon  by  the  membership. 

Obligations  of  Membership 

Sec.  3 — Initiation  Fee,  Membership  Dues  and  Ex- 
emption of  Dues:  (a)  The  initiation  fee  for  mem- 
bership in  the  National  Maritime  Union  of  Amer- 
ica to  be  paid  by  persons  seeking  membership  shall 
not  be  less  than  $10,  except  as  hereinafter  provided. 

(b)  Each  member  shall  pay  as  dues  $1.00  per 
month. 

(c)  Any  member  more  than  three  months  in 
arrears  in  the  payment  of  dues  shall  be  ineligible 
to  vote  at  any  meetings  which  he  may  attend,  and 
shall  be  suspended  as  a  member  if  in  arrears  for 
more  than  six  months.     Members  who  are  in  good 
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standing  at  the  time  of  the  vessel's  departure  from 
the  last  port  where  an  office  of  the  Union  is  located 
shall  be  deemed  in  good  standing  until  the  end  of 
the  voyage  upon  which  they  were  originally  engaged, 
or  until  return  to  a  port  within  the  jurisdiction  of 
the  Union,  whichever  first  happens. 

(d)  Members  shall  be  exempt  from  the  payment 
of  dues  in  case  of  sickness  or  unemployment,  upon 
presenting  ample  evidence  that  sickness  or  unem- 
ployment prevented  him  from  paying  his  dues. 
However,  upon  regaining  employment,  he  must  pay 
all  back  dues. 

Sec.  4 — Each  member,  in  addition  to  the  initiation 
fee  and  the  monthly  dues  shall  be  subject  to  a  yearly 
assessment  of  no  more  than  $10  to  meet  all  of  the 
obligations  of  the  Union  for  the  benefits  enumer- 
ated in  Article  XVIII  as  well  as  any  strike  needs, 
provided,  however,  that  $1  yearly  be  allocated  to  the 
support  of  the  Pilot. 

Probationary  Members 

Sec.  5 — Members  upon  joining  the  Union  shall 
receive  membership  books  and  shall  be  considered 
probationary  members  for  a  period  of  six  months, 
at  which  time  they  shall  be  admitted  to  full  member- 
ship. Probationary  members,  however,  shall  have 
voice  but  no  vote. 

Sec.  6 — A  full  member  in  good  standing  shall  be 
one  in  the  Union  more  than  six  months  and  not  in 
arrears  in  the  payment  of  dues  or  assessments  for 
more  than  three  months. 
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Eligibility  to  Vote 

Sec.  7 — Every  full  member  in  good  standing  dur- 
ing the  balloting  at  annual  or  biennial  elections  shall 
be  qualified  to  cast  a  ballot. 

Membership   Books 

Sec.  8 — (a)  The  membership  book  shall  at  all 
times  remain  the  property  of  the  National  Maritime 
Union  of  America. 

(b)  Any  member  losing  a  membership  book, 
other  than  by  shipwreck  or  fire,  shall,  upon  payment 
of  fifty  (50)  cents,  have  issued  to  him  a  new  mem- 
bership book. 

(c)  Any  probationary  or  full  member  shall,  on 
demand,  by  an  official  or  duly  elected  representa- 
tive of  the  Union,  produce  his  book  of  membership 
in  the  Union. 

Exchange  of  Membership 

Sec.  9 — Any  member  of  any  other  bona  fide  union 
whose  membership  is  now  engaged,  directly  or  indi- 
rectly, in  the  shipping  and  marine  transportation 
industry,  may  exchange  his  membership  book  for 
that  of  a  membership  book  of  the  National  Mari- 
time Union  of  America,  provided  he  is  a  fully  paid 
up  member  of  his  Union.  However,  should  any  book 
presented  for  such  exchange  indicate  that  the  mem- 
ber was  in  arrears  in  the  payment  of  his  dues,  then, 
before  the  issuance  of  a  membership  book  of  the 
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National  Maritime  Union  of  America,  the  said  mem- 
ber shall  agree  to  pay  to  the  NMU  of  A  an  assess- 
ment in  an  amount  equal  to  his  arrears  in  the  Union 
from  which  he  seeks  to  be  transferred. 

Sec.  10 — Every  member  who  is  three  months  or 
more  in  arrears  in  his  dues  and  assessments  to  the 
Union  shall  not  be  entitled  to  any  benefit  or  take 
part  in,  nor  vote  in  any  business  of  the  Union  until 
after  he  has  cleared  up  his  book.  Every  member 
who  is  six  months  in  arrears  shall  be  struck  off  the 
list  of  members  unless  the  reason  for  failing  to  pay 
satisfies  the  District  Committee  that  his  failure  was 
unavoidable. 

Duties  of  Members 

Sec.  11 — (a)  It  shall  be  the  duty  of  each  member 
to  be  true  and  loyal  to  the  union  and  the  labor  cause, 
and  to  endeavor  to  put  into  practice  the  principles 
laid  down  in  the  preamble;  and  they  shall  yield 
strict  obedience  to  such  rules  as  the  Union  may  see 
fit  to  adopt. 

(b)  It  shall  be  the  further  duty  of  every  mem- 
ber to  uphold  and  advocate  the  objects  of  bona  fide 
labor  organizations,  and  to  buy  only  Union-made 
goods  where  such  are  obtainable. 

(c)  It  shall  be  the  duty  of  every  member  to 
attend  special  and  general  meetings  provided  for 
in  this  Constitution,  and  when  at  sea,  to  attend  all 
meetings  called  by  ships'  committees. 
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(d)  Every  member  shall  be  deemed  to  possess 
a  copy  of  these  rules,  and  ignorance  of  the  rules 
on  the  part  of  any  member  shall  not  be  set  up 
as  an  excuse  for  breach  of  any  rule.  Every  member 
shall  be  subject  to  such  fines  and  penalties  as  shall 
be  hereinafter  set  forth,  for  the  breach  of  any  of 
these  rules. 

Retirement  from  Membership 

Section  12  (a) — Members  working  in  another 
industry  for  a  period  of  more  than  three  months 
or  intending  to  abandon  the  shipping  or  marine 
transportation  industry  shall  retire  from  active 
membership  in  the  Union  and  shall  be  granted  a 
retiring  card  upon  payment  of  all  back  dues,  as- 
sessments and  fines  or  other  indebtedness  to  the 
Union,  including  dues  for  the  current  month;  pro- 
vided further  that  he  shall  not  retain  membership 
in  one  division  while  working  in  another. 

(b)  Members  holding  retirement  cards  shall  sur- 
render all  rights  and  privileges  of  membership 
during  the  period  of  retirement,  but  shall  be  re- 
stored to  active  membership  by  depositing  their 
retirement  cards  and  making  payment  as  herein- 
after provided. 

(c)  Members  who  have  been  retired  for  a  period 
of  six  months  or  longer  shall  be  restored  to  good 
standing  upon  the  payment  of  dues  for  the  current 
month  during  which  they  seek  reinstatement. 
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Benefits  of  Membership 

Article  XVIII. 

Section  1 — Every  probationary  and  full  member 
of  this  Union  shall  be  entitled  to  the  following  ben- 
efits : 

(a)  Shipping  Benefits:  All  shipping  done 
through  the  Union  hall  shall  be  on  a  rotary  ship- 
ping system  and  no  member  of  the  Union  shall  be 
disqualified  from  shipping  benefits;  the  said  rotary 
shipping  rules  to  be  formulated  by  each  District. 

(b)  Funeral  Allowance:  In  the  event  of  the 
death  of  a  member,  his  nearest  relative  or  any  per- 
son duly  designated  by  him  in  the  manner  pro- 
vided shall  receive  the  sum  of  $125.00,  provided 
that  the  deceased  member  was  not  in  arrears  with 
his  dues  and  assessments  as  previously  set  forth, 
and  that  he  had  been  a  member  of  the  Union  for 
one  year. 

(c)  Shipwreck  Benefits:  If  a  member  is  ship- 
wrecked or  loses  his  clothes  by  fire  or  other  disaster 
on  board  ship,  and  can  submit  proof  of  the  same  to 
the  District  Committee,  and  is  not  in  arrears  with 
his  dues  and  assessments,  as  previously  set  forth, 
at  the  time  of  the  shipwreck  or  loss  of  clothes,  he 
shall  be  entitled  to  a  shipwreck  benefit  not  exceed- 
ing $100. 

(d)  Hospital  Benefits:  Every  member  in  good 
standing  shall  be  entitled  to  $1.00  per  week,  (1) 
while  a  patient  in  any  U.  S.  Marine  Hospital  and 
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(2)  while  a  patient  in  any  institution  for  the  sick. 
(e)  Prison  Benefits:  Any  member  of  the  Union 
who  shall  serve  a  prison  sentence  arising  out  of  any 
Union  activity  shall  be  paid  not  more  and  not  less 
than  $5.00  each  week. 

General  Strike 
Article  XIX. 

Section  1 — The  National  Council  shall  have 
power,  between  conventions,  by  a  two-thirds  (2/3) 
vote,  to  recommend  the  calling  of  a  general  strike, 
but  under  no  circumstances  shall  it  call  such  a  strike 
until  approved  by  a  referendum  vote  of  the  mem- 
bership, except  in  the  instances  of  strikes  specifically 
hereinafter  provided. 

Sec.  2 — The  National  Council  shall,  in  the  form 
of  a  resolution,  set  forth  the  purpose  of  the  Union 
in  declaring  a  strike,  stating  the  date  upon  which 
the  strike  shall  be  called,  and  such  other  particu- 
lars as  may  be  necessary  for  the  full  information 
of  the  membership. 

Sec.  3 — A  referendum  vote  on  strike  resolutions 
shall  be  held  as  provided  in  Article  XXIII  of  this 
Constitution,  except  that  period  for  conducting  such 
a  referendum  shall  be  no  more  than  one  month. 

Sec.  4 — If  a  general  strike  is  called  by  a  Na- 
tional Federation  or  Association  with  which  the 
National  Maritime  Union  of  America  shall  become 
affiliated,  a  strike  call  may  be  recommended  in  the 
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form  of  a.  resolution  by  a  two-thirds  (2/3)  vote  of 
the  National  Council.  This  resolution  must  be  en- 
dorsed by  special  meetings  called  for  that  purpose 
by  a  majority  of  the  Districts,  and  the  results  of 
said  meetings  wired  to  the  National  Council. 

Sec.  5 — A  strike  involving  the  failure  of  a  master 
of  a  vessel  to  comply  with  rules  and  regulations  pre- 
viously agreed  to  with  the  officers  of  the  Company 
owning  or  operating  the  vessel,  may  be  called  by  a 
Branch  agent,  provided  however,  that  such  strike 
call  is  approved  by  a  special  joint  membership 
meeting  called  at  the  Branch. 

Sec.  6 — When  any  difficulty  affecting  the  member- 
ship of  the  Union  in  any  branch  arises,  the  agent 
or  agents  of  the  branch  involved  shall  call  a  special 
joint  meeting,  and  such  meeting  shall  have  the 
power  to  adopt  such  temporary  strike  measures  as 
the  circumstances  shall  require.  Such  rules,  how- 
ever, shall  only  affect  the  branch  in  question,  and 
shall  give  way  to  any  rule  that  may  be  adopted 
by  the  District  Committee  on  any  of  the  questions 
that  are  involved  in  the  branch  in  question. 

Sec.  7 — No  less  than  ten  per  cent  of  all  monies 
collected  by  the  District  Committee  shall  be  depos- 
ited every  month  in  a  special  fund  to  be  designated 
as  "District  Strike  Fund,"  and  to  be  withdrawn 
only  in  the  event  of  a  strike  being  called  in  the 
District,  and  affecting  the  entire  District.  This  fund 
shall  be  subject  to  the  withdrawal  upon  the  signa- 
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ture   of  three   District   officers   and   shall  be   used 
only  for  such  District  strike  purposes. 

Sec.  8 — In  the  event  that  a  nation-wide  strike  is 
called,  all  strike  committees  elected  in  each  District 
shall  forward  proposals  to  the  National  Council 
affecting  the  general  management  of  the  strike.  The 
National  Council  shall  co-ordinate  all  rules  and  reg- 
ulations for  the  conduct  of  the  strike  and  each 
District  shall  contribute  such  sums  from  its  strike 
fund  as  the  National  Council  shall  direct. 

Sec.  9 — Immediately  upon  the  adoption  of  a  reso- 
lution calling  a  strike,  either  involving  a  District 
or  all  members  of  the  Union,  joint  membership 
meetings  shall  be  held  at  Headquarters  maintained 
by  each  District,  A  Strike  Committee,  consisting 
of  no  less  than  18  members  shall  be  elected  in  each 
District.  The  joint  membership  meetings  at  Head- 
quarters shall  elect  from  among  the  members  pres- 
ent 15  members  of  the  Committee,  and  the  National 
Council  from  among  its  members  shall  elect  three 
members,  provided,  however,  that  each  Division 
shall  be  represented  by  at  least  one  member  on  the 
Committee. 

Sec.  10 — Each  Branch,  immediately  upon  the  dec- 
laration of  a  District-  or  nation-wide  strike,  shall 
call  special  meetings  for  the  purpose  of  electing 
strike  committees  for  each  branch. 

Sec.  11 — Each  Branch  shall  elect  a  committee  of 
not  less  than  five,  provided,  however,  that  each  Divi- 
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sion  is  represented  on  the  Strike  Committee.  Branch 
Strike  Committees,  however,  must  at  all  times  be 
guided  by  the  general  policy  adopted  by  the  Strike 
Committees  elected  at  District  Headquarters. 

Sec.  12 — Each  Strike  Committee  elected  at 
Branches  and  Headquarters  shall  make  weekly  fi- 
nancial reports  and  also  forward  the  minutes  of  all 
membership  meetings  called  by  the  Branch  or  Head- 
quarters District  Committee  to  the  National  Council. 

Sec.  13 — Before  a  strike  shall  be  declared  off, 
special  joint  meetings  shall  be  called  simultaneously 
in  all  divisions  at  headquarters  and  all  Branches 
affected  by  the  strike,  for  that  purpose,  and  it  shall 
require  a  majority  vote  of  all  members  present  to 
decide  the  question  either  way. 

Suspension,   Recall   and   Vacancies 
Article  XX. 

Section  1 — The  following  National  officers,  to  wit, 
the  National  President,  National  Vice-President, 
and  National  Secretary-Treasurer,  or  any  other 
National  officers  that  may  at  any  time  be  provided, 
shall  be  suspended  by  the  National  Council  when 
the  District  Committees  of  two  Districts,  by  a  ma- 
jority vote  taken  within  a  period  of  one  month, 
recommend  such  suspension  to  the  National  Council. 

Sec.  2 — Upon  receipt  of  such  recommendation 
from  two  Districts,  the  National  Coimcil  shall, 
within  no  more  than  two  weeks  thereafter,  order 
the  holding  of  joint  membership  meetings  at  Head- 
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quarters  of  each  District.  At  these  joint  District 
meetings,  the  formal  charges  upon  which  the  com- 
plaining Districts  base  their  suspension  shall  be 
read  and  at  these  District  meetings  a  Trial  Com- 
mittee of  six  shall  be  elected  which  shall  be  pre- 
sided over  by  a  member  of  the  National  Council, 
designated  by  the  Council. 

Sec.  3 — The  District  Committee  shall  thereafter 
at  the  end  of  two  weeks  call  other  special  meetings 
at  which  time  the  Trial  Committee  will  report  and 
submit  their  findings  for  approval  or  rejection.  If 
the  charges  are  sustained  by  a  majority  vote  at 
Headquarters  and  Branches  of  at  least  two  of  the 
Districts,  the  officers  on  charges  shall  stand  sus- 
pended. If  the  charges  are  rejected,  the  suspended 
officer  shall  be  restored  to  his  office  and  all  salaries 
withheld  during  the  period  of  suspension  shall  be 
paid  to  him. 

Sec.  4 — Any  National  President,  National  Vice- 
President  or  National  Secretary-Treasurer  who 
shall  have  been  suspended  as  provided  above  may 
appeal  to  the  next  National  Convention. 

Sec.  5 — If  a  vacancy  is  created  by  this  suspen- 
sion, it  shall  be  filled  by  a  referendum  vote  pro- 
vided for  in  Article  XII.  In  the  meantime,  the 
duties  formerly  performed  by  the  suspended  officer 
shall  be  performed  by  any  member  of  the  District 
Committee  whom  the  National  Council  shall  des- 
ignate. 
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Sec.  6 — Any  District  officer  may  be  suspended 
upon  a  resolution  adopted  by  any  joint  membership 
meeting  held  at  the  Headquarters  of  its  District. 
Any  Branch  Agent  may  be  suspended  by  any  joint 
meeting  held  in  any  Branch  maintained  by  the 
Union.  All  members  in  good  standing  shall  be 
eligible  to  vote  at  these  meetings.  The  quorum  for 
the  suspension  of  a  District  officer  at  Headquarters 
shall  be  100,  and  the  quorum  for  the  suspension 
of  a  Branch  Agent  shall  be  50. 

Sec.  7 — The  Division  demanding  the  suspension 
of  a  District  officer  shall  present  formal  written 
charges  upon  which  it  bases  its  demand  for  such 
suspension.  At  the  meeting  immediately  following 
the  suspension  of  a  District  officer,  a  special  joint 
meeting  of  all  Divisions  shall  be  called  at  Head- 
quarters at  which  meeting  the  charges  will  be  read ; 
a  trial  committee  of  five  shall  be  elected.  This  com- 
mittee shall  meet  during  the  week  immediately  fol- 
lowing the  special  meeting  to  hear  any  and  all 
members  or  other  persons  who  desire  to  be  heard 
upon  the  charges  preferred  against  the  District 
officer.  Another  special  joint  meeting  shall  be  called 
two  weeks  after  the  officer  has  been  suspended,  at 
which  meeting  the  Trial  Committee  shall  report, 
and  if  the  report  of  the  Trial  Committee  is  adopted 
by  a  majority  vote  of  the  full  members  in  good 
standing,  the  officer  shall  stand  suspended.  If  the 
report  of  the  Trial  Committee  recommending  sus- 
pension is  adopted  the  joint  meeting  shall  imme- 
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diately  nominate  members  to  fill  the  vacancy.  The 
report  of  the  Trial  Committee  shall  be  sent  to  all 
Branches,  and  in  a  special  meeting  called  for  that 
purpose  shall  also  nominate  members  to  fill  the 
vacancy.  The  Branches  shall  forward  to  the  district 
Committee  all  names  of  nominees.  The  District 
Committee  shall  compile  the  list  of  nominees  and 
forward  same  to  the  Branches.  At  the  next  suc- 
ceeding meeting  a  secret  ballot  shall  be  cast  at  head- 
quarters and  branches.  The  result  of  this  ballot 
shall  be  forwarded  to  the  District  Committee.  The 
man  receiving  the  highest  number  of  votes  shall  be 
declared  elected. 

Sec.  8 — All  vacancies  occurring  by  death,  recall, 
resignation  or  retirement  between  elections  shall  be 
filled  as  provided  in  Section  7  above. 

Section  9 — The  Division  Secretary-Treasurer 
shall  be  suspended  upon  the  presentation  of  formal 
charges  to  any  regular  meeting  of  the  Division  at 
Headquarters,  at  which  a  quorum  shall  consist  of 
100  members.  Formal  written  charges  shall  be  filed 
with  the  Chairman  of  this  meeting.  At  the  first 
regular  meeting  after  the  formal  charges  are  filed, 
the  charges  shall  be  read,  and  a  trial  committee 
immediately  elected  by  the  membership  at  the  meet- 
ing. The  Trial  Committee  of  five  shall  announce  at 
the  meeting  the  time  and  place  where  they  will  hear 
persons  who  desire  to  be  heard  upon  the  charges 
filed.  At  the  next  succeeding  regular  meeting  the 
Trial  Committee  shall  report,  and  the  membership 
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shall  either  adopt  or  reject  the  report  of  the  Trial 
Committee.  If  the  recommendation  that  the  mem- 
ber remain  suspended  is  adopted,  then  the  vacancy 
shall  be  filled  as  provided  in  Section  7  above. 

Sec.  10 — Branch  Agents,  whether  they  be  Divi- 
sion Branch  Agents  or  Joint  Branch  Agents,  shall 
be  suspended  by  membership  meetings  at  Branches 
in  the  same  manner  in  which  the  Division  Secre- 
tary-Treasurer shall  be  tried  and  suspended.  A 
quorum  at  such  meetings  shall  consist  of  50  mem- 
bers. 

Trials 

Article  XXI. 

Section  1 — Any  charge  of  violating  the  laws  and 
rules  of  the  Union  made  against  any  member  must 
be  submitted  in  writing  to  a  regular  meeting.  There- 
upon a  Trial  Committee  of  five  full  members  shall 
be  elected  to  which  said  charges  shall  be  referred 
without  discussion.  Such  committee  shall  be  elected 
in  a  port  most  convenient  to  both  accused  and  ac- 
cuser and  witnesses.  If  the  offense  against  the 
Union  and  its  principles  and  policies  takes  place  in 
the  meeting,  the  meeting  may  go  into  the  Committee 
of  the  Whole  and  try  the  member  at  once,  and  in 
this  case  the  findings  and  recommendations  from 
the  Committee  of  the  Whole  shall  be  acted  upon  as 
if  the  report  were  made  by  a  duly  elected  Trial 
Committee. 

Sec.  2 — If  the  accused  member  is  not  present 
when  charges  are  made  notice  of  such  charges  shall 
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be  posted  on  the  blackboard  at  Headquarters  or 
the  Branches;  also  the  time  and  place  of  the  trial. 
The  accused  member,  if  he  so  desires,  must  be  given 
a  copy  of  the  charges  in  order  to  enable  him  to 
prepare  his  defense. 

Sec.  3 — The  Trial  Committee  shall  proceed  with 
the  trial  of  the  accused  after  due  notice  and  without 
unnecessary  delay.  In  case  the  accused  member  re- 
fuses or  neglects  to  appear,  the  trial  shall  proceed 
as  if  he  were  present.  It  shall  be  the  duty  of  every 
member  who  has  been  cited  as  a  witness  to  appear 
and  testify  before  the  Trial  Committee. 

Sec.  4 — A  majority  of  the  Trial  Committee  shall 
constitute  a  quorum,  and  it  shall  render  its  findings 
and  judgment  in  writing  to  the  meeting;  such  find- 
ings and  judgment  shall  be  final,  unless  changed  or 
rejected  by  the  meeting  at  the  Headquarters  or 
Branch  to  which  the  report  is  made. 

Appeals 

Article  XXII. 

Officers 

Section  1 — Any  District  Officer,  Division  Secre- 
tary-Treasurer or  Branch  or  Joint  Agent  who  shall 
have  been  suspended  in  the  manner  hereinbefore 
provided,  may  appeal  to  the  National  Council  and 
shall  be  reinstated  if  the  National  Council  by  a 
majority  vote,  decides  that  the  suspension  was  un- 
warranted or  in  violation  of  the  rules  providing  for 
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such  suspension,  provided,  however,  that  the  rein- 
statement is  ratified  by  joint  meetings  of  the  mem- 
bership at  headquarters  or  branches  affected. 

Members 

Sec.  2 — If  a  member  is  suspended,  he  may  ap- 
peal to  the  District  Committee.  If  the  District  Com- 
mittee vacates  the  suspension  order,  the  member 
shall  not  be  reinstated  until  the  order  of  the  District 
Committee  for  reinstatement  is  ratified  by  member- 
ship meetings  at  Headquarters  and  Branches. 

General  Referendum  Votes 

Article  XXIII. 

Section  1 — General  referendum  votes  shall  be 
conducted  in  the  same  manner  that  general  elec- 
tions are  conducted,  except  that  the  time  for  holding 
a  general  vote  shall  be  determined  by  the  National 
Council,  provided  the  resolution  ordering  the  gen- 
eral votes  shall  specify  the  time  when  a  general 
vote  shall  be  conducted.  The  National  Coimcil  shall 
carry  out  all  the  provisions  of  the  resolutions. 

Organization  on  Board  Ships 

Article  XXIV. 

Section  1 — Every  ship  carrying  a  registered  crew 
of  more  than  100  shall  on  the  second  day  out  of  the 
port  or  when  practicable,  call  a  meeting  of  all  the 
unlicensed  personnel  and  shall  immediately  elect  a 
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committee  of  six  members,  two  from  each  Division, 
which  committee  shall  elect  its  own  chairman. 

Sec.  2 — It  shall  be  the  duty  of  the  chairman  of 
each  committee  to  hold  two  meetings  during  each 
trip,  once  on  the  outward  bound  voyage,  and  the 
other  on  the  homeward  bound  voyage,  or  such  other 
meetings  as  the  crew  may  deem  necessary. 

Sec.  3 — The  chairman  shall  see  to  it  that  min- 
utes of  the  meetings  are  kept  and  that  all  tentative 
resolutions  and  questions  raised  at  each  meeting 
are  contained  in  the  written  minutes,  and  shall  for- 
ward the  minutes  to  the  District  Secretary  by 
registered  mail. 

Sec.  4 — The  chairman  of  the  ship's  committee 
shall  call  any  special  meeting  other  than  those 
provided  for  herein,  to  consider  and  decide  upon 
any  questions  affecting  any  member  of  any  Division. 
In  the  event  that  a  dispute  arises  on  board  any 
vessel  which  dispute  is  not  specifically  provided 
for  by  agreements  in  effect  between  the  operator 
or  owner  of  the  vessel  and  the  Union,  no  action  is  to 
be  taken  by  the  ship's  crew  until  it  arrives  in  a 
Port  where  the  Union  maintains  an  office. 

Sec.  5 — Whenever  a  vessel  is  away  from  its 
home  port,  the  ship's  committee  shall  be  responsible 
to  the  National  Maritime  Union  of  America  for  the 
conduct  of  the  ship's  crew,  and  shall  act  as  a  Trial 
Committee  and  try  any  member  of  the  crew  whose 
conduct  shall  injure  the  prestige  of  the  Union.  The 
findings  of  the  trial  committee  shall  be  presented 
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to  a  general  meeting  of  the  ship's  crew;  if  approved 
by  a  two-thirds  (2/3)  vote  the  decision  of  the  ship's 
committee  shall  be  final  unless  reversed  by  a  deci- 
sion of  a  joint  membership  meeting  held  at  Head- 
quarters or  the  Branch  where  the  charges  are  filed. 
No  member  shall  be  considered  exempt  from  the 
above  rules  by  reason  of  his  election  to  the  ship's 
committee. 

Sec.  6 — The  ship's  committee  shall  supervise  all 
elections  on  board  ships  in  accordance  with  instruc- 
tions issued  by  the  National  Council. 

Sec.  7 — All  ships  having  crews  of  less  than  100 
shall  elect  a  committee  of  three  delegates  who  shall 
have  the  same  powers  and  same  duties  and  obliga- 
tions as  recited  in  the  Sections  1  to  6.  But  this 
clause  shall  not  apply  to  the  Trial  Committee.  The 
Trial  Committee  must  have  a  minimum  of  five  men. 

Manner  of  Amendments 

Article  XXV 

Section  1 — This  Constitution  may  be  amended  in 
the  following  manner:  Any  proposed  amendment 
may  be  submitted  by  any  member  at  any  regular 
branch  or  Division  meetings.  When  submitted,  the 
amendment  must  be  spread  in  full  in  the  minutes 
of  the  meeting  and  a  copy  forwarded  immediately 
to  the  National  Secretary  at  the  National  Council 
offices. 

Sec.  2 — Immediately  upon  receipt  of  any  pro- 
posed   amendment,    the    National    Secretary    shall 
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transmit  the  proposed  amendment  to  each  District 
Committee.  The  District  Committee  shall  submit 
the  proposed  amendment  to  the  next  regular  meet- 
ing at  headquarters  and  branches  in  each  District. 
If  the  amendment  is  adopted  at  two  successive  mem- 
bership meetings  by  a  majority  of  the  branches 
and  Headquarters  of  all  Districts,  it  shall  be  de- 
clared adopted. 

Sec.  3 — This  constitution  may  be  amended  by  a 
2/3  vote  of  the  delegates  convened  in  any  National 
Convention,  provided,  that  any  amendment  pro- 
posed by  a  Convention  must  be  ratified  by  a  referen- 
dum vote. 

Meetings 

Article  XXVI 

Section  1 — Joint  meetings  shall  be  held  at  Head- 
quarters and  Branches  at  least  once  a  month.  Joint 
meetings  shall  be  called  in  any  one  of  the  following 
manners : 

(a)  Upon  the  request  of  the  National  Council 
in  the  form  of  a  resolution  stating  the  purpose  of 
the  joint  meeting. 

(b)  Upon  request  of  the  District  Committee  in 
the  form  of  a  resolution  stating  the  purpose  of 
the  joint  meeting. 

(c)  Upon  a  resolution  adopted  by  any  two  divi- 
sion meetings  at  headquarters  or  branches. 

(d)  Upon  a  petition  signed  by  50  members  at 
headquarters  stating  the  purpose  of  the  joint  meet- 
ing. 
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(e)  In  Branches  where  a  joint  agent  is  main- 
tained, a  joint  meeting  may  be  called  with  a  petition 
signed  by  25  members  in  good  standing,  stating  the 
purpose  of  the  joint  meeting. 

Sec.  2 — When  requested,  a  joint  meeting  shall  be 
called  not  later  than  twenty-four  hours  after  receipt 
of  such  notice  or  petition. 

Sec.  3 — A  quorum  of  joint  meetings  held  at  head- 
quarters shall  be  one  hundred  and  fifty  (150)  full 
members  in  good  standing.  A  quorum  of  joint 
meetings  held  in  branches  where  the  Union  main- 
tains separate  Divisions  shall  be  seventy-five  (75) 
full  members  in  good  standing.  A  quorum  of  joint 
meetings  in  all  other  branches  shall  be  forty  (40) 
full  members  in  good  standing. 

The  Granting  of  Charters 

Article  XXVII 

Section  1 — Charters  may  be  issued  to  any  group 
of  workers  engaged  in  the  shipping  or  marine  trans- 
portation industry  in  the  following  manner: 

(a)  All  applications  for  the  issuance  of  a  char- 
ter shall  be  filed  with  the  National  Council. 

(b)  If  the  application  for  affiliation  is  filed  within 
six  months  prior  to  the  biennial  Convention,  the 
Convention  delegates  shall  have  the  authority  to 
issue  such  a  charter  to  the  applicant  upon  condi- 
tions to  be  determined  by  the  Convention;  or 

(c)  Should  any  such  group  of  workers  apply  for 
affiliation  at  any  other  time,  the  National  Council 
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by  a  two-thirds  vote  may  adopt  a  resolution  pre- 
scribing the  terms  and  conditions  under  which  a 
charter  may  be  issued  to  the  applicants.  However, 
the  charter  shall  not  be  issued  until  the  resolution 
proposed  by  the  National  Coimcil  is  adopted  by  a 
two-thirds  majority  vote  of  the  joint  membership 
meetings  held  in  the  Districts. 

Oath  to  Be  Administered  to  Each  Applicant 
Article  XXVIII 

Section  1 — At  the  first  membership  meeting  im- 
mediately following  the  probationary  period,  a 
probationary  member,  before  becoming  a  full  mem- 
ber in  good  standing  shall  have  the  following  oath 
administered  to  him  by  either  the  Division  Branch 
Secretary,  Division  Branch  Agent  or  Joint  Agent: 

"I,  ,  hereby  do  subscribe  to  the  principles 

contained  in  (1)  the  Preamble  (Secretary  to  read 
Preamble)  and  (2)  the  articles  cited  in  Article  II 
(Secretary  to  read  objectives)  and  shall  do  all  in 
my  power  to  further  those  objectives  in  order  that 
the  prestige  of  the  National  Maritime  Union  shall 
be  enhanced." 

Order  of  Business  of  Division  Meetings  or  Joint 

Meetings 

Article  XXIX 

1.  Call  to  order  by  Division  Secretary-Treasurer, 
Branch  Agent  or  Joint  Agent. 
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2.  Election  of  Chairman. 

(a)  Election  of  Recording  Secretary. 

3.  Reading  of  minutes  of  previous  meeting. 

4.  Financial   and   general   report   of   Secretary- 
Treasurer,  Division  Branch  Agent  or  Joint  Agent. 

5.  Reading    of    minutes    of    preceding    District 
Committee  meetings  or  National  Council  meetings. 

6.  Presentation  of  Bills. 

7.  Election  of  Auditing  Committee. 

8.  Patrolmen's  reports. 

9.  Communications  and  action  thereon. 

10.  Initiation  of  New  Members. 

11.  Auditing  Committee's  Report. 

12.  Special  Committee's  Reports. 

13.  Unfinished  Business. 

14.  New  Business. 

15.  Good  and  Welfare. 

16.  Adjournment. 

Rules  of  Order 

All  meetings  shall  be  conducted  pursuant  to  Rob- 
ert's Rules   of  Order,   Revised  1915  Edition. 
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Oil  Tanker   Supplement 

*     Atlantic     *     Gulf    *     Great  Lakes     * 

N.  M.  U.  of  A. 

The  Pilot 

Keep  Our  Union  on  a  True  Course 

Official  Organ  of  the  National  Maritime 
Union  of  America 

Vol.  Ill— No.  4 

New  York  City,  February  3,  1938 

East,  West,  Gulf,  Lakes,   Inland  Boatmen: 
On  to  a  National  Federation! 

A  Program  for  All  Seamen  Sailing  on  All  Vessels 
Operated  by  the  Oil  Companies 

By  Jack  Lawrensoii 

(Member,   Negotiations   Committee, 

Member,  District  Committee) 

The  District  Committee  and  the  Negotiations 
Committee  extend  to  you  warmest  fraternal  greet- 
ings. 

This  week  the  National  Maritime  Union  made  the 
greatest  advance  in  its  history.  On  January  13  the 
agreement  for  the  Tanker  Companies  was  com- 
pleted and  on  January  14  the  Standard  Oil  Co.  of 
N.  J.  signed  this  agreement  at  their  offices,  30 
Rockefeller  Plaza,  New  York.  Moe  Byne  of  the 
Engine   Division,   Gethvn  Lyons   of   the    Stewards 
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division,    and   Joe    Curran   of   the    Deck   division, 
signed  for  the  Union. 

The  agreement  is  designed  to  cover  the  whole  oil 
industry  operating  tankers  on  the  Atlantic  and  Gulf 
Coasts.  This  supplement  in  which  the  agreement  is 
presented  in  full  will  be  printed  in  tens  of  thou- 
sands of  copies  and  will  be  distributed  on  all  the 
tankers  in  all  ports  during  this  coming  week.  There 
will  be  allowed  a  three-week  period  in  order  to 
enable  the  tanker  crews  to  review  the  agreement. 
Following  the  three-week  period,  a  secret  refer- 
endum ballot  will  then  be  conducted  as  to  whether 
you  accept  or  reject  the  agreement. 

At  the  close  of  the  negotiations  with  the  Tanker 
Companies,  the  Negotiations  Committee  pledged  to 
do  all  in  its  power  to  prevent  untoward  actions  on 
the  part  of  tanker  crews  during  the  period  of  bal- 
loting on  the  agreement.  The  Negotiations  Commit- 
tee now  asks  you  to  help  us  carry  out  this  pledge. 
We  ask  that  all  your  disputes,  prior  to  the  agree- 
ment going  into  effect,  be  taken  up  with  your  shore 
officials  and  an  attempt  be  made  to  settle  them 
amicably  without  drastic  action. 

As  to  the  agreement  itself :  The  agreement  marks, 
in  many  ways,  definite  advances  for  the  seamen. 
These  advances  are  as  follows: 

1.  Three  weeks  annual  vacation  with  full  pay  for 
the  unlicensed  personnel,  with  the  option  of  ten 
days  every  six  months. 
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2.  $5.00  increase  in  monthly  wages,  represent- 
ing a  total  increase  for  the  industry  of  nearly 
$1,000,000.00  in  cash  in  the  pockets  of  the  seamen. 

3.  Improved  living  conditions  and  vastly  im- 
proved working  conditions  on  all  the  companies 
signatory  to  the  agreement. 

4.  Preferential  employment  for  members  of  the 
National  Maritime  Union  at  all  times. 

5.  Seventy-five  cents  per  hour  for  overtime. 

6.  An  arbitration  provision  which  provides  for 
the  peaceful,  just  and  speedy  settlement  of  all  dis- 
putes that  may  arise  in  connection  with  the  agree- 
ment. 

7.  Agreement  goes  into  effect  April  1,  1938,  and 
expires  April  1,  1939,  thus  bringing  a  large  section 
of  our  agreements  up  close  to  the  smnmer  months. 

Some  of  the  weaknesses  of  the  agreement  are: 
The  fact  that  we  did  not  procure  the  100%  closed 
shop  and  possibly  a  greater  monthly  increase  in 
pay.  But  it  must  be  pointed  out  here  that,  given  a 
year  under  this  agreement,  these  additional  benefits 
will  surely  come. 

We  feel  that  this  is  a  frank  and  honest  presenta- 
tion of  the  vital  factors  in  the  agreement.  We  wish 
to  point  out  that  this  agreement  was  secured  when, 
in  other  industries,  tens  of  thousands  of  men  are 
being  laid  off  and  wages  are  being  cut.  A  year  of 
peaceful  relations  with  the  oil  industry  will  do  much 
to  help  our  Union  consolidate  and  strengthen  its 
position  in  the  Maritime  Industry. 
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Herewith,  then,  is  the  agreement  submitted  for 
your  approval. 

This  Agreement,  made  this  14th  day  of  January, 
1938,  by  and  between  the  Standard  Oil  Company  of 
New  Jersey,  a  corporation  organized  under  the  laws 
of  the  State  of  Delaware,  hereinafter  referred  to 
as  the  Company,  and  the  unlicensed  personnel  em- 
ployed on  the  American  flag  seagoing  vessels 
manned  by  the  Company,  hereinafter  referred  to  as 
the  Unlicensed  Personnel  or  Employees,  represented 
by  the  National  Maritime  Union,  hereinafter  re- 
ferred to  as  the  Union,  Witnesseth : 

Whereas,  It  is  the  desire  of  the  Union  and  the 
Company  to  enter  into  an  agreement  which  will 
prevent  strikes  and  lockouts  and  insure  peaceful 
adjustment  and  settlement  of  all  grievances,  dis- 
putes and  differences  which  may  arise  between  the 
Company  and  its  Employees,  prevent  stoppage  of 
work,  and  tend  to  stabilize  and  strengthen  the  ship- 
ping industry,  and  to  establish  wage  scales  and 
working  conditions  which  will  prevail  between  the 
parties  hereto  during  the  existence  of  this  agree- 
ment; 

Now,  Therefore,  It  is  hereby  agreed  between  the 
parties  as  follows: 

General  Provisions  for  All  Divisions  of  the  Union 

Article  I. 

Section  1.  The  Company  in  entering  into  this 
agreement    hereby    recognizes    the    Union    as    the 
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agency  for  collective  bargaining  for  the  Unlicensed 
Personnel  who  are  members  in  good  standing  of 
the  Union  employed  on  board  the  Company's  ves- 
sels during  period  National  Labor  Relations  Board 
elections  are  being  held. 

The  Company  agrees  that  it  will  recognise  the 
Union  as  the  collective  bargaining  agency  for  its 
unlicensed  personnel,  as,  if  and  when  the  Union  is 
certified  by  the  National  Labor  Relations  Board  as 
having  a  majority  of  the  unlicensed  personnel  em- 
ployed by  the  Company. 

Section  2.  This  document  shall  constitute  a  pro- 
visional agreement  between  the  Company  and  the 
Union  for  its  members  effective  for  one  year  from 
April  1,  1938,  upon  ratification  by  the  unlicensed 
persomiel  aboard  vessels  of  the  Company  as  herein- 
after provided. 

If,  as  and  when  the  Union  has  been  certified  by 
the  National  Labor  Relations  Board  as  the  col- 
lective bargaining  agency  for  all  unlicensed  per- 
somiel aboard  the  Company's  vessels,  this  provi- 
sional agreement  shall  automatically  become  the 
agreement  between  the  Company  and  the  Union  as 
bargaining  agent  for  all  of  such  employees  for  the 
remaining  part  of  the  period  of  one  year  from  April 
1,  1938,  or  for  such  part  of  said  period  as  the  Union 
shall  continue  to  represent  a  majority  of  the  un- 
licensed persomiel  on  board  its  vessels,  providing 
ratification  of  the  provisional  agreement  by  the 
unlicensed   persomiel    aboard    vessels    has    already 
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taken  place.  If  ratification  has  not  taken  place  at 
the  time  of  certification  by  the  Labor  Board,  the 
agreement  will  be   effective   after  ratification   for 
the  period  of  one  year  from  April  1,  1938. 

Thereafter  this  agreement  shall  continue  from 
year  to  year  unless  written  notice  to  terminate  or 
modify  is  filed  by  either  party  thirty  days  prior  to 
expiration  of  April  1  of  any  one  year  period.  With- 
out limiting  the  foregoing  sentence  of  this  para- 
graph, such  renewed  agreement  shall  continue  for 
such  part  of  any  subsequent  year  following  April  1, 
1939,  as  the  Union  shall  continue  to  represent  a 
majority  of  the  unlicensed  personnel  aboard  the 
Company's  vessels. 

Ratification  of  the  agreement  by  the  unlicensed 
personnel  aboard  vessels  of  the  Company  shall  be 
determined  by  a  secret  ballot  to  be  conducted  jointly 
by  the  Company  and  the  Union.  Ratification  shall 
be  deemed  to  have  taken  place  when  and  if  51%  of 
those  eligible  to  vote  have  been  counted  as  in  favor 
thereof. 

Section  3.  The  Company  shall  permit,  by  the 
distribution  of  passes,  the  authorized  representa- 
tives of  the  Union  to  board  the  Company's  vessels 
for  the  purpose  of  consulting  with  the  unlicensed 
personnel  employed  thereon,  provided,  however,  the 
Union's  patrolmen  shall  neither  violate  any  provi- 
sions of  this  agreement  nor  interfere  with  or  retard 
the  work  of  the  vessel  subject  to  penalty  of  revoca- 
tion of  the  license  granted  herewith.   Insofar  as 
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possible   the   work   of   the   Union's   patrolmen    on 
board  the  vessel  shall  be  accomplished  within  two 
hours. 

The  Union  shall  take  out  insurance  which  will 
protect  the  Company  and/or  its  agent,  charterer, 
operator,  and  subsidiary  or  affiliated  companies 
from  any  claim,  loss,  damage  or  liability  for  loss  of 
life  or  injury  occurring  to  a  representative  of  the 
Union  while  on  the  property  or  aboard  any  vessel 
owned,  chartered  or  leased  by  any  of  the  aforemen- 
tioned parties.  Evidence  that  such  insurance  pro- 
tecting the  Company  and/or  its  agent,  charterer, 
operator,  and  subsidiary  or  affiliated  companies 
against  any  and  all  such  liability  has  been  taken 
out  and  is  in  force  shall  be  submitted  to  the  Com- 
pany's satisfaction. 

Section  4.  Neither  the  Company  nor  the  Union, 
during  the  life  of  this  agreement,  as  well  as  during 
the  period  of  negotiation  for  its  modification  or 
renewal,  shall  instigate,  encourage,  or  permit  any 
strike,  picketing,  lockout,  "sit-down"  or  stoppage 
of  work,  either  direct  or  in  "sympathy"  for  third 
parties,  insofar  as  same  may  be  participated  in  by 
the  employees  or  members  of  the  respective  con- 
tracting parties.  The  Union  will  not  stop,  hinder, 
or  restrain,  or  cause  or  permit  its  members  to  stop, 
hinder,  or  restrain  the  movement  of  the  Company's 
vessels,  loading  or  discharging  cargo  on  same  dur- 
ing the  life  of  this  agreement.  It  is  understood  be- 
tween the  contracting  parties  that  Union  members 
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participating  in  any  such  stoppage  of  work  shall  be 
subject  to  discharge. 

Section  5.  Any  dispute  or  grievance  arising  in 
connection  with  the  terms  and  provisions  of  this 
agreement  shall  be  settled  according  to  the  following 
procedure : 

The  unlicensed  personnel  of  each  department  em- 
ployed on  board  vessels  operated  by  the  Company 
should,  by  secret  ballot,  elect  a  representative.  How- 
ever, licensed  officers  or  department  heads  shall  not 
be  eligible  for  election.  One  representative  shall  be 
elected  by  and  from  the  Deck  Department,  one  rep- 
resentative elected  by  and  from  the  Engine  Depart- 
ment, and  one  representative  elected  by  and  from 
the  Stewards'  Department.  Such  three  representa- 
tives shall  constitute  the  ship  committee  and  be  the 
Union  representatives  aboard  the  vessel.  Any  em- 
ployee who  feels  that  he  has  been  unjustly  treated, 
or  has  been  subjected  to  an  unfair  consideration, 
shall  endeavor  to  have  said  grievance  adjusted 
either  in  person  or  through  his  respective  elected 
representatives  in  the  following  order: 

First:  Presentation  of  the  complaint  to  his  im- 
mediate superior; 

Second :  Appeal  to  the  head  of  the  department  in 
which  the  employee  involved  shall  be  employed; 

Third:  Appeal  to  the  master  of  the  ship  or  a 
committee  composed  of  the  three  elected  representa- 
tives and  not  more  than  an  equal  number  of  repre- 
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sentatives  consisting  of  the  officers  or  department 
heads  appointed  by  the  master  of  the  vessel; 

Fourth:    Appeal  directly  to  the  master. 

In  the  event  that  any  such  grievance  cannot  be 
amicably  and  promptly  settled  by  resort  to  the  above 
successive  hearings,  an  appeal  may  be  made  to  the 
management's  representative  in  port  either  directly 
or  together  with  the  Union's  shore  representative. 
However,  no  case  shall  be  reviewed  by  either  the 
management's  representative  in  port  or  by  the 
Union's  representative  in  port  until  it  has  been  re- 
viewed through  the  procedure  outlined  above. 

If  such  controversy  shall  not  have  been  adjusted 
in  the  above  maimer  all  the  facts  in  the  case  shall 
be  reduced  to  writing  before  the  departure  of  the 
vessel  and  submitted  in  writing  to  the  New  York 
Port  Committee  composed  of  three  representatives 
appointed  by  the  Union  and  three  representatives 
appointed  by  the  Company. 

Appeal,  if  then  necessary,  shall  be  in  writing  to 
the  authorized  representative  of  the  Union  and  the 
manager  of  the  Marine  Department  or  the  president 
of  the  Company. 

Section  6.  If  any  controversy  or  grievance  aris- 
ing under  the  terms  of  this  agreement  is  not  am- 
icably adjusted  and  settled  in  the  manner  herein- 
before provided,  same  may  be  submitted  to  a  board 
of  arbitration,  under  conditions  to  be  mutually 
agreed  upon  at  the  time,  selected  as  follows: 
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Three  (3)  to  be  chosen  by  the  Company  and  three 
(3)  to  be  chosen  by  the  Union.  These  six  members 
shall  meet  within  forty-eight  (48)  hours  after  re- 
ceipt of  written  notification  from  either  party  ( Sat- 
urdays, Sundays  and  Holidays  excluded)  and  at 
that  meeting  shall  select  a  seventh  member.  If  they 
cannot  agTee  on  the  seventh  member  he  shall  be 
designated  by  the  American  Arbitration  Associa- 
tion. The  decision  of  the  board  shall  be  rendered 
within  seventy-two  (72)  hours  unless  by  agreement 
time  be  extended  by  seventy-two  (72)  hour  periods. 
The  decision  of  a  majority  of  said  board  shall  be 
final  and  binding  on  both  the  Company  and  the 
Union  in  such  controversy  or  grievance  and  shall 
conclusively  determine  the  same.  The  Company  and 
the  Union  shall  bear  the  expenses  of  their  respective 
appointees  but  shall  share  equally  the  expenses  of 
the  seventh  member. 

Under  no  circumstances  shall  there  be  a  cessation 
of  work,  strike  of  any  nature,  or  lockout  while  arbi- 
tration or  adjustment  of  the  dispute  is  in  process 
of  being  settled  as  herein  agreed  upon. 

Section  7.  The  Company  and  the  Union  agree, 
each  in  its  own  behalf  that  there  shall  be  no  dis- 
crimination, intimidation,  or  coercion  against  any 
employee  on  board  the  Company's  vessels  because 
of  membership  or  non-membership  in  any  labor  or- 
ganization. Any  employee  who  violates  this  provi- 
sion shall  be  subject  to  discharge.  However,  such 
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action  by  an  individual  shall  not  abrogate  this  agree- 
ment. 

Section  8.  No  member  of  the  Union  employed  on 
any  vessel  operated  by  the  Company  shall  be  re- 
quired to  subscribe  to,  or  become  a,  member  of  any 
benefit  society,  club,  or  any  organization  instituted 
or  sponsored  by  the  Company.  In  the  event  that  any 
employee  is  now  a  member  of  such  benefit  society, 
club,  or  organization,  he  may  terminate  his  member- 
ship therein  at  any  time  and  such  termination  shall 
not  act  prejudicially  against  his  present  or  possible 
future  employment  with  the  Company. 

Section  9.  The  unlicensed  personnel  shall  submit 
to  and  undergo  such  medical  examinations  as  are  or 
may  be  required  by  the  Company  from  time  to  time, 
and  the  Company  shall  retain  the  right  to  reject 
such  unlicensed  personnel  as  may  be  determined  by 
the  Company's  medical  examiners  to  be  unfit  for 
employment  in  keeping  with  the  Company's  rules 
and  regulations.  The  Company  agrees  to  review 
carefully  any  case  which  the  medical  examiners  of 
the  Union  certify  to  be  free  from  communicable 
disease  and  disabling  defects  and  to  be  able  to  do 
the  work  applied  for  by  the  applicant,  and  if  a  re- 
view fails  to  establish  the  facts  to  the  mutual  satis- 
faction of  the  Company's  and  Union's  medical 
examiners  concerned,  the  examiner  of  the  Company 
and  of  the  Union  will  agree  upon  a  suitable  outside 
doctor  whose  independent  judgment  will  be  deter- 
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mining  on  the  facts  at  issue.  The  expense  of  the 
outside    consultant   will   be   borne   equally   by   the 
Company  and  the  Union. 

Section  10.  Members  of  the  Union  while  em- 
ployed on  board  vessels  of  the  Company  agree  to 
comply  with  all  lawful  orders  of  their  superior 
officers  and  division  heads  and  with  all  Company 
rules  not  inconsistent  with  the  terms  and  provisions 
of  this  agreement.  Recognizing  the  necessity  for 
discipline  on  board  Company  vessels  and  at  the 
same  time  in  order  to  protect  an  employee  against 
losing  his  job  unfairly,  the  Company  agrees  to  post 
on  the  bulletin  board  of  each  vessel  a  list  of  rules 
which  shall  constitute  cause  for  which  members  of 
the  unlicensed  personnel  may  be  discharged  without 
further  notice. 

For  other  offenses  not  on  the  posted  list  members 
of  the  unlicensed  personnel  shall  not  be  discharged 
without  first  having  been  notified  in  writing  that  a 
repetition  of  the  offense  will  make  him  liable  to  dis- 
missal. In  the  event  that  the  members  of  the  Union 
feel  that  any  of  the  rules  or  regulations  promul- 
gated by  the  Company  are  inconsistent  with  the 
terms  of  this  agreement,  such  members  agree  to 
make  proper  and  orderly  representation  as  out- 
lined under  the  grievance  machinery  of  Section  5. 

Section  11.  The  Company  shall  comply  with  such 
lawTs  and  regulations  as  the  Secretary  of  Commerce 
shall  issue  through  the  Bureau  of  Marine  Inspec- 
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tion  and  Navigation  as  to  all  matters  relating  to 
manning,  quarters  and  equipment,  and  construction 
and  arrangement  of  the  ship. 

Section  12.  Wherever  practicable,  lifeboat  and 
other  emergency  drills  shall  be  held  on  week  days 
between  the  hours  of  8  A.  M.  and  4 :30  P.  M.  and  on 
Saturdays  between  the  hours  of  8:00  A.  M.  and 
12 :00  noon. 

Section  13.  The  Company  shall  furnish  safe  gear 
and  working  equipment  and  make  every  effort  to 
provide  safe  working  conditions  at  all  times. 

Section  14.  The  unlicensed  personnel,  either  on 
or  off  watch,  shall  be  paid  at  double  the  overtime 
rate  in  addition  to  their  regular  wages  as  compen- 
sation for  handling  dynamite,  caps,  gunpowder  and 
blasting  powder. 

Section  15.  In  those  outports  where  there  are 
no  regular  longshoremen  available  members  of  the 
crew  may  be  allowed  to  drive  winches  for  handling 
cargo  or  handle  cargo,  and  for  such  work  they  shall 
be  paid,  in  addition  to  their  regular  monthly  wage, 
the  overtime  rate.  This  section  shall  not  be  so  con- 
strued as  to  be  applicable  to  any  work  where  long- 
shoremen are  not  available  due  to  labor  trouble. 

Section  16.  No  workaway  shall  be  carried  except 
for  the  sole  purpose  of  providing  transportation 
and,  in  such  case,  shall  be  in  addition  to  the  regular 
crew. 

Section  17.  When  additional  certified  men  are 
hired  for  temporary  day  work  on  board  vessels  in 
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port  to  assist  the  regular  members  of  the  crew  on 
the  work  ordinarily  performed  by  them,  the  rate 
of  pay  shall  be  $6.00  per  eight-hour  day,  with  a 
minimum  of  one  half  day's  pay  in  any  one  day. 

Section  18.  If  due  to  illness  or  other  reasons,  a 
member  of  the  unlicensed  personnel  is  assigned  to 
another  rating  higher  than  his  own  he  shall  receive 
the  higher  rate  of  pay  during  such  assignment,  but 
there  shall  be  no  reduction  in  his  regular  rate  pro- 
vided such  employee  takes  a  job  of  lower  rating, 
and  his  customary  hours  shall  then  become  the  hours 
of  the  new  assignment. 

Section  19.  When  members  of  the  unlicensed 
personnel  in  the  Stewards '  Department  are  required 
to  do  extra  work  because  a  vessel  sailed  "short- 
handed,"  the  wages  of  the  absent  employee  shall  be 
divided  among  the  employees  who  performed  his 
work.  When  members  of  the  unlicensed  personnel  in 
the  Deck  and  Engine  Departments  are  required  to 
work  in  addition  to  their  regular  watches  because 
a  vessel  sails  " short-handed,"  they  shall  be  paid 
for  the  extra  time  at  the  overtime  rate. 

Section  20.  After  one  year  of  continuous  service 
from  April  1,  1938,  every  unlicensed  member  of 
the  crew  shall  be  entitled  to  an  annual  vacation  of 
twenty-one  days  with  pay. 

If  an  employee  has  six  months'  continuous  ser- 
vice, he  may  be  granted  a  vacation  of  not  more  than 
ten  days  with  pay,  but  such  period  will  be  deducted 
from  the  twenty-one  days. 
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While  the  individual's  wishes  will  be  considered 
wherever  possible  vacations  can  only  be  granted  at 
such  times  and  places  as  do  not  interfere  with  the 
operating  necessities  of  the  service.  (Vacations  shall 
be  cumulative  to  the  extent  mutually  agreed  upon 
between  the  individual  and  the  company.) 

Continuous  service  shall  not  be  deemed  to  be 
broken  by  leaves  of  absence  on  account  of  illness, 
accident,  vacations,  layoffs  for  lack  of  work,  or 
leaves  of  absence  for  valid  reasons  from  the  service 
of  the  Company,  provided,  however,  that  no  vaca- 
tion shall  accrue  during  such  periods  of  furlough. 

If  after  six  months'  continuous  service,  an  em- 
ployee is  terminated  for  any  reason  he  will  be  en- 
titled to  receive,  in  addition  to  his  regular  pay,  one 
week's  pay  as  a  vacation  allowance  at  time  of  ter- 
mination. No  other  cash  allowance  in  lieu  of  vaca- 
tions shall  be  made.  Any  employee  discharged  for 
cause  has  the  right  of  appeal  under  the  grievance 
procedure  provided  in  Article  I,  Section  5. 

If  an  employee  is  terminated  for  any  reason  with 
less  than  six  months'  continuous  service,  no  vacation 
pay  will  be  allowed. 

Section  21.  The  Company  agrees  not  to  discrimi- 
nate against  any  employee  for  union  activities 
which  are  not  inconsistent  with  the  provisions  of 
this  agreement.  The  Union,  in  turn,  agrees  that 
Union  activities  entered  into  by  its  members  will 
not  be  permitted  to  interfere  with  the  proper  work- 
ing of  the  vessel. 
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Section  22.    Members  of  the  unlicensed  personnel 
may  remain  continually  in  employment  on  the  same 
vessel,   provided  that  both  the   Company  and  the 
member  desire  such  employment  to  continue. 

Section  23.  All  vessels  of  the  Company  when 
leaving  port  must  have  deck  cargo,  when  carried, 
properly  secured  before  arriving  at  the  sea  buoy. 
Section  24.  If  at  any  future  date  members  of  the 
unlicensed  personnel  of  the  Company  are  requested 
to  provide  their  own  uniforms  it  is  agreed  that  at 
such  time  the  parties  hereto  shall  meet  and  adjust 
same  on  the  basis  of  additional  compensation. 

Article  II. 
Port  Time. 

Section  1.    Port  time  shall  be  denned  as  follows: 

(a)  Port  time  shall  not  commence  in  the  case 
of  a  vessel  anchoring  because  of  fog  or  other  im- 
pediments to  navigation,  awaiting  tides,  or  berth, 
or  waiting  at  quarantine  to  proceed  to  dock. 

(b)  When  a  vessel  anchors  for  the  purpose  of 
loading  or  discharging  cargo,  port  time  shall  com- 
mence when  this  operation  begins. 

(c)  When  the  loading  or  discharging  operation 
ceases  for  the  purpose  of  moving  vessel  to  another 
berth,  dock  or  inland  port,  port  time  shall  cease, 
provided  however  the  period  of  moving  vessel  ex- 
ceeds three  hours. 

(d)  Port  time  shall  also  be  deemed  to  com- 
mence when  vessel  is  securely  moored  to  the  dock. 
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Section  2.    When  a  vessel  moors  at  dock  or  drops 
anchor  for  the  purpose  of  loading  or  discharging 
cargo  or  tank  cleaning,  sea  watches  may  be  con- 
tinued at  the  option  of  the  master. 

Article  III. 
Overtime. 

Section  1.  Overtime  shall  in  no  case  be  worked 
without  the  prior  authorization  of  the  master  or 
person  acting  by  authority  of  the  master. 

Section  2.  Any  and  all  work  performed  during 
port  time,  as  denned  in  Article  II,  on  Saturday 
afternoons,  Sundays  and  holidays,  shall  be  consid- 
ered overtime,  except  as  specified  otherwise  in  De- 
partmental Working  Rules. 

Section  3.  Overtime  shall  commence  at  the  time 
any  employee  shall  be  called  to  report  for  work 
outside  of  his  regular  schedule,  provided  such 
member  reports  for  duty  within  fifteen  (15)  min- 
utes, otherwise  overtime  shall  commence  at  the 
actual  time  such  employee  reports  for  duty;  and 
such  overtime  shall  continue  until  the  employee  is 
released. 

Section  4.  Where  overtime  worked  is  less  than 
one  (1)  hour  overtime  for  one  full  hour  shall  be 
paid.  Where  the  overtime  worked  exceeds  one  hour, 
the  overtime  work  performed  thereafter  shall  be 
paid  for  in  one-half-hour  periods,  a  fractional  part 
of  such  period  to  count  as  one-half  hour. 
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Section  5.  Where  overtime  is  worked,  except  as 
defined  in  Section  6  of  this  article,  the  employee 
concerned  shall  sign  the  overtime  sheet  immediately 
on  completion  of  the  work,  which  shall  also  be 
countersigned  by  the  department  head  authorizing 
the  work.  If  there  is  any  question  regarding  the 
amount  of  overtime  allowed,  he  shall  at  once  follow 
the  procedure  outlined  in  Section  5,  Article  I. 

Section  6.  No  overtime  shall  be  paid  for  work 
in  addition  to  the  regular  schedule  in  connection 
with  drills,  inspections  or  examinations  required 
by  law  or  emergency  work  required  for  the  safety 
of  the  passengers,  crew,  vessel,  cargo,  or  another 
vessel  in  distress.  This  clause  shall  not  apply  to 
annual  inspection  of  the  vessel. 

Section  7.  All  money  due  for  approved  overtime 
work  shall  be  paid  at  the  time  of  signing  off,  or  in 
any  event,  not  more  than  forty-eight  (48)  hours 
after  the  completion  of  the  voyage. 

Article  IV. 

Holidays  and  General  Conditions. 

Section  1.  The  Company  agrees  to  recognize  the 
following  as  holidays:  (1)  Newr  Year's  Day,  (2) 
Washington's  Birthday/  (3)  Memorial  Day,  (4) 
Independence  Day,  (5)  Labor  Day,  (6)  Thanksgiv- 
ing Day,  (7)  Christmas  Day,  (8)  Armistice  Day. 
In  the  event  that  any  of  the  above  named  holidays 
fall  on  Sunday,  the  following  Monday  shall  be  ob- 
served as  such  holiday. 
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Section  2.  When  traveling  in  the  course  of  em- 
ployment from  one  vessel  to  another  or  from  one 
port  to  another  unlicensed  personnel  shall  be  paid 
regular  wages  while  en  route  and  shall  be  provided 
with  necessary  transportation,  and  subsistence  at 
the  rate  of  $3.00  per  day,  except  where  subsistence 
is  included  with  transportation.  When  traveling 
overnight,  a  berth  shall  be  provided. 

When  any  employee  is  left  at  any  port  and  when 
such  employee  would  ordinarily  be  entitled  to 
transportation  under  the  law,  the  Company  shall 
forthwith  provide  transportation  back  to  the  port 
of  signing  on,  and  may  utilize  its  own  vessels  for 
that  purpose. 

Section  3.  The  following  items  shall  be  supplied 
to  the  unlicensed  personnel:  (1)  A  suitable  number 
of  clean  blankets;  (2)  white  sheets  and  pillowcases, 
which  shall  be  changed  weekly;  (3)  face  and  bath 
towels,  which  shall  be  changed  twice  weekly.  No 
clean  linen  or  towels  shall  be  furnished  until  soiled 
linen  and  towels  have  been  returned  to  the  steward. 

Section  4.  Mattresses  or  pillows  filled  with  straw 
or  excelsior  shall  not  be  supplied. 

Section  5.  All  dishes  provided  shall  be  of  crock- 
ery ware. 

Section  6.  Suitable  messrooms  shall  be  provided 
separate  and  apart  from  the  sleeping  quarters  and 
shall  be  equipped  with  stable  chairs  or  benches. 

Section  7.  All  quarters  and  messrooms  shall  be 
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adequately  ventilated   and   a   sufficient  number   of 
fans  to  secure  such  ventilation  shall  be  installed. 

Section  8.  A  sufficient  number  of  lockers  shall  be 
installed  so  that  each  employee  shall  have  one  full- 
length  locker  with  sufficient  space  to  stow  a  reason- 
able amount  of  gear  and  personal  effects. 

Section  9.  A  recreation  room  separate  from  the 
sleeping  quarters  of  the  unlicensed  personnel  shall 
be  provided  on  new  vessels  contracted  for  after  the 
date  hereof  for  the  use  of  the  unlicensed  personnel. 

Section  10.  All  quarters  are  to  be  kept  free  from 
vermin  insofar  as  possible. 

Section  11.  A  refrigerator  shall  be  furnished  for 
night  lunches  for  the  use  of  the  unlicensed  per- 
sonnel. Such  refrigerator  if  not  electric,  shall  be 
adequately  supplied  with  ice  for  such  purpose. 

Section  12.  When  board  and  room  are  not  fur- 
nished, unlicensed  members  of  the  crew  shall  receive 
the  following  allowances: 

(a)  In  lieu  of  breakfast,  $0.60; 

(b)  In  lieu  of  dinner,  $0.75 ; 

(c)  In  lieu  of  supper,  $0.75 ; 

(d)  In  lieu  of  quarters,  $1.25  per  night. 

Section  13.    Meal  hours  shall  be  as  follows: 

Breakfast,  7:30  A.  M.  to  8:30  A.  M.;  dinner, 
11 :30  A.  M.  to  12 :30  P.  M. ;  supper,  5.00  P.  M. 
to  6:00  P.  M. 
These  hours  may  be  varied  not  to  exceed  one  hour 
either  way. 
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Article  V. 

Tank  Cleaning. 

Men  entering  tank  for  cleaning  or  actually  en- 
gaged in  the  removal  of  sludge,  either  on  deck,  in 
tanks,  or  in  pump  room  bilges  shall  be  paid  the 
following  rates: 

(a)  Men  on  watch,  at  overtime  rate; 

(b)  Men  not  on  watch,  $1.00  per  hour. 

Men  on  watch  between  the  hours  of  6:00  A.  M. 
and  5:00  P.  M.  required  to  shift  Butterworth  ma- 
chines or  wash  down  the  tanks  from  the  deck  shall 
not  receive  this  extra  remuneration. 

Article  VI. 

Preferential  Employment. 

Section  1.  The  Company  agrees  that  if  and  when 
the  Union  is  certified  as  having  a  majority  of  the 
unlicensed  personnel  aboard  Company  vessels  and 
during  the  period  that  this  agreement  is  in  effect 
members  of  the  Union  shall  be  given  preference  of 
employment  at  all  times  if  said  members  are  satis- 
factory to  the  Company  to  fill  the  respective  posi- 
tions; provided  however  that  this  section  shall  not 
be  construed  to  require  the  discharge  of  any  em- 
ployee who  may  not  desire  to  join  the  Union,  nor 
shall  it  apply  to  reshipments  of  former  employees 
and  particularly  employees  who  have  been  absent 
on  account  of  illness,  accidents,  vacations  or  leaves 
of  absence.  To  protect  service  rights,  the  company 
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may  transfer  unlicensed  personnel  in  its   employ 
from  one  vessel  to  another  or  from  one   port  to 
another. 

Specific  Departmental  Working  Rules 

Article  VII. 
Wage  Schedule — Unlicensed  Personnel. 

Overtime  rate  for  all  unlicensed  personnel,  75c 
per  hour. 

Deck  Department:  Ordinary  seaman,  $65.00; 
A.  B.  seaman,  $85.00;  boatswain,  $100.00;  quarter- 
master, *$87.50;  carpenter,  $115.00;  first  pumpman, 
$115.00;  second  pumpman,  *$95.00. 

Engine  Department:  Wiper,  $75.00;  fireman, 
$85.00;  oiler,  $90.00;  electrician,  *$175.00;  machin- 
ist, *$115.00;  storekeeper,  *$90.00;  water  tender, 
*$90.00;  water  tender— fireman,  *$90.00. 

Stewards'  Department:  Chief  steward,  $140.00; 
chief  cook,  $120.00 ;  second  cook  and  baker,  $100.00 ; 
utility  man,  $60.00;  P.  O.  and  officers'  messman, 
$65.00;  crew  messman,  $60.00;  galleyman,  *$70.00. 

(*When  carried.) 

Article  VIII. 
Deck  Department  Working  Rules. 

Section  1.  The  hours  of  work  for  day  workers 
shall  be  eight  (8)  hours  per  day  week  days  between 
8:00  A.  M.  and  5:00  P.  M.  with  an  hour  off  for 
lunch  and  from  8 :00  A.  M.  to  12  noon  on  Saturdays. 

Section  2.     (a)     At  sea  and  in  all  open  harbors 
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or  roadsteads,  the  crew  shall  stand  regular  watches 
as  required  by  the  master,  but  no  unnecessary  work 
shall  be  performed  on  Saturday  afternoons,  Sim- 
days  or  holidays  or  between  the  hours  of  5 :00  P.  M. 
and  6:00  A.  M.  However,  no  chipping  nor  scaling 
shall  be  required  between  6 :00  A.  M.  and  8 :00  A.  M. 

(b)  On  Saturday  afternoons,  Sundays  and  holi- 
days, and  between  5 :00  P.  M.  and  6 :00  A.  M.  at  sea, 
the  crew  shall  be  required  to  do  the  necessary  work 
for  the  safe  navigation  and  operation  of  the  vessel, 
but  all  work  distinct  from  these  required  routine 
duties  shall  be  paid  for  at  the  regular  overtime 
rates. 

Section  3.  When  sea  watches  are  broken  they 
shall  be  set  when  the  vessel  leaves  for  sea  but  no 
later  than  noon  of  the  day  of  departure.  Docking 
and  undocking  shall  be  overtime  for  the  watch  be- 
low when  called  upon  to  perform  this  work  and  shall 
be  paid  for  at  the  overtime  rate. 

Section  4.  Ordinary  seamen  shall  be  required  to 
clean  the  sailors'  toilet,  wash  rooms  and  quarters 
on  ship's  time. 

Section  5.  The  carpenter,  when  carried,  if  re- 
quired to  stand  by  Saturday  afternoons,  Simdays 
and  holidays,  or  between  the  hours  of  5:00  P.  M. 
and  8:00  A.  M. ;  such  time  shall  be  overtime. 

Section  6.  The  duties  of  the  quartermaster,  when 
carried,  at  sea  shall  be  to  steer  the  vessel  when 
vessel  is  not  fitted  with  automatic  steering  gear. 
When  vessel  is  fitted  with  automatic  steering  gear, 
he  may  assist  in  the  maintenance  of  the  wheel-house 
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and  bridge  deck.  In  port  he  shall  stand  gangway 
watch  and  assist  the  senior  deck  officer  in  charge. 

Section  7.  The  day  of  departure  shall  be  the  day 
the  vessel  leaves  for  sea  from  the  port  from  which 
the  vessel  is  cleared  and  sea  watches  set  and  main- 
tained from  that  port. 

Section  8.  One  hour  shall  be  allowed  for  batten- 
ing down  rigging  up  or  securing  general  deck  gear 
on  Saturday  afternoons,  Sundays  and  holidays  or 
between  the  hours  of  5:00  P.  M.  and  8:00  A.  M. 
by  the  watch  without  payment  of  overtime ;  provided 
however,  that  if  the  work  exceeds  one  hour  during 
the  period  specified  the  regular  overtime  rate  shall 
apply  for  the  excess  time. 

Engine  Department  Working  Rules. 

Section  1.  The  hours  for  all  day  workers  shall 
be  eight  (8)  hours  per  day  weekdays  from  8:00 
A.  M.  to  5:00  P.  M.  with  one  hour  off  for  lunch, 
and  from  8 :00  A.  M.  to  12 :00  Noon  on  Saturdays. 

Section  2.  When  an  electrician  is  carried  he  shall 
be  responsible  for  the  upkeep  and  repair,  alteration 
and  renewal  and  reasonable  installations  in  con- 
nection with  the  vessel's  electrical  equipment,  as 
directed  by  the  engineer  in  charge. 

Section  3.  When  a  machinist  is  carried,  his  du- 
ties at  sea  and  in  port  shall  consist  of  assisting  in 
the  general  repair,  upkeep  and  reasonable  installa- 
tion of  the  ship's  machinery  and  equipment,  as 
directed  by  the  engineer  in  charge.  He  shall  not 
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be  required  to  do  any  painting  or  chipping  and 
scaling  of  paint  work  or  polishing  brass  work. 

Section  4.  (a)  Pumpmen  at  sea:  The  hours  of 
work  for  pumpmen  shall  be  from  8:00  A.  M.  to 
12:00  Noon;  from  1:00  P.  M.  to  5:00  P.  M.  week- 
days and  from  8 :00  A.  M.  to  12 :00  Noon  Saturdays. 
For  all  work  performed  in  excess  of  these  hours  he 
shall  be  paid  at  the  regular  overtime  rate.  Pump- 
men's duties  shall  consist  of  handling  fuel  oil,  bal- 
last, cargo  and  tank  cleaning  equipment  and  all 
work  necessary  for  the  maintenance  and  operation 
of  cargo  pumps,  auxiliaries,  general  cargo  lines, 
and  all  deck  machinery.  He  shall  not  be  required  to 
chip  paint,  scale  paint,  polish  brass,  or  do  any  work 
that  is  not  considered  maintenance  for  the  machin- 
ery under  his  care.  He  shall  not  be  required  to  make 
heavy  installations  where  this  work  is  customarily 
done  by  shore  gangs.  This  however,  shall  not  be 
construed  to  apply  to  renewals  and  replacements  of 
worn  out  equipment. 

(b)  Pumpmen  in  port:  At  the  discharge  port, 
the  first  pumpman's  eight  (8)  hours  are  to  begin 
with  the  instructions  to  start  discharging  cargo  or 
with  the  instructions  to  stand  by  to  discharge  cargo ; 
such  time  to  be  continuous  without  deducting  time 
for  meals  if  such  time  is  twenty  minutes  or  less.  If 
carried,  the  second  pumpman's  eight  (8)  hours  are 
to  begin  when  he  relieves  the  first  pumpman.  Each 
pumpman  is  to  work  eight  (8)  hours  in  each  twenty- 
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four  (24)  hours,  and  any  additional  time  worked 
shall  be  considered  overtime. 

Section  5.  (a)  Watertenders  at  sea:  Water- 
tenders,  when  carried,  shall  tend  water  and  boiler 
auxiliaries,  fuel  service  tanks,  oil  temperatures  and 
stack  drafts  in  fire-room  and  supervise  firing.  They 
shall  handle  any  valves  connected  with  the  operation 
of  the  boilers  as  directed  by  the  engineer  in  charge. 
Watertenders  shall  not  be  required  to  crack  stops 
and  warm  up  steam  lines  when  cutting  in.  How- 
ever, when  stops  have  been  cracked  they  may  be 
further  regulated  by  the  watertenders  under  the 
direction  of  the  engineer  in  charge. 

(b)  Watertenders  in  Port:  Watertenders,  when 
carried  in  port  on  ships  having  watertube  boilers, 
shall  stand  watches  and  tend  water,  auxiliaries,  and 
supervise  firing.  While  on  watch,  they  shall  not  be 
required  to  perform  any  other  duties  than  those 
herein  stated.  When  working  on  day  work  they 
shall  assist  in  the  general  repairs  in  the  Engine  De- 
partment as  directed  by  the  engineer  in  charge. 

Section  6.  (a)  Oilers  at  sea:  1.  Oilers  on  watch 
on  reciprocating  engines.  Their  work  shall  consist 
of  oiling  main  and  auxiliary  machinery,  the  steer- 
ing gear,  ice  machine  and  blowers  which  may  be 
located  outside  engine  room  spaces.  They  are  to 
keep  hand-rails,  gratings  and  floor  plates  wiped  in 
the  immediate  vicinity  of  moving  machinery  and  if 
water  guages  and  checks  are  in  engine  room  they 
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shall  tend  water.     Oilers  at  sea  on  all  vessels  shall 
not  be  required  to  chip,  scale,  or  wash  paint,  or 
paint,  shine  brass,  or  perform  any  other  duties  aside 
from  the  regular  routine  work. 

2.  Oilers  on  watch  on  turbine  engines:  If  re- 
quired to  tend  water,  their  duties  shall  remain  as 
outlined  for  reciprocating  engines.  When  not  re- 
quired to  tend  water,  oilers  may  be  required  to  per- 
form maintenance  work,  said  maintenance  work  not 
to  exceed  one  hour  daily. 

3.  Oilers  on  watch  on  motor  vessels :  They  shall 
be  governed  by  the  same  rules  as  are  in  effect  for 
vessels  with  reciprocating  engines. 

4.  On  all  vessels  when  at  sea  the  oilers  on  watch 
shall  not  be  required  to  attend  or  operate  the  addi- 
tional engine  room  machinery  necessary  for  the 
functioning  of  the  Butterworth  machines  in  the 
tank  cleaning  operation. 

(b)  Oilers  in  port :  1.  Oilers  in  port  on  recipro- 
cating, turbine  and  motor  vessels  if  on  watch  at 
anchor  or  at  the  dock,  provided  they  are  not  re- 
quired to  tend  water,  shall  assist  in  making  repairs 
between  the  hours  of  6  A.  M.  and  5  P.  M.  No  work 
outside  of  the  routine  standing  of  the  anchor  watch 
shall  be  required  of  the  oilers  between  the  hours  of 
5  P.  M.  to  6  A.  M. 

2.  When  in  port  and  watches  broken,  their  hours 
shall  be  those  of  day  workers,  and  shall  assist  with 
the  repairs  in  Engine  Department  as  directed  by 
the  engineer  in  charge. 


Nat.  Labor  Relations  Board  1703 

(Board's  Exhibit  No.  7 — continued) 

3.  Members  of  the  unlicensed  personnel  of  the 
Engine  Department  on  motor  vessels  when  required 
to  enter  the  casings  for  the  purpose  of  cleaning  or 
scaling-  shall  be  paid  the  tank-cleaning  rate. 

Section  7.  (a)  Firemen  at  sea:  On  watch  they 
shall  tend  the  fires,  clean  burners,  fuel  oil  strainers 
and  keep  their  stations  clean.  They  are  not  to  go 
above  the  first  grating,  behind  the  boilers  on  ship's 
side  or  on  ship's  side  abreast  the  boilers  or  below 
the  floor  plates  for  any  cleaning  or  painting  except 
to  clean  loose  oil  resulting  from  their  work.  Fire- 
men on  watch  shall  not  be  required  to  chip  these 
aforementioned  places.  They  are  not  to  tend  water 
unless  the  checks  and  guages  are  in  the  fire-room  in 
which  case  they  may  be  required  to  tend  water  and 
shall  be  rated  a  fireman-watertender.  For  vessels 
fitted  with  more  than  three  Scotch  boilers  and  where 
firemen  are  required  to  tend  wTater,  they  shall  not  be 
required  to  clean  any  station  with  the  exception  of 
the  floor  plates. 

Firemen  shall  assist  with  the  blowing  of  tubes 
where  vessel  is  equipped  with  mechanical  tube  blow- 
ing apparatus.  On  vessels  not  so  equipped  and 
where  tubes  are  blown  by  hand  by  opening  uptake 
doors  and  using  hand  lance,  the  firemen  assisting 
shall  be  paid  the  tank-cleaning  rate  for  such  time  as 
required  for  this  duty. 

(b)  Firemen  in  port:  When  watches  are  not 
broken,  their  duties  shall  be  the  same  as  at  sea. 
When  watches  are  broken  their  hours  shall  be  the 


1704  The  Texas  Company  vs. 

(Board's  Exhibit  No.  7 — continued) 
same  as  day  workers  and  their  duties  shall  consist 
of  assisting  in  the  general  repairs  and  maintenance 
as  directed  by  the  engineer  in  charge.  Firemen  on 
motor  vessels  when  not  required  to  tend  fires  at  sea 
may  be  required  to  do  maintenance  work  on  their 
watches  except  for  Saturday  afternoons,  Sundays 
and  holidays.  Maintenance  work  on  night  watches 
will  consist  of  general  cleaning  but  no  painting  or 
chipping  will  be  done. 

Section  8.  Firemen-watertenders  (combination). 
When  carried,  they  shall  perform  the  duties  of  fire- 
men as  defined  in  Section  7  and  tend  water  at  sea 
on  vessels  fitted  with  watertube  boilers  on  which 
two  boilers  are  used  for  the  main  engine.  If  more 
than  two  boilers  are  used  for  main  engines,  water- 
tenders  shall  be  carried.  In  port  when  watches  are 
broken  their  duties  shall  be  the  same  as  those  of 
firemen  in  port. 

Section  9.  The  storekeeper  when  carried,  at  sea 
or  in  port,  shall  supervise  and  assist  the  wipers  in 
the  maintenance  and  general  work  in  Engine  De- 
partment spaces,  keep  storerooms  in  order  as  di- 
rected by  the  engineer  and  assist  in  repair  work 
when  required. 

Section  10.  Wipers,  at  sea  and  in  port,  shall  be 
required  to  do  the  general  cleaning  and  upkeep  in 
the  Engine  Department  spaces  and  assist  in  repair 
work  as  directed  by  the  engineer  in  charge.  When 
cleaning  fuel  oil  and  domestic  fresh  water  tanks 
they  shall  receive  the  regular  tank-cleaning  rate. 


Nat.  Labor  Relations  Board  1705 

(Board's  Exhibit  No.  7 — continued) 
Wipers  shall  also  keep  the  wipers'  and  firemen's 
toilet,  washrooms  and  quarters  clean  on  ship's  time. 

Stewards'  Department  Working  Rules. 

Section  1.  The  chief  steward  shall  be  recognized 
as  the  head  of  the  Stewards'  Department  and  shall 
direct  the  work  of  the  personnel  employed  therein. 
The  steward  likewise  may  do  any  work  in  the  prep- 
aration of  meals  or  other  work  which  he  may  deem 
necessary  for  the  efficient  operation  of  the  depart- 
ment. 

Section  2.  The  hours  of  the  Stewards'  Depart- 
ment shall  be  eight  (8)  hours  each  day  in  a  spread 
between  6:15  A.  M.  to  6:15  P.  M.  except  for  the 
utility  man.  No  overtime  shall  be  paid  for  the  prep- 
aration and  serving  of  regular  meals  and  cleaning  of 
quarters,  galley  and  messrooms,  within  hours  speci- 
fied. 

Section  3.  Normal  manning  scale  of  stewards'  de- 
partment shall  be  as  follows: 

Number  of  Crew  Excluding  Manning  Scale 

Stewards'  Department  Stewards'  Department 
23  to  28  inclusive  6 

29  to  36  inclusive  7 

(a)  On  vessels  having  a  crew  of  37  or  more  ex- 
clusive of  Stewards'  Department,  additional  mem- 
bers of  the  Stewards'  Department  shall  be  added 
on  the  basis  of  one  (1)  additional  man  for  five  (5) 
or  less  of  additional  crew  or  passengers  carried. 
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(b)  One  employee  of  the  Stewards'  Department 
not  engaged  in  the  preparation  and  serving  of  food 
shall  be  rated  as  utility  man.  Hours  of  work  shall 
be  eight  hours  in  a  spread  between  5  A.  M.  and  5 
P.  M.  His  duties  shall  consist  of  lighting  the  gal- 
ley fires,  cleaning  the  toilets  and  bathrooms,  except 
those  of  firemen  and  sailors,  and  performing  gen- 
eral cleaning  work  under  the  supervision  of  the 
chief  steward. 

Section  4.  Members  of  the  Stewards'  Department 
shall  not  be  required  to  prepare  and  serve  other 
than  the  three  regular  meals  and  prepare  regular 
night  lunches  for  the  watches.  If,  on  the  orders  of 
the  master  or  commanding  officer,  lunches  are  served 
in  addition  to  the  three  regular  meals  already  pro- 
vided for,  one  hour's  overtime  shall  be  paid  to  each 
man  actually  engaged  in  the  preparing  and  serving 
of  such  lunches,  provided  however,  that  where  meals 
are  served  to  longshoremen  and  Panama  Canal  la- 
borers on  board  any  vessel,  the  sum  of  thirty  cents 
for  each  person  served  shall  be  equally  distributed 
to  those  actually  engaged  in  this  work,  in  lieu  of 
overtime. 

Section  5.  In  port  all  work  performed  on  Satur- 
day afternoons,  Sundays  and  holidays,  shall  be  paid 
for  at  the  regular  overtime  rate.  If  employees  in 
the  Stewards'  Department  are  required  to  work 
Saturday  afternoons  in  port,  they  shall  receive  not 
in  excess  of  four  hours'  overtime  pay  unless  the  as- 
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signment  requires  work  in  addition  to  their  regular 
duties  specified  in  Section  2. 

Section  6.  In  port  all  refuse  compartments  shall 
be  located  convenient  to  the  galley. 

Section  7.  No  member  of  the  Stewards'  Depart- 
ment shall  be  required  to  serve  coffee  or  meals  in 
the  engine  room,  nor  shall  they  be  required  to  enter 
the  engine  room  at  any  time.  Upon  order  of  the 
Master  they  may  be  required  to  serve  coffee  or  meals 
on  the  bridge. 

Section  8.  When  members  of  the  Stewards  De- 
partment are  required  to  stow  stores  away  requiring 
more  than  fifteen  minutes  they  shall  be  paid  over- 
time in  addition  to  their  regular  wages  at  the  over- 
time rate.  Members  of  the  Stewards'  Department 
shall  not  be  required  to  carry  stores  or  linens  from 
shore  to  vessel  or  from  vessel  to  shore. 

Section  9.  Members  of  the  Stewards'  Department 
shall  not  be  required  to  do  chipping,  scraping  or 
painting.  However,  the  utility  man  may  be  required 
to  "touch  up"  paint  when  necessary. 

Section  10.  For  vessels  running  coastwise  on  ar- 
rival at  discharge  port,  sufficient  bread,  if  available, 
will  be  supplied  for  a  forty-eight  hour  period. 

Article  IX 

Section  1.  Ratification  of  this  agreement  by  the 
unlicensed  personnel  employed  on  the  vessels  of  the 
Company  shall  be  conclusive  that  the  agreement  is 
binding  on  all  such  unlicensed  personnel   and  is 
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within  the  authorization  of  the  Constitution  of  the 
Union. 

Section  2.  In  the  event  that  any  provision  of  this 
contract  shall  at  any  time  be  declared  invalid  by  any 
court  of  competent  jurisdiction,  such  decision  shall 
not  invalidate  the  entire  agreement,  it  being  the  ex- 
press intention  of  the  parties  hereto  that  all  other 
provisions  not  so  declared  invalid,  shall  remain  in 
full  force  and  effect. 

In  witness  whereof,  the  parties  hereto  have  caused 
these  presents  to  be  executed  by  their  duly  author- 
ized officers  in  the  City  of  New  York,  State  of  New 
York  this  14th  day  of  January,  1938. 

NATIONAL   MARITIME 
UNION  OF  AMERICA 
DECK  DIVISION 

BY  JOE  CURRAN 
ENGINE  DIVISION 
BY  MOE  BYNE 
STEWARDS'  DIVISION 
BY  GETHYN  LYONS 

(Notary) 
By:     H.  ESSELBORN 

Manager,  Operating 

Division 

Standard  Oil  Company 

of  New  Jersey. 

(Notary) 
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The  following  Companies  have  signed  the  above 
agTeement : 

Standard  Oil  Co.  of  New  Jersey 

Socony- Vacuum  Oil  Co. 

Pennsylvania  Shipping  Co. 

Sinclair  Oil  Co. 

Gulf  Oil  Corp. 

C.  D.  Mallory  &  Co. 

Tide- Water  Associated  Oil  Co. 

The  following  Companies  are  to  be  signatory  to 
the  Agreement: 

The  Texas  Co. 

City  Service  Oil  Co. 

Pure  Oil  Co. 

Richfield  Oil  Co. 

Continental  Oil  Co. 

Kellogg  Steamship  Co. 

Pan-American  Petroleum  Co. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  9518 

THE  TEXAS  COMPANY,  MARINE  DIVISION, 

Petitioner, 
v. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board  by  its  Sec- 
retary, duly  authorized  by  Section  1  of  Article  VI, 
Rules  and  Regulations  of  the  National  Labor  Re- 
lations Board,  Series  2,  as  amended,  hereby  certifies 
that  the  documents  annexed  hereto  constitute  a  full 
and  accurate  transcript  of  the  entire  record  in  a 
proceeding  had  before  said  Board  entitled  "In  the 
Matter  of  The  Texas  Company,  Marine  Division 
and  National  Maritime  Union,  Port  Arthur 
Branch,"  the  same  being  Case  No.  C-1276  before 
said  Board,  such  transcript  including  the  pleadings, 
testimony  and  evidence  upon  which  the  order  of  the 
Board  in  said  proceedings  was  entered,  and  includ- 
ing also  the  findings  and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

1.  Amended  charge  filed  by  the  National  Mari- 
time Union,  Port  Arthur  Branch,  sworn  to  August 
24,  1938. 
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2.  Complaint  and  notice  of  hearing  issued  by 
the  National  Labor  Relations  Board,  dated  Septem- 
ber, 3,  1938. 

3.  Amended  answer  of  respondent,  sworn  to  Sep- 
tember 12,  1938. 

4.  Certified  copy  of  order  designating  Howard 
Myers  Trial  Examiner  for  the  National  Labor  Rela- 
tions Board,  dated  September  9,  1938. 

5.  Certified  copy  of  order  designating  Charles  E. 
Persons  Trial  Examiner  for  the  National  Labor  Re- 
lations Board  in  place  and  stead  of  Howard  Myers, 
dated  November  25,  1938. 

6.  Copy  of  respondents'  answer  to  complaint, 
sworn  to  September  9,  1938. 

Documents  listed  hereinabove  under  items  1-5, 
inclusive,  are  contained  in  the  exhibits  and  included 
under  the  following  item: 

7.  Stenographic  transcript  of  testimony  before 
Howard  Myers  and  Charles  E.  Persons,  Trial  Ex- 
aminers for  the  National  Labor  Relations  Board,  on 
September  12,  13,  14,  15,  16,  19,  20,  21,  22  and  No- 
vember 28  and  29,  1938,  respectively,  together  with 
all  exhibits  introduced  in  evidence. 

8.  Copy  of  Trial  Examiner  Myers's  Intermedi- 
ate Report,  dated  May  1,  1939. 

9.  Copy  of  respondent's  telegram,  dated  May  9, 
1939,  requesting  an  extension  of  time  for  filing  ex- 
ceptions to  intermediate  report. 

10.  Copy  of  telegram,  dated  May  10,  1939,  grant- 
ing request  for  additional  time  for  filing  exceptions. 

11.  Copy  of  respondent's  exceptions  to  the  in- 
termediate report,  dated  July  14,  1939. 
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12.  Copy  of  respondent's  letter,  dated  May  12, 
1939,  requesting  permission  to  file  briefs  and  oral 
argument. 

13.  Copy  of  letter,  dated  May  17,  1939,  granting 
permission  to  file  briefs. 

14.  Copy  of  notice  of  hearing  for  the  purpose  of 
oral  argument,  dated  September  22,  1939. 

15.  Copy  of  respondent's  request  for  further 
postponement  of  hearing,  dated  September  28,  1939. 

16.  Copy  of  letter  granting  aforesaid  request, 
dated  October  5,  1939. 

17.  Copy  of  notice  of  postponement  of  hearing, 
dated  October  5,  1939. 

18.  Copy  of  list  of  appearances  at  oral  argument 
held  October  24,  1939. 

19.  Copy  of  decision,  findings  of  fact,  conclusions 
of  law  and  order  issued  by  the  National  Labor  Rela- 
tions Board  January  24,  1940,  together  with  affidavit 
of  service  and  United  States  Post  Office  return  re- 
ceipts thereof. 

20.  Copy  of  respondent's  request  for  extension 
of  time  to  comply  with  Board's  order  or  take  other 
action,  together  with  copy  of  letter  dated  February 
2,  1940,  granting  request. 

21.  Copy  of  respondent's  motion  to  reopen  the 
record  and  for  leave  to  introduce  further  evidence, 
sworn  to  March  6,  1940. 

22.  Copy  of  order  denying  motion  to  reopen  the 
record  and  for  leave  to  introduce  further  evidence, 
dated  March  22, 1940. 
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In  testimony  whereof  the  Secretary  of  the  Na- 
tional Labor  Relations  Board,  being  thereunto  duly 
authorized  as  aforesaid,  has  hereunto  set  his  hand 
and  affixed  the  seal  of  the  National  Labor  Relations 
Board  in  the  City  of  Washington,  District  of  Co- 
lumbia, this  11  day  of  June  1940. 
[Seal]  NATHAN  WITT, 

Secretary 
NATIONAL  LABOR  RELATIONS 
BOARD 


[Endorsed]:  No.  9518.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Texas 
Company,  Petitioner,  vs.  National  Labor  Relations 
Board,  Respondent,  National  Maritime  Union  of 
America,  Intervener.  Transcript  of  Record  upon 
Petition  to  Review  and  Request  for  Enforcement 
of  Order  of  the  National  Labor  Relations  Board. 

Filed:  June  17,  1940. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  9518 


THE  TEXAS  COMPANY, 


Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 

PETITIONER'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  MATERIAL 
PARTS  OF  RECORD  PURSUANT  TO 
RULE  19 

STATEMENT  OF  POINTS 

Petitioner,  The  Texas  Company,  hereby  states 
the  points  on  which  it  intends  to  rely  on  this  peti- 
tion for  review,  as  follows: 

1.  There  is  no  substantial  evidence  in  the  record 
to  support  the  Board's  finding  and  conclusion  that 
your  petitioner,  by  anti-union  statements  and  in 
other  ways,  interfered  with,  restrained  and  coerced 
its  employees  in  the  exercise  of  rights  guaranteed 
by  Section  7  of  the  Act  and  thereby  engaged  in  un- 
fair labor  practices  within  the  meaning  of  Section 
8(1)  of  the  Act. 

2.  There  is  no  substantial  evidence  in  the  record 
to  support  the  Board's  finding  and  conclusion  that 
your  petitioner  warned  its  employees  against  orga- 
nization, threatened  to  discharge  Union  members 
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and  questioned  an  employee  about  membership  in 
the  Union  and  thereby  interfered  with,  restrained 
and  coerced  its  employees  on  its  vessel,  the  S.  S. 
' 'California",  in  the  exercise  of  the  rights  guaran- 
teed by  Section  7  of  the  said  Act. 

3.  There  is  no  substantial  evidence  in  the  record 
to  support  the  Board's  finding  and  conclusion  that 
your  petitioner  discharged  Clarence  Buckless  and 
J.  Gordon  Rosen  from  the  S.  S.  "Nevada"  because 
of  Union  activities. 

4.  There  is  no  substantial  evidence  in  the  record 
to  support  the  Board's  finding  and  conclusion  that 
your  petitioner  discharged  J.  Gordon  Rosen  from 
the  S.  S.  " Washington"  because  of  Union  activi- 
ties. 

5.  The  Board  erred,  as  a  matter  of  law,  in 
awarding  back  pay  to  Clarence  Buckless  for  the 
period  from  April  18,  1938  to  June  1,  1938,  since 
the  Board  did  not  direct  reinstatement  of  said 
Clarence  Buckless. 

6.  The  Board  erred,  as  a  matter  of  law,  in  di- 
recting reinstatement  of  J.  Gordon  Rosen  since  he 
had  obtained  regular  and  substantially  equivalent 
employment  elsewhere. 

7.  The  Board  erred,  as  a  matter  of  law,  in 
awarding  back  pay  to  J.  Gordon  Rosen  since  he  had 
obtained  regular  and  substantially  equivalent  em- 
ployment elsewhere. 

8.  The  Board  erred,  as  a  matter  of  law,  in  di- 
recting petitioner  to  cease  and  desist  and  to  take 
affirmative  action  as  specified  in  the  Board's  deci- 
sion and  order  and  to  post  notices  to  such  effect. 
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9.     The  Board  erred  in  sustaining  the  Trial  Ex- 
aminer's rulings  as  to  evidence,  as  follows: 

(a)  Denial  of  petitioner's  motion  to  strike 
out  the  testimony  of  Board's  witness  J.  Gor- 
don Rosen  respecting  telegrams  and  a  letter 
sent  by  members  of  the  crew  of  the  S.  S. 
" Washington"  to  the  New  York  office  of  peti- 
tioner, on  the  ground  there  is  no  evidence  that 
such  telegrams  and  letter  were  ever  received 
by  petitioner. 

(b)  Denial  of  petitioner's  motion  to  strike 
out  the  testimony  of  Board's  witness  J.  Gordon 
Rosen  as  to  talks  he  had  with  the  Masters  of 
petitioner's  vessels  as  a  representative  of  the 
seamen  on  such  vessels,  on  the  ground  such  evi- 
dence was  immaterial  and  irrelevant. 

(c)  Denial  of  petitioner's  motion  to  strike 
out  the  testimony  of  Board's  witness  J.  Gordon 
Rosen  describing  meetings  of  ships  crews  and 
conversations  he  had  with  the  Masters  and 
other  officials  of  the  S.  S.  "Nevada"  and  the  S. 
S.  " Washington",  on  the  ground  such  conver- 
sations were  hearsay. 

10.  The  Board  erred  in  denying  petitioner's  mo- 
tion to  reopen  the  record  and  for  leave  to  introduce 
further  and  newly  discovered  evidence  to  establish 
that  J.  Gordon  Rosen  had  obtained  regular  and  sub- 
stantially equivalent  employment  elsewhere. 

11.  The  Board  erred  in  holding  that  the  facts 
alleged  in  petitioner's  motion  to  reopen  the  record 
and  for  leave  to  introduce  further  and  newly  dis- 
covered evidence  in  respect  to  J.  Gordon  Rosen  did 
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not  establish  that  said  J.  Gordon  Rosen  had  ob- 
tained regular  and  substantially  equivalent  employ- 
ment elsewhere. 

DESIGNATION  OF  PARTS  OF  RECORD 

Petitioner  hereby  designates  the  parts  of  the  rec- 
ord which  it  deems  necessary  for  consideration  of 
the  aforesaid  points,  as  follows: 

Testimony 

Testimony  of  J.  P.  Roney  (Stenographer's 
Minutes  pp.  14-48) 

Testimony  of  J.  Gordon  Rosen  (Stenograph- 
er's Minutes  pp.  124-455;  1130-1131) 

Testimony  of  George  B.  Hart  (Stenograph- 
er's Minutes  pp.  455-477) 

Testimony  of  James  P.  Blasingame  (Stenog- 
rapher's Minutes  pp.  477-626) 

Testimony  of  Clarence  Buckless  (Stenog- 
rapher's Minutes  pp.  627-886;  1132;  1895-1932) 

Testimony  of  Leo  Hermen  (Stenographer's 
Minutes  pp.  1007-1098) 

Testimony  of  John  Owens  (Stenographer's 
Minutes  pp.  1098-1102) 

Testimony  of  E.  H.  Baldwin  (Stenographer's 
Minutes  pp.  1132-1241) 

Testimony  of  Dave  Rosen  (Stenographer's 
Minutes  pp.  1241-1318) 

Testimony  of  Carl  C.  Tranberg  (Stenograph- 
er's Minutes  pp.  1516-1648) 

Testimony  of  Hugo  Swanson  (Stenograph- 
er's Minutes  pp.  1649-1713) 
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Testimony  of  Herman  Hopper  (Stenograph- 
er's Minutes  pp.  1715-1736;  1760-1762) 

Testimony  of  Charles  L.  Olson  (Stenograph- 
er's Minutes  pp.  1737-1760) 

Testimony  of  Clarence  V.  Peterson  (Stenog- 
rapher's Minutes  pp.  1980-1993) 

Testimony  of  G.  A.  Bergman,  (Stenogra- 
pher's Minutes  pp.  1995-2060;  2253-2265) 

Testimony  of  Ernest  Zihrul  (Stenographer's 
Minutes  pp.  2060-2083;  2163-2165) 

Testimony  of  J.  W.  Carr  (Stenographer's 
Minutes  pp.  2085-2163) 

Testimony  of  C.  B.  Johannesen  (Stenograph- 
er's Minutes  pp.  2165-2229) 

Stipulations  and  Admissions 
Stipulation  as  to  testimony  of  Peter  Peter- 
son (Stenographer's  Minutes  p.  1976,  line  19  to 
p.  1979,  line  4) 

Admission  of  counsel  relative  to  other  em- 
ployment obtained  by  J.  Gordon  Rosen  (Stenog- 
rapher's Minutes  p.  1965,  line  25  to  p.  1971, 
line  14) 

Exhibits 

Board's  Exhibit  B-2-A  (Complaint) 
Board's  Exhibit  B-2-C    (Amended  charges) 
Board's  Exhibit  B-4  (Amended  answer) 
Board's  Exhibit  B-6 
Board's  Exhibit  B-7 
Board's  Exhibit  B-8 
Board's  Exhibit  B-9 
Board's  Exhibit  B-10 
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Respondent's  Exhibit  R-12 
Respondent's  Exhibit  R-18 
Respondent's  Exhibit  R-19-A 
Respondent's  Exhibit  R-20-B 

Pleadings,  Motions,  Orders  etc. 

Complaint 

Amended  Answer 

Intermediate  Report  of  Trial  Examiner 

Exceptions  to  Intermediate  Report 

Decision  of  Board 

Motion  to  Reopen 

Order  Denying  Motion  to  Reopen 

Argument  and  Rulings  on  Motion  to  Dismiss 
(Stenographer's  Minutes  p.  1969,  line  14  to  p. 
1971,  line  14;  p.  2281,  line  17  to  p.  2283,  line 
15) 

Dated  August  22,  1940. 

Respectfully  submitted, 

ALBERT  E.  VAN  DUSEN, 

135    East    42nd    Street,    New 
York  City,  N.  Y. 
J.  A.  McNAIR, 

929   So.   Broadway,   Los  An- 
geles, California 
JAMES  H.  PIPKIN, 

P.    O.    Box    2332,    Houston, 

Texas. 
Attorneys  for  Petitioner,  The 
Texas  Company. 

[Endorsed]:     Filed    Aug.    26,     1940.     Paul    P. 
O'Brien,  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

RESPONDENT'S   AMENDED    DESIGNATION 
OF  PORTIONS  OF  RECORD  TO  BE  PRINTED 

Comes  now  the  National  Labor  Relations  Board, 
respondent  in  the  above  proceeding,  and,  by  way  of 
amendment  to  respondent's  Designation  of  Record 
previously  filed  herein,  hereby  designates  the  fol- 
lowing parts  of  the  record  as  that  portion  to  be 
contained  in  the  printed  record  in  addition  to  those 
parts  heretofore  designated  by  petitioner,  the  refer- 
ences being  to  the  typewritten  transcript  and  ex- 
hibits certified  by  the  respondent  and  filed  herein: 

1.     Prom  page  889,  line  4,  to  page  889,  line 
14. 

From  page  893,  line  1,  to  page  896,  line  4. 
From  page  912,  line  6,  to  page  912,  line  23. 
From  page  921,  line  17,  to  page  922,  line  14. 
From  page  928,  line  24,  to  page  930,  line  5. 
From  page  951,  line  1,  to  page  951,  line  24. 
From  page  1475,  line  23,  to  page  1476,  line  12. 
From  page  1486,  line  1,  to  page  1498,  line  2. 
From  page  1841,  line  5,  to  page  1841,  line  20. 
From  page  1854,  line  17,  to  page  1858,  line  8. 
From  page  1859,  line  4,  to  page  1859,  line  8. 
From  page  1874,  line  15,  to  page  1876,  line  1. 
From  page  1878,  line  20,  to  page  1879,  line  9. 
From  page  1886,  line  8,  to  page  1886,  line  25. 
From  page  1891,  line  6,  to  page  1891,  line  25. 
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2.     Board's  Exhibit  5. 
Dated  at  Washington,  D.  C,  this  21st  day  of  Sep- 
tember 1940. 

LAURENCE  A.  KNAPP, 
Assistant  General  Counsel 

[Endorsed]:    Filed    Sept.    28,    1940.    Paul    P. 
O'Brien,  Clerk. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  9518 
THE  TEXAS  COMPANY 


Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 

NATIONAL  MARITIME  UNION  OF 
AMERICA, 

Intervener. 

Upon  Petition  to  Review,  and  Request  for  Enforce- 
ment of,  Order  of  the  National  Labor  Rela- 
tions Board 

OPINIONS 

Before:   Denman,  Mathews  and  Stephens,   Circuit 

Judges. 
Denman,  Circuit  Judge : 

Petitioner,  owning  and  operating  a  fleet  of  ocean 
going  gasoline  and  oil  tankers,  admittedly  engaged 
in  interstate  and  foreign  commerce,  petitions  to 
have  set  aside  an  order  of  the  National  Labor  Re- 
lations Board  (a)  ordering  petitioner  to  cease  and 
desist  from  the  unfair  labor  practice  of  discourag- 
ing the  organization  of  its  crew  employees  from 
collective  bargaining;  (b)  ordering  the  payment 
of  back  pay  to  one  seaman  and  the  reinstatement 
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with  back  pay  of  another,  found  by  the  Board  to 
have  been  discharged  because  of  their  activities  as 
representatives  of  the  crew  in  attempted  collective 
bargaining  with  their  captains;  and  (c)  ordering 
the  posting  of  cease  and  desist  notices  on  all  its 
vessels.  The  Board  cross-petitions  for  a  decree  en- 
forcing its  order. 

Concerning  the  discharge  of  the  two  seamen,  we 
consider  the  proceeding  before  the  Board  as  con- 
ducted with  a  complete  disregard  of  the  body  of 
Congressional  safety  legislation  for  the  manning, 
navigation  and  management  of  vessels  created  to 
protect  the  lives  of  the  members  of  the  crew.  The 
particular  statutes  here  applicable  are  later  con- 
sidered, but  the  titles  for  the  contained  enactments 
for  the  last  75  years  regulating  officers  and  seamen 
of  merchant  vessels  proclaim  the  primary  purpose 
of  Congress  to  be  the  "better  security  of  life  on 
board  vessels,  etc.,"  "the  better  protection  of  life," 
"to  promote  safety  at  sea,"  "the  further  protec- 
tion of  seamen"  and  "  for  the  protection  of  such 
seamen."1 

The  Board  here  seeks  to  have  us  hold  that  the 
captain  of  the  ocean  going  steamer  "Nevada" 
should  have  retained  on  his  ship  as  boatswain,  the 
general  superintendent  over  the  crew  (under  the 
licensed  officers),  one  Buckless,  a  habitual  drunk- 
ard, who  had  been  elected  one  of  the  "Nevada's" 


Successively  these  titles  are  in  16  Stats.  440;  35 
Stats.  55;  38  Stats.  1164;  17  Stats.  262,  and  30 
Stats.  757. 


Nat.  Labor  Relations  Board  1727 

labor  leaders.  The  Board  would  have  us  hold  this, 
although  the  Board  itself  holds  in  the  same  pro- 
ceeding that  Buckless'  habitual  drunkenness  war- 
ranted his  discharge  from  the  steamer  "Washing- 
ton" less  than  two  months  after  his  discharge  from 
the  "Nevada." 

The  testimony  of  the  "Nevada's"  officers  of 
Buckless'  drunken  habits  was  uncontradicted  and 
the  Board  finds  that  "the  evidence  does  not  en- 
tirely support"  Buckless'  denial  that  his  drunken- 
ness interfered  with  the  performance  of  his  duties 
in  superintending  the  sailors.  Instead  of  giving 
the  officers'  testimony  the  consideration  required  by 
the  principals  stated  in  Penninsula  and  Occidental 
S.  S.  Co.  v.  K  L.  R.  B.,  98  F.  (2d)  411,  414,  cert, 
den.  305  U.  S.  653,  apparently  no  consideration  was 
had  of  the  concept  that  a  ship's  captain  should 
eliminate  a  habitually  drunken  seaman  before  his 
conduct  could  endanger  all  on  board. 

The  duties  and  obligations  of  the  master  of  the 
ship  in  making  up  and  controlling  his  crew  cannot 
be  determined  by  the  study  of  the  management  of, 
say,  a  great  automobile  factory.  An  automobile 
factory  is  not  a  moving  mass  of  steel  floating  in 
the  ocean,  whose  propulsion  must  be  controlled  by 
instant  intelligent  cooperation  of  commander  and 
his  seamen  and  engineers  while  driven  through  a 
storm  or  the  obscuration  of  rain,  fog  or  smoke  in 
heavily  traveled  shipping  lanes  or  in  approaching 
and  passing  through  narrow  channels  with  cross 
tidal  and  river  currents,  or,  as  for  four  years  from 
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1914  to  1918  in  the  Great  War,  in  the  zigzag 
maneuvers  of  a  convoy,  or,  steaming  alone,  in 
avoiding  a  submarine  or  dodging  a  torpedo, — the 
latter  situations  not  beyond  the  reasonable  contem- 
plation of  the  Board  at  the  time  of  the  writing  of 
its  briefs  and  of  its  argument. 

Nor  is  the  psychology  of  the  workers  in  a  mill, 
living  in  their  comfortable  homes  with  their  fami- 
lies and  with  diversions  of  modern  town  life,  the 
gauge  for  the  seaman's  mind,  living  in  necessarily 
cramped  quarters,  though  vastly  improved  now 
through  the  pressure  of  their  labor  organizations, 
having  16  hours  unoccupied  time  between  watches, 
without  the  recreations  and  diversions  which  come 
to  men  living  ashore. 

In  the  life  of  factory  workers  are  no  such  dangers 
as  require  a  maximum  of  ten  years  penal  servitude 
for  one  who  by  force,  fraud  or  intimidation  resists 
or  prevents  the  master  in  the  free  and  lawful  exer- 
cise of  his  authority,2  nor  is  there  need  for  a  maxi- 
mum two  year  sentence  for  assaulting  a  mill  super- 
intendent as  there  is  for  assaulting  a  ship's  officer,3 
nor  for  giving  a  mill  superintendent  authority  to 
place  his  employees  in  irons  on  bread  and  water, 
with  full  rations  only  on  every  fifth  day,  for  con- 
tinued wilful  disobedience  of  lawful  commands  or 
neglect  of  duty  at  sea.4  The  mill  manager  fires  such 
employees  outside  the  yard  gates.  The  master  must 


2Criminal  Code,  §  293;  18  USCA  484. 
346  USCA  701,  6. 
H6  USCA  701,  5. 
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have  the  power  to  compel  the  services  of  such  men 
for  the  safety  of  all  on  board.  This  distinction 
between  the  two  employments  is  the  basis  of  the 
holding  of  the  Fourth  Circuit  in  Rees  v.  United 
States,  95  F.  (2d)  784,  792. 

In  our  opinion  the  Board  has  erred  in  failing 
to  recognize  that  these  maritime  safety  laws  are 
paramount  to  the  National  Labor  Relations  Act 
wherever  the  Board's  proposed  orders  may  increase 
the  danger  which  the  long  established  safety  legisla- 
tion of  Congress  seeks  to  prevent  or  lessen.5 

It  needs  but  an  extreme  illustration  to  make  clear 
our  views  of  the  supremacy  of  the  maritime  safety 
laws  to  those  not  familiar  (as  the  Board  here 
appears)  with  the  universal  hazards  of  navigation, 
and  particularly  in  this  case,  in  the  management, 
in  port  and  at  sea,  of  vessels  carrying  highly  explo- 
sive and  inflammable  cargoes  of  gasoline  and  oil. 
Unlike  general  cargo  vessels,  the  tanker  is  subject 
to  the  dangers  of  her  peculiar  cargo  in  port  as  well 
as  at  sea.  In  some  respects  that  menace  is  heightened 
in  loading  and  discharging. 

Take,  for  such  illustration,  the  situation  of  any 
steamer  just  leaving  dock,  at  dusk  and  in  hazy 
weather,  to  traverse  a  harbor  crowded  with  moving 
vessels.  There  the  highest  vigilance  is  required  of 
the  lookouts  in  the  bow  to  warn  of  the  presence  and 


5Dangerous  enterprises  on  land  have  similar  pro- 
tective legislation  involving  appraisal  of  their  rela- 
tionship to  the  National  Labor  Relations  Act.  The 
highly  specalized  economic  and  social  life  on  a  ship 
at  sea  warrants  the  consideration  here  extended. 
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movements  of  other  vessels,  the  smartest  and  most 
concentrated  attention  of  the  helmsman  to  orders 
for  immediate  change  of  course  and  of  the  sailor 
or  officer  telegraphing  the  orders  to  the  engine  room 
for  a  change  of  speed  or  a  reverse.  If  at  that 
moment  the  two  elected  representatives  of  the  ves- 
sel's labor  organization  should  make  a  vigorous  and 
disturbing  appeal  to  the  lookout,  helmsman  and 
man  at  the  engine  room  telegraph  to  demand  the 
righting  of  some  claimed  wrong  in  the  treatment 
of  the  crew,  it  is  apparent  that  because  the  two 
men  are  labor  organizers  there  is  the  greater 
reason  for  their  discharge  the  moment  the  safety 
of  the  vessel  permits.  Their  organizing  power  and 
the  prestige  of  their  representative  position  make 
their  appeal  for  the  righting  of  grievances,  at  such 
a  time,  the  greater  menace  to  the  lives  of  the  crew 
they  represent. 

If  a  seaman  without  the  power  and  prestige  of 
such  union  authority  were  to  start  such  a  discussion 
at  such  a  time  he  probably  would  be  told  in  sea- 
men's vernacular  to  "get  the  hell  out  of  here"  and 
no  harm  be  done.  Quite  likely  in  the  discipline  of 
the  ship,  her  captain  would  give  such  an  intruder 
no  more  than  a  vigorous  tongue  lashing.  However, 
the  captain  properly  would  be  deprived  of  his  license 
by  the  Inspectors  in  the  course  of  the  Congression- 
ally  created  proceedings6  following  a  collision  and 
a  sinking  and  drowning  of  some  of  the  sailors  caused 


646  USCA  239,  as  amended  41  Stats.  1381,  con- 
sidered infra. 
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by  such  distracting  interference  of  the  labor  leaders, 
if  he  failed  to  discharge  them  and  log  them  as  dis- 
charged, because  of  the  abuse  of  their  power  as 
such  leaders.  And  this,  although  the  abused  power 
is  one  the  proper  exercise  of  which  is  protected  by 
the  National  Labor  Relations  Act. 

It  may  be  said  that  the  above  is  an  occurrence 
too  remote  in  likelihood  to  be  of  illustrative  value. 
To  be  sure,  sober-minded  men  so  would  not  risk 
their  own  lives  and  those  of  their  mates..  But  is 
such  a  situation  unlikely  with  a  labor  agitator  who 
is  a  habitual  drunkard  and  who  is  shown,  by  uncon- 
tradicted testimony,  repeatedly  to  have  boarded  his 
vessel  in  various  intensities  of  intoxication?  In  this 
proceeding  it  is  of  outstanding  importance  that  the 
Board  was  dealing  with  a  hundred  percent  labor 
crew  furnished  the  Texas  Company  by  a  C.  I.  O. 
union,  in  which  crew,  the  Board's  brief  admits, 
there  was  "repeated  drunkenness"  from  the  drink- 
ing which  was  "especially  prevalent." 

Indeed,  from  the  condition  which  the  Board  found 
on  the  "Nevada",  it  would  be  over  straining  human 
self-control  if  some  of  its  officers  contemplating  the 
command  of  the  vessel  in  dangerous  emergency, 
with  the  admitted  combination  of  the  unionization 
of  his  vessel  and  the  drunkenness  of  his  crew,  which 
had  elected  a  confirmed  drunkard  as  their  labor 
leader,  did  not  sometimes  think  what  one  of  them 
said:  "Just  a  minute,  there  is  one  thing  I  want  to 
tell  you  we  don't  allow  on  this  ship,  and  that  is 
getting  drunk,  missing  watches,  and  we  don't  allow 
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any  agitation  with  the  crew  on  this  union  business."7 
The  question  here  is  whether  a  ship's  captain  is 
deprived  of  the  power  to  make  his  ship  safe  for  all 
the  lives  entrusted  to  his  care  by  discharging  a 
drunken  boatswain  con  amore  because  he  is  a 
drunken  labor  leader. 

It  requires  no  straining  of  judicial  notice  to  real- 
ize the  position  of  the  labor  leaders  of  the  crew 
in  the  closely  knit  social  organization  of  the  con- 
fined area  of  the  vessel,  often  heated  by  jurisdic- 
tional contests  of  rival  unions.  The  men  elected  to 
represent  the  crew  or  a  part  of  it,  can  make  or 
break  the  discipline  necessary  in  the  vessel's  navi- 
gation and  management  for  the  safety  of  everyone 
one  board.  In  a  way  they  become  the  social  arbiters 
of  their  followers.  Their  example  is  "an  imponder- 
able of  the  heaviest  weight"  as  a  witty  Irish  M.  P. 
is  reported  to  have  put  it.  There  is  an  old  sea  saying 
that  "a  drunken  captain  makes  a  drunken  crew." 


7Note  by  Denman,  C.  J.,  individually:  Lest  the 
inference  be  drawn  that  unionization  and  drunken- 
ness are  necessarily  connected,  it  may  not  be  irrele- 
vant for  the  writer  of  this  opinion  to  state  that  he 
left  his  practice  and  from  1919  to  1926  had  final 
authority  in  the  management  of  a  fleet  of  coastwise 
vessels  operating  between  Pacific  Coast  ports.  By 
his  choice,  and  without  agreement  or  negotiation, 
the  crews  were  one  hundred  percent  unionized, — 
that  form  of  crew  organization  seeming  to  yield 
the  greatest  sobriety  and  efficiency  in  the  fleet's 
operations.  What  the  court  is  considering  in  this 
opinion  is  the  Board's  view  of  the  conditions  pre- 
vailing on  one  particular  vessel. 
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It  well  may  be  equally  true  of  the  crew  of  a  ship 
having  a  drunken  labor  leader. 

It  is  a  given  quantity  in  a  ship  captain 's  command 
that  a  varying  percentage  of  his  crew  over-indulges 
in  intoxicating  liquor.8  It  is  a  necessary  part  of  his 
management  to  exercise  a  wise  discretion  in  elimi- 
nating those  who  are  not  fit  as  lookout  or  at  the 
wrheel  or  engine  room  bells  because  of  dullness  of 
mind  and  nerve  response  when  emerging  from  in- 
toxication or  because  actually  intoxicated  when  at 
station.  One  false  shout  from  the  bow,  one  failure 
in  instant  dropping  anchors,  one  wrong  turn  of  the 
wheel,  or  one  wrong  pull  of  the  telegraph  well  may 
send  the  vessel  crashing  through  the  fog  into  an- 
other or  on  the  rocks. 

Particularly  dangerous  are  drunkenness  and  the 
ensuing  dullness  in  the  crew  of  a  gasoline  or  oil 
tanker.  This  court  has  had  occasion  to  consider  the 
menace  of  gases  coming  off  oil  cargoes  in  the  case 
of  McGill  v.  Michigan  S.  S.  Co.,  144  F.  788,  790, 
where  by  a  fuel  oil  gas  explosion  a  steamer  was 
blown  in  two,  with  a  large  loss  of  life,  while  lying 
at  dock  in  San  Francisco  harbor.  The  confined 
spaces  of  a  tanker  well  may  contain  such  dangerous 
gases  from  leakage  from  her  oil  compartments.  A 
drunken  or  drink-dulled  man,  not  realizing  the  oil 
gas  fumes,  may  throw  his  lighted  cigarette  or  match 


8Cf.  The  provision  for  suspending  or  revocation 
of  officers'  licenses  for  intemperate  habits.  Cap- 
tains, 46  USCA  226;  Mates,  id.  228;  Engineers, 
id.  229. 
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or  empty  his  pipe  ashes  and  send  everyone  to  the 
bottom.  With  a  gasoline  cargo  drunkenness  is  an 
even  greater  menace.  Obviously  the  menace  is 
further  heightened  by  the  presence  in  the  crew  of 
a  habitual  drunken  labor  leader,  also  boatswain, 
setting  the  example  of  intoxication  to  the  men  under 
him. 

The  exercise  of  the  captain's  discretion  in  the 
make-up  of  a  crew  to  afford  the  safety  to  all  in 
the  hazards  of  maritime  employment  cannot  well 
be  appraised  by  the  after- wisdom  of  judges  in  cham- 
bers and  officials  at  their  desks.  That  after-wisdom 
will  not  raise  a  wreck  from  the  bottom  of  the  sea, 
or  resurrect  the  drowned  or  explosion-shattered 
members  of  a  crew. 

Congress  in  its  statute  of  February  28,  1871,9 
gave  to  the  local  boards  of  inspectors  the  power  to 
suspend  or  revoke  the  licenses  of  a  master  who  has 
"endangered  life"  or  has  been  "guilty  of  *  *  * 
negligence"  in  the  performance  of  his  duties.  In 
present  day  practice  the  sailors  often  are  supplied 
through  union  or  other  hiring  halls.  Nevertheless, 
a  captain  is  "guilty  of  *  *  *  negligence"  if  he  fail 
to  see  to  it  that  the  crew  shall  be  a  true  "comple- 
ment" "sufficient"  for  the  safe  conduct  of  the  voy- 
age, as  required  by  that  Act.  Where  a  crew  is  not 
first  chosen  by  the  captain,  he  must  promptly  weed 
out  any  who  constitute  a  menace  to  his  general  dis- 
cipline or  to  the  safe  navigation  of  his  ship. 


9R.  S.  4450,  now  expanded  by  the  Act  of  May  27, 
1936,  49  Stats.  1381,  46  USCA  239. 
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A  crew  is  not  a  "complement"  or  "sufficient" 
simply  because  there  are  enough  individuals  to  nil 
all  the  positions  required  by  the  United  States  In- 
spectors under  46  USCA  222,  R.  S.  4463,  as  amended 
in  40  Stats.  548.  This  court  considered  and  decided 
that  question  with  reference  to  the  Chinese  crew 
of  the  "City  of  Rio  de  Janeiro."  We  denied  a  limi- 
tation of  liability  to  the  Pacific  Mail  Steamship 
Company  because  the  Chinese,  though  shown  to  be 
excellent  sailors,  could  not  understand  the  com- 
mands of  the  white  officers  and  hence  the  lifeboats 
were  not  launched  in  sufficient  time  to  save  the 
people  on  board.  Concerning  the  duty  both  by  the 
general  maritime  law  and  under  section  4463  of  the 
Revised  Statutes,  now  46  USCA  222,  we  stated  and 
held: 

"It  is,  as  was  said  by  Judge  Hawley  in  Re 
Meyer  (D.  C.)  74  Fed.  885,  'the  duty  of  the 
owners  of  a  steamer  carrying  goods  and  pas- 
sengers, not  only  to  provide  a  seaworthy  vessel, 
but  they  must  also  provide  the  vessel  with  a 
crew  adequate  in  number,  and  competent  for 
their  duty  with  reference  to  all  the  exigencies 
of  the  intended  route';  not  merely  competent 
for  the  ordinary  duties  of  an  uneventful  voy- 
age, but  for  any  exigency  that  is  likely  to  hap- 
pen, such,  for  example,  as  unfortunately  did 
happen  in  the  present  case — the  striking  of  the 
ship  on  a  reef  of  rocks — and  the  consequent  im- 
perative necessity  for  instant  action  to  save  the 
lives  of  passengers  and  crew.  The  duty  rested 
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upon  the  petitioner  to  be  prepared  for  such  an 
emergency,  not  only  by  reason  of  the  statute 
cited,  but  by  the  general  maritime  law.  In  the 
case  of  The  Bark  Gentleman,  Olcott,  115,  Fed. 
Cas.  No.  5,324,  it  was  held  that  the  owners  were 
liable  for  furnishing  an  inadequate  crew,  which 
they  shipped  at  the  Gambia  river,  West  Africa, 
large  enough  in  numbers,  but  sick  with  fever. 
In  Tait  v.  Levy,  14  East,  482,  it  was  held  that, 
where  the  captain  did  not  know  the  coast  and 
entered  the  enemy's  port,  and  was  captured, 
the  vessel  was  "incompetently  fitted  out,"  be- 
cause there  was  no  proper  master  for  the  pur- 
pose of  the  voyage.  In  Parsons  v.  Empire 
Transportation  Company,  111  Fed.  202,  208,  49 
C.  C.  A.  302,  we  held  that,  where  the  owners 
appointed  an  incompetent  superintendent  to 
manage  ships  in  Alaskan  waters,  they  were  not 
entitled  to  a  limitation  of  liability  for  loss  aris- 
ing from  sending  out  a  barge  in  wintry  and 
stormy  weather.  There  can,  in  our  opinion,  be 
no  doubt  that  the  crew  of  a  ship  must  be  not 
only  sufficient  in  numbers,  but  also  competent 
for  the  duties  it  may  be  called  upon  to  per- 
form. 

In  Re  Pacific  Mail  S.  S.  Co.,  130  F.  76,  82. 

It  is  obvious  that  drunken  or  drink-dulled  sailors 
on  lookout  or  at  the  wheel  well  may  be  as  great  a 
menace  as  the  fever  stricken  crew  on  the  wrecked 
bark,  "Gentleman",  or  as  the  Chinese  at  the  life- 
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boat  falls  of  the  "Rio  de  Janeiro,"  who  could  not 
understand  the  commands  of  the  officers  ordering 
their  launching. 

For  these  reasons  we  refuse  to  hold  that  the 
habitual  drunkard  Buckless  should  have  been  re- 
tained as  boatswain  to  superintend  the  crew  of  the 
"Nevada",  or  order  that  the  Texas  Company  make 
good  to  him  any  back  pay.  We  conclude  that  such 
an  order  would  not  only  be  in  derogation  of  the  effi- 
cient enforcement  of  the  Congressional  maritime 
safety  laws,  but  that  it  would  bring  discredit  to  the 
National  Labor  Relations  Act  instead  of  effectuat- 
ing its  purpose. 

With  regard  to  the  Board's  petition  for  a  res- 
toration of  one  Rosen,  another  labor  leader  on  the 
"Nevada,"  to  the  position  of  quartermaster 
(helmsman),  it  is  apparent  that  the  issue  of  the 
propriety  of  his  discharge  was  tried  by  a  Board 
having  a  misconception  of  the  captain's  duty  and 
obligation  to  all  on  the  vessel  with  regard  to  their 
safety.  It  appears  that  after  Buckless'  discharge, 
Rosen,  as  labor  leader,  proceeded  to  agitate  among 
the  seamen  against  the  captain  for  his  entirely 
justifiable  action.  Nothing  could  be  more  disrup- 
tive of  the  necessary  respect  due  the  captain's 
proper  decision  in  matters  of  ship  discipline.  The 
fact  that  Rosen  was  a  labor  leader  heightened  the 
wrong.  During  Rosen's  active  leadership  there  had 
been  threats  of  an  illegal  sit-down  strike  of  the 
crew  because  there  was  among  them  one  member 
of  the  International  Seaman's  Union.     There  was 
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a  jurisdictional  dispute  between  his  C.  I.  O.  union 
and  the  I.  S.  U.  and  Rosen  used  the  structure  of 
the  vessel  itself  to  display  on  her  side  a  large  C.  I. 
O.  banner  as  she  came  into  port.  A  labor  leader 
so  actively  engaged  in  jurisdictional  and  other  agi- 
tation among  the  crew,  in  part  highly  improper  and 
in  part  justified,  wTell  may  have  been  absent  from 
his  station  and  inattentive  to  his  duties,  as  testified 
by  the  ship's  officers.  Cf.  Penninsula  and  Occiden- 
tal S.  S.  Co.  v.  National  Labor  Relations  Board, 
supra.  It  is  of  note  that  three  other  active  labor 
leaders  not  shown  to  have  engaged  in  conduct  sub- 
versive to  the  ship's  necessary  discipline  remain  as 
members  of  the  crew. 

Since  the  entire  proceeding  was  conducted  with 
such  an  ignoring  of  the  long  established  Congres- 
sional legislation  for  the  protection  of  life  at  sea 
and  with  such  a  misconception  of  the  powers  of  a 
ship's  officers  and  managers  necessary  in  such  proj 
tection,  we  deem  it  for  the  best  interests  of  the  par- 
ticipating parties  and  for  labor  legislation  gen- 
erally to  remand  to  the  now  reconstructed10  Board 
the  proceedings  leading  to  those  portions  of  the 
Board's  order,  other  than  that  concerning  the  dis- 
charge and  back  pay  of  Buckless,  for  a  reconsid- 
eration— having  in  view  this  opinion.  Ford  Motor 
Company  v.  National  Labor  Relations  Board,  305 
U.  S.  364,  373;  National  Labor  Relations  Board  v. 
Cowell  Portland  Cement  Co.,  108  F.  (2d)  198,  206 


10Cf.    Opinion    of    Mr.    Justice    Frankfurter    in 
Graves  v.  N.  Y.  ex  rel.  O'Keefe,  306  U.  S.  466,  487. 


Nat.  Labor  Relations  Board  1739 

(CCx\-9) ;  National  Labor  Relations  Board  v. 
Sterling  Electric  Motors,  Inc.,  118  F.  (2d)  893,  897 
(CCA-9),  decided  March  14,  1941. 

We  deny  enforcement  of  the  order  so  far  as  it 
concerns  the  discharge  and  back  pay  of  Buckless. 
WILLIAM  DENMAN 

United  States  Circuit  Judge 
CLIFTON  MATHEWS 

United  States  Circuit  Judge 


United  States  Circuit  Judge 


&' 


Stephens,  Circuit  Judge   (Specially  concurring  in 
part  and  dissenting  in  part). 

I  concur  in  the  denial  of  enforcement  of  the 
National  Labor  Relations  Board's  order  so  far  as 
it  concerns  the  discharge  and  back  pay  of  Buckless, 
and  base  my  concurrence  generally  upon  the  in- 
temperance of  this  seaman.  However,  since  I  am 
unable  to  agree  completely  with  the  majority 
opinion  upon  this  subject  I  confine  my  concurrence 
to  the  result  reached. 

I  believe  the  order  should  be  enforced  as  to  all 
other  issues  and  register  my  dissent  as  to  the  con- 
clusions reached  by  my  associates  in  regard  thereto. 
ALBERT  LEE  STEPHENS 
U.  S.  Circuit  Judge 

[Endorsed] :  Filed  May  23,  1941. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  9518. 
THE  TEXAS  COMPANY, 


Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD,   * 

Respondent. 

NATIONAL  MARITIME  UNION  OF 
AMERICA, 

Intervener. 
DECREE 

The  Texas  Company  having  petitioned  this  Court 
on  May  7,  1940,  to  review  the  order  of  the  National 
Labor  Relations  Board  herein,  entered  on  January 
24,  1940,  and  the  said  National  Labor  Relations 
Board  having  filed  on  Jun  26,  1940,  its  answer  to 
said  petition  for  review,  and  its  request  for  en- 
forcement of  its  said  order,  and  the  National  Mari- 
time Union  of  America  having  been  granted  per- 
mission on  June  10,  1940,  to  intervene  in  this  pro- 
ceeding, and  upon  consideration  of  the  foregoing, 
and  of  the  certified  transcript  of  record  trans- 
mitted by  said  National  Labor  Relations  Board, 

It  Is  Ordered,  Adjudged  and  Decreed  by  this 
Court  that  the  petition  for  enforcement  of  the  said 
Order  of  the  said  National  Labor  Relations  Board 
be,  and  hereby  is  denied  so  far  as  it  concerns  the 
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discharge  and  back  pay  of  Clarence  Buckless;  and 
that  this  cause  be,  and  hereby  is  remanded  to  the 
said  National  Labor  Relations  Board  for  reconsid- 
eration, in  accordance  with  the  views  expressed  in 
the  opinion  of  this  court,  of  the  proceedings  leading 
to  those  portions  of  the  Board's  order,  other  than 
that  concerning  the  discharge  and  back  pay  of 
Buckless. 

A  true  copy: 

Attest:  June  13,  1941. 

PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed] :   Decree  filed  and  entered  May  23, 
1941. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10,237 
THE  TEXAS  COMPANY, 


Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD  TO  SUPPLEMEN- 
TAL TRANSCRIPT  OF  RECORD 

The  National  Labor  Relations  Board,  by  its 
Executive  Secretary,  duly  authorized  by  the  Na- 
tional Labor  Relations  Board,  hereby  certifies  that 
the  documents  annexed  hereto  constitute  a  full  and 
accurate  transcript  of  the  entire  record  in  a  pro- 
ceeding had  before  said  Board  in  accordance  with 
the  opinion  of  this  Court  dated  May  23,  1941,  en- 
titled, "In  the  Matter  of  The  Texas  Company, 
Marine  Division,  and  National  Maritime  Union, 
Port  Arthur  Branch,"  the  same  being  Case  No. 
C-1276  before  said  Board. 

Fully  enumerated,  said  documents  attached  here- 
to are  as  follows: 

(1)  Copy  of  order  vacating  order  and  directing 
reargument  before  the  National  Labor  Relations 
Board,  dated  June  28,  1941,  together  with  an  affi- 
davit of  service  thereon. 
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(2)  Copy  of  petitioner's  letter  of  July  3,  1941, 
requesting  permission  to  file  a  brief. 

(3)  Copy  of  Board's  letter  of  July  8,  1941, 
granting  permission  to  file  brief. 

(4)  Copy  of  findings  of  fact,  conclusions  of  law 
and  decision  and  order  of  the  National  Labor  Rela- 
tions Board,  dated  July  18,  1942,  together  with  an 
affidavit  of  service  thereon. 

In  Testimony  Whereof  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
her  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  City  of  Washington,  Dis- 
trict of  Columbia,  this  8th  day  of  October  1942. 
[Seal]  BEATRICE  M.  STERN, 

Executive  Secretary 
National  Labor  Relations 
Board 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.   C-1276 

In  the  Matter  of 

THE  TEXAS  COMPANY,  MARINE  DIVISION 

and 

NATIONAL  MARITIME  UNION,  PORT 
ARTHUR  BRANCH 

ORDER  VACATING  ORDER,  AND  DIRECT- 
ING REARGUMENT  BEFORE  THE  NA- 
TIONAL LABOR  RELATIONS  BOARD 

The  Board  having  issued  its  Decision  and  Order 
herein  on  January  24,  1940,  and,  thereafter,  the 
Texas  Company  having  filed  a  petition  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  and  set  aside  the  aforesaid 
Order,  and  the  Court  having  duly  considered  the 
matter,  and  on  May  23,  1941,  entered  its  decree 
setting  aside  the  aforesaid  Order  as  to  Clarence 
Buckless  and  remanding  the  proceeding  to  the 
Board  for  reconsideration,  and  the  Board  having 
duly  considered  the  matter, 

It  Is  Hereby  Ordered  that  the  Order  of  the  Na- 
tional Labor  Relations  Board  issued  herein  on  Jan- 
uary 24,  1940,  with  the  exception  of  paragraph 
2  (a)  thereof,  be,  and  it  hereby  is,  vacated  and  set 
aside;  and 

It  Is  Further  Ordered  that  a  hearing  be  held 
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before  the  National  Labor  Relations  Board  on 
Thursday,  July  17,  1941,  at  10:30  a.  m.  E.S.T.,  in 
Room  326,  Shoreham  Building,  Fifteenth  and  H 
Streets,  N.  W.,  Washington,  D.  C,  for  the  purpose 
of  reargument  and  reconsideration  in  accordance 
with  the  opinion  of  the  United  States  Circuit 
Court  of  Appeals  dated  May  23,  1941. 

Dated,  Washington,  D.  C,  June  28,  1941. 

By  direction  of  the  Board : 
[Seal]  BEATRICE  M.  STERN, 

Executive  Secretary. 

[Title  of  Board  and  Cause.] 

AFFIDAVIT  AS  TO  SERVICE 

District  of  Columbia — ss: 

I,  Vernon  S.  Green,  being  first  duly  sworn,  on 
oath  saith  that  I  am  one  of  the  employees  of  the 
National  Labor  Relations  Board,  in  the  office  of 
said  Board  in  Washington,  D.  C. ;  that  on  the  28th 
day  of  June  1941,  I  mailed  postpaid,  bearing  Gov- 
ernment frank,  by  registered  mail,  a  copy  of  the 
Order  Vacating  Order,  and  Directing  Reargument 
Before  the  National  Labor  Relations  Board;  and 
letter  of  transmittal  to  the  following  named  per- 
sons, addressed  to  them  at  the  following  addresses: 
The  Texas  Company,  Marine  Division 

Port  Arthur,  Texas.    69816 
A.  E.  Van  Dusen,  Esq. 

135  East  42nd  St. 

New  York,  N.  Y.    69817 
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J.  W.  Williams  and  James  H.  Pipkin 
The  Texas  Company  Bldg. 
Port  Arthur,  Texas.    69818 

Mandell  &  Combs 

Att :  Herman  Wright  &  W.  A.  Combs,  Esqs. 
417  Shell  Bldg. 
Houston,  Texas.    69819 

Max  Lustig,  Esq. 
291  Broadway 
New  York,  N.  Y.    69820 

VERNON  S.  GREEN 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  June  1941. 
[Seal]  IRVING  HELBLING 

My  commission  expires  Sept.  2,  1945. 
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(Copy) 

THE  TEXAS  COMPANY 

Legal  Department 
135  East  42nd  Street,  New  York 

July  3,  1941 

The  Texas  Company 
Case  No.  C-1276 

Mr.  Howard  F.  LeBaron 

Executive  Assistant, 

Field  Division, 

National  Labor  Relations  Board, 

Shoreham  Building, 

Washington,  D.  C. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
June  28th  enclosing  an  order  of  the  Board  setting 
the  above  matter  down  for  a  further  hearing  on 
Thursday,  July  17,  1941. 

This  is  to  advise  you  that  I  desire  to  appear  and 
participate  in  the  argument  at  this  hearing.  One- 
half  hour  will  be  ample  time  to  make  my  argument. 

In  addition  to  the  time  allowed  for  oral  argument, 
I  should  also  like  the  Board's  permission  to  file  a 
short  brief  in  support  of  my  contentions.  It  will 
be  appreciated  if  you  will  advise  me  if  this  privilege 
is  granted  me. 

Very  truly  yours, 
s/  ALBERT  E.  VAN  DUSEN, 
AEVD:LCT  Attorney. 
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8  July  1941 

Albert  E.  Van  Dusen,  Esq. 

Legal  Department,  The  Texas  Company 

135  East  42nd  Street 

New  York,  N.  Y. 

Re:  The  Texas  Company 
Case  No.  C-1276 
Dear  Sir: 

This  will  acknowledge  your  letter  of  July  3,  ad- 
vising that  you  will  represent  the  Respondent  at  the 
hearing  scheduled  for  Thursday,  July  17,  1941,  in 
the  above  noted  case. 

Pursuant  to  your  request  for  permission  to  file 
brief  herein,  please  be  advised  that  you  are  hereby 
granted  until  July  17,  1941  for  the  filing  thereof. 
This  privilege  is  extended  all  parties  to  the  pro- 
ceeding. 

Very  truly  yours, 

ESTELLE  S.  FRANKFURTER 
Administrative  Assistant 
ESF  :ANC  :hsb 

CC — J.  W.  Williams  and  James  H.  Pipkin 
The  Texas  Company  Bldg. 
Port  Arthur,  Texas 
Mandell  &  Combs 

Att:   Herman   Wright   &  W.  A.   Combs, 

Esqs. 
417  Shell  Bldg. 
Houston,  Texas 
Max  Lustig,  Esq. 
29  Broadway 
New  York,  N.  Y. 
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United  States  of  America 

Before  the  National  Labor  Relations  Board 

Case  No.  C-1276 

In  the  Matter  of 

THE  TEXAS  COMPANY,  MARINE  DIVISION 

and 

NATIONAL  MARITIME  UNION,  PORT 
ARTHUR  BRANCH 

Mr.  E.  P.  Davis  and  Mr.  Alba  Burnham  Martin, 

for  the  Board. 
Mr.   A.   E.   Van   Dusen,   of   New  York   City,   Mr. 

James  H.  Pipkin,  of  Houston,  Tex.,  and  Mr. 

J.  W.  Williams,  of  Port  Arthur,  Tex.,  for  the 

respondent. 
Mandell  &  Combs,  by  Mr.  Herman  Wright,  Mr.  W. 

A.    Combs,   Mr.   Arthur   J.   Mandell,   and  Mr. 

Otto  Mullinax,  of  Houston,  Tex.,  and  Mr.  Max 

Lustig,  of  New  York  City,  for  the  Union. 
Mr.    Robert    R.    Hendricks    and    Mr.    Edward    J. 

Creswell,  of  counsel  to  the  Board. 

DECISION  AND  ORDER 
STATEMENT  OF  THE  CASE 

Upon  amended  charges  duly  filed  by  National 
Maritime  Union  of  America,1  Port  Arthur  Branch, 
herein  called  the  Union,  the  National  Labor  Rela- 
tions Board,  herein  called  the  Board,  by  the  Re- 


1  Incorrectly  designated  in  the  complaint  and  other 
formal  papers  as  "National  Maritime  Union." 
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gional  Director  for  the  Sixteenth  Region  (Fort 
Worth,  Texas),  issued  its  complaint  elated  Septem- 
ber 3,  1938,  against  The  Texas  Company,  Marine 
Division,  New  York  City  and  Houston,  Texas,  here- 
in called  the  respondent,  alleging  that  the  respond- 
ent had  engaged  in  and  was  engaging  in  unfair 
labor  practices  affecting  commerce,  within  the  mean- 
ing of  Section  8  (1)  and  (3)  and  Section  2  (6)  and 
(7)  of  the  National  Labor  Relations  Act,  49  Stat. 
449,  herein  called  the  Act.  Copies  of  the  complaint, 
accompanied  by  notice  of  hearing,  were  duly  served 
upon  the  repondent  and  the  Union. 

With  respect  to  the  unfair  labor  practices,  the 
complaint  alleged  in  substance  that  the  respondent 
discharged  and  thereafter  refused  to  reinstate  10 
of  its  employees2  for  the  reason  that  they,  and  each 
of  them,  joined  and/or  assisted  the  Union  and  en- 
gaged in  concerted  activities  with  other  employees 


2 The  complaint  listed  the  employees  allegedly  dis- 
charged, the  dates  of  the  alleged  discharges,  and  the 
ships  from  which  they  took  place,  as  follows :  F.  W. 
Zinkiewycz,  April  18,  1938,  S.  S.  Rhode  Island;  D. 
G.  MacClennan,  April  17,  1938,  S.  S.  Rhode  Island; 
C.  Buckless,  April  18, 1938,  S.  S.  Nevada;  J.  Gordon 
Rosen,  April  19,  1938,  S.  S.  Nevada;  F.  W.  Zinkie- 
wycz, July  14,  1938,  S.  S.  Washington;  C.  Buckless, 
July  14,  1938,  S.  S.  Washington;  J.  Gordon  Rosen, 
July  14,  1938,  S.  S.  Washington;  James  P.  Blas- 
ingame,  September  19,  1937,  S.  S.  Calif ornia ;  Arthur 
Spencer,  September  19,  1937,  S.  S.  California;  J. 
Gordon  Rosen,  September  19,  1937,  S.  S.  California; 
A.  P.  Lortie,  July  30, 1938,  S.  S.  Roanoke ;  John  Hel- 
ton, July  30,  1938,  S.  S.  Roanoke;  C.  T.  Adams,  Julv 
30,  1938,  S.  S.  Roanoke ;  R.  M.  Lyons,  July  17,  1938, 
S.  S.  Roanoke. 
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of  the  respondent  for  the  purposes  of  collective 
bargaining  and  other  mutual  aid  and  protection, 
thereby  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  these  employees  and  dis- 
couraging membership  in  the  Union;  that,  since  on 
or  about  August  1,  1937,  the  respondent,  through 
its  officers,  agents,  and  employees,  has  made  various 
statements  to  its  employees  discouraging  affiliation 
in,  or  activity  on  behalf  of,  the  Union ;  that,  through 
its  officers,  agents,  and  employees,  the  respondent 
has  denied  passes  to  representatives  of  the  Union 
to  board  the  respondent's  vessels  in  order  to  meet 
with  members  of  the  Union,  and  that,  by  the  afore- 
mentioned and  other  acts,  the  respondent  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

On  September  12,  1938,  the  respondent  filed  its 
answer  and  its  amended  answer  to  the  complaint, 
in  which  it  denied  having  engaged  in  any  unfair 
labor  practices,  but  admitted  that  certain  of  the 
employees  named  in  the  complaint  had  been  dis- 
charged and  refused  reinstatement.3  In  its  amended 


3The  respondent  admitted  in  its  amended  answer 
that  it  had,  on  the  dates  given,  discharged  the  follow- 
ing emplovees  from  the  following  named  ships;  C. 
Buckless,  April  18,  1938,  S.  S.  Nevada;  J.  Gordon 
Rosen,  April  19,  1938,  S.  S.  Nevada;  F.  W.  Zinkie- 
wvcz,  July  14,  1938,  S.  S.  Rhode  Island;  J.  Gordon 
Rosen,  Julv  14, 1938,  S.  S.  Washington ;  C.  T.  Adams, 
July  30,  1938,  S.  S.  Roanoke;  A.  P.  Lortie,  July  30, 
1938,  S.  S.  Roanoke;  John  Helton,  Julv  30,  1938, 
S.  S.  Roanoke;  C.  Buckless,  July  14,  1938,  S.  S. 
Washington. 
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answer  the  respondent  also  admitted  that  it  had 
denied  passes  to  representatives  of  the  Union  to 
board  its  vessels,  but  averred  that  such  denial  had 
not  been  discriminatory. 

Pursuant  to  notice,  a  hearing  was  held  at  Port 
Arthur,  Texas,  from  September  12  through  Sep- 
tember 22,  1938,  before  Howard  Myers,  the  Trial 
Examiner  duly  designated  by  the  Board.  The  hear- 
ing was  continued  at  Port  Arthur,  Texas,  on  No- 
vember 28  and  29,  1938,  before  Charles  E.  Persons, 
another  Trial  Examiner  duly  designated  by  the 
Board.  The  Board,  the  respondent,  and  the  Union 
were  represented  by  counsel  and  participated  in  the 
hearing.  Full  opportunity  to  be  heard,  to  examine 
and  cross-examine  witnesses,  and  to  introduce  evi- 
dence bearing  on  the  issues  was  afforded  all  parties. 

At  the  beginning  of  the  hearing,  counsel  for  the 
Board  moved  to  amend  the  complaint  to  include  an 
allegation  that  the  respondent  discharged  and  re- 
fused to  reinstate  2  men4  not  previously  named 
therein  for  the  reason,  among  others,  that  they  had 
joined  and/or  assisted  the  Union.  The  Trial  Ex- 
aminer granted  the  motion  without  objection.  With 
the  consent  of  all  the  parties,  the  respondent's  an- 
swer was  deemed  amended  to  include  a  denial  of 
the  allegation  that  these  2  men  were  discharged  in 


4The  names  of  these  employees,  the  dates  of  the 
alleged  discharges,  and  the  ships  from  which  they 
took  place  are :  Rufus  H.  Andrews,  July  8, 1938,  S.  S. 
Australia ;  Jack  Wilson,  March  17,  1938,  S.  S.  Wash- 
ington. 
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violation  of  the  Act.  During  the  course  of  the 
hearing,  counsel  for  the  Board  moved  to  dismiss 
the  allegations  in  the  amended  complaint  as  to  cer- 
tain discharges  of  7  of  the  12  employees  named.5 
The  Trial  Examiner  granted  the  motion,  which  was 
not  opposed.  Also  during  the  course  of  the  hear- 
ing the  respondent  made  various  motions  to  dis- 
miss the  amended  complaint  in  its  entirety;  to  dis- 
miss that  portion  of  the  amended  complaint  which 
alleged  that  Rufus  H.  Andrews  and  F.  W.  Zinkie- 
wycz  were  discharged  by  the  respondent  on  July  8 
and  July  14,  1938,  respectively,  because  they  had 
joined  and/or  assisted  the  Union;  and  to  strike 
certain  testimony.  Decision  on  these  motions  was 
reserved  by  the  Trial  Examiner  at  the  hearing.  In 
his  Intermediate  Report,  the  Trial  Examiner6  de- 
nied the  motions  to  dismiss  the  amended  complaint 
in  its  entirety  and  the  motions  to  strike  certain 
testimony,  but  granted  the  motions  to  dismiss  the 
amended  complaint  as  to  Rufus  H.  Andrews  and 
F.   W.   Zinkiewycz.     At  the  close  of  the  hearing, 


5These  seven  discharges  involved  the  following  em- 
ployees who  were  alleged  to  have  been  discharged  on 
the  following  dates  from  the  following  ships :  F.  W. 
Zinkiewycz,  April  18, 1938,  S.  S.  Rhode  Island;  D.  G. 
MacClennan,  April  17,  1938,  S.  S.  Rhode  Island; 
Arthur  Spencer,  September  19,  1937,  S.  S.  Califor- 
nia ;  John  Helton,  July  30, 1938,  S.  S.  Roanoke ;  C.  T. 
Adams,  July  30,  1938,  S.  S.  Roanoke ;  R.  M.  Lyons, 
July  17,  1938,  S.  S.  Roanoke;  Jack  Wilson,  March 
17,  1938,  S.  S.  Washington. 

6The  Intermediate  Report  was  submitted  by  Trial 
Examiner  Howard  Myers. 


1754  The  Texas  Company  vs. 

counsel  for  the  Board  moved  to  conform  the  com- 
plaint to  the  proof.  This  motion  was  granted  by 
the  Trial  Examiner.  During  the  course  of  the 
hearing  the  Trial  Examiners  made  rulings  on  other 
motions  and  on  objections  to  the  admission  of  evi- 
dence. The  Board  has  reviewed  the  rulings  of  the 
Trial  Examiners  and  finds  that  no  prejudicial 
errors  were  committed.  The  rulings  are  hereby 
affirmed. 

On  May  8,  1939,  Trial  Examiner  Myers  filed  an 
Intermediate  Report,  copies  of  which  were  duly 
served  on  the  parties,  finding  that  the  respondent 
had  engaged  in  and  was  engaging  in  unfair  labor 
practices  affecting  commerce,  within  the  meaning 
of  Section  8  (1)  and  (3)  and  Section  2  (6)  and  (7) 
of  the  Act.  He  recommended  that  the  respondent 
cease  and  desist  from  its  unfair  labor  practices; 
that  it  reinstate  with  back  pay  4  of  the  12  em- 
ployees originally  named  in  the  amended  complaint ; 
and  that  it  take  certain  affirmative  action  to  remedy 
the  situation  brought  about  by  the  unfair  labor 
practices.  He  dismissed  the  allegations  of  the  com- 
plaint, as  above  stated,  with  respect  to  Rufus  H. 
Andrews  and  F.  W.  Zinkiewycz.  The  respondent 
filed  a  Statement  of  Exceptions  to  the  Intermediate 
Report  and  to  the  record  on  July  14,  1939,  and  a 
brief  in  support  of  the  Statement  of  Exceptions  on 
July  17,  1939. 

Pursuant  to  notice  duly  served  upon  the  respond- 
ent and  upon  the  Union,  a  hearing  for  the  purpose 
of  oral   argument  was  held  on  October  24,   1939, 


Nat.  Labor  Relations  Board  1755 

before  the  Board  in  Washington,  D.  C.  The  re- 
spondent and  the  Union  were  represented  by  coun- 
sel and  participated  in  the  argument. 

On  January  24,  1940,  the  Board  issued  a  Decision 
and  Order  in  the  case.7  The  Board  found  in  its 
Decision  that  the  respondent,  by  warning  its  em- 
ployees against  union  organization  and  by  other 
acts,  interfered  with,  restrained,  and  coerced  its 
employees  in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act,  thereby  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (1) 
thereof;  and  that  the  respondent,  by  discharging 
Clarence  Buckless  on  April  18,  1938,  and  J.  Gordon 
Rosen  on  April  19  and  July  14,  1938,  and  there- 
after refusing  to  reinstate  them,  because  of  their 
union  affiliation  and  activities,  engaged  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (3) 
and  (1)  of  the  Act.  The  Board  ordered  the  re- 
spondent to  reinstate  Rosen  with  back  pay,  and 
awarded  back  pay  to  Buckless  whom  the  respond- 
ent had  already  reinstated. 

On  May  7,  1940,  the  respondent  filed  a  petition 
for  review  of  the  Board's  Decision  and  Order  in 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  on  June  24,  1940,  the  Board 
filed  an  answer  requesting  enforcement  of  its  Order. 
Upon  briefs  filed  by  the  respondent  and  the  Board, 
and  after  oral  argument  in  which  the  respondent 


7Matter  of  The  Texas  Company,  Marine  Division 
and  National  Maritime  Union,  Port  Arthur  Branch, 
19  N.L.R.B.  835. 
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and  the  Board  participated  by  counsel,  the  Court, 
on  May  23,  1941,  entered  its  opinion  and  a  decree 
denying  enforcement  of  the  Board's  Order  as  to 
Buckless  and  remanding  the  remaining  portions  of 
the  Order  to  the  Board  for  reconsideration  in  the 
light  of  certain  maritime  safety  statutes  to  which 
the  Court  adverted  in  its  opinion. 

On  June  28,  1941,  the  Board  vacated  and  set  aside 
its  Decision  and  Order  of  January  24,  1940,  with 
the  exception  of  paragraph  2  (a)8  thereof.  Pur- 
suant to  notice  duly  served  upon  the  respondent  and 
the  Union,  a  hearing  for  the  purpose  of  reargu- 
ment  was  held  before  the  Board  in  Washington, 
D.  C,  on  July  17,  1941.  The  respondent  and  the 
Union  were  represented  by  counsel  and  partici- 
pated in  the  argument,  and  the  respondent  then 
filed  a  brief  which  the  Board  has  considered. 

Upon  the  entire  record,  and  pursuant  to  the  re- 
mand of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  the  Board  makes  the 
following: 

FINDINGS  OF  FACT 

I.     The  business  of  the  respondent 

The  respondent,  The  Texas  Company,  a  wholly 
owned  subsidiary  of  The  Texas  Corporation,  is  a 
Delaware  corporation,  with  its  principal  business 


8In  this  paragraph  back  pay  was  awarded  Buck- 
less.  As  noted  above,  enforcement  of  the  Board's 
Order  as  to  Buckless  was  denied  by  the  Circuit  Court 
of  Appeals. 
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and  executive  offices  located  at  New  York  City  and 
Houston,  Texas.  It  is  engaged  chiefly  in  the  pro- 
duction, distribution,  and  sale  of  petroleum  and 
petroleum  products.  The  respondent  operates  re- 
fineries in  Texas  at  Galena  Park,  Port  Arthur,  and 
Port  Neches.  In  addition,  at  Port  Neches,  it  oper- 
ates a  factory  for  the  manufacture  of  roofing  ma- 
terials, barrels,  and  various  other  products. 

Chief  products  of  the  Galena  Park  refinery  are 
gasoline  and  fuel  oils.  The  crude  oil  used  in  their 
manufacture  comes  principally  from  producing 
wells  in  Texas  and  New  Mexico  through  pipe  lines 
operated  by  the  Texas  New  Mexico  Pipe  Line  Com- 
pany. This  company  is  a  common  carrier  with 
tariffs  prescribed  by  the  Interstate  Commerce  Com- 
mission. A  majority  of  its  stock  is  owned  by  The 
Texas  Corporation.  The  average  daily  throughput 
of  the  Galena  Park  refinery  is  approximately  20,000 
barrels  of  crude  oil.  Of  the  finished  products,  ap- 
proximately 75  percent  is  shipped  out  of  Galena 
Park  on  board  seagoing  tankers  to  points  outside 
the  State  of  Texas. 

The  principal  products  manufactured  at  the  re- 
spondent's Port  Neches  works  are  roofing,  asphalt, 
steel  barrels,  wood  barrels,  and  drums.  The  princi- 
pal raw  materials  used  are  crude  oil,  felt,  sheet 
steel,  wood  staves,  slate,  paper,  and  nails.  The  daily 
average  throughput  of  crude  oil  is  approximately 
25,000  barrels.  Most  of  the  crude  oil  is  obtained 
from  Texas  and  Louisiana,  but  substantial  quan- 
tities arrive  by  tanker  and  barge  from  Mexico.    All 
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of  the  felt,  slate,  sheet  steel,  and  paper  is  procured 
from  outside  the  State  of  Texas. 

The  unfinished  crude  distillates  from  both  the 
Galena  Park  and  Port  Neches  refineries  are 
pumped  to  the  respondent's  Port  Arthur  refinery 
where  the  refining  process  is  completed.  In  re- 
fined form,  a  substantial  percentage  of  the  crude- 
oil  distillates  pumped  to  Port  Arthur  eventually 
reaches  a  destination  outside  the  State  of  Texas. 

Products  of  the  respondent  are,  in  part;  dis- 
tributed through  2,100  wholesale  outlets  and  over 
40,000  retailers  located  in  most  of  the  States  of  the 
United  States.  Gross  receipts  of  the  respondent 
for  the  fiscal  year  ending  December  31,  1937,  were 
in  excess  of  $280,000,000.  In  the  respondent's  fran- 
chise-tax return  to  the  Secretary  of  State  of  Texas, 
covering  the  year  1937,  over  86  per  cent  of  its  busi- 
ness was  reported  as  interstate  in  character  and 
approximately  13  percent  was  reported  as  intra- 
state. 

The  respondent  owns,  maintains,  and  operates 
through  its  Marine  Division  approximately  28 
oceangoing  vessels  having  an  average  capacity  of 
11,000  tons.  These  vessels  are  used  by  the  re- 
spondent in  transporting  its  petroleum  products 
between  various  ports  in  the  Gulf  of  Mexico  and 
other  ports  of  the  United  States,  and  to  and  from 
Europe,  South  America,  and  other  points. 

II.     The  organization  involved 

National  Maritime  Union  of  America,  Port 
Arthur  Branch,   is  a  labor  organization  affiliated 
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with  the  Congress  of  Industrial  Organizations.  It 
admits  to  membership  all  unlicensed  seamen  em- 
ployed by  the  respondent. 

III.     The  unfair  labor  practices 

The  Board,  in  its  original  Decision,  dismissed  the 
complaint  insofar  as  it  alleged  that  the  respondent 
had  refused  to  issue  passes  to  union  representatives, 
in  violation  of  Section  8  (1)  of  the  Act,  and  that 
the  respondent  had  discriminated  in  regard  to  the 
hire  and  tenure  of  employment  of  Rosen  and 
Blasingame  by  discharging  them  from  the  S.  S. 
California  during  September  1937,  of  Lortie, 
Zinkiewycz,  and  Andrews,  by  discharging  them 
from  the  S.  S.  Roanoke,  S.  S.  Australia,  and  S.  S. 
Washington  during  July  1938,  and  of  Buckless  by 
discharging  him  from  the  S.  S.  Washington  on 
July  14,  1938,  in  violation  of  Section  8  (3)  and  (1) 
of  the  Act.9  Since  those  sections  of  the  Board's 
original  Decision  dealing  with  the  dismissed  allega- 
tions of  the  complaint  were  not  the  basis  of  any 
part  of  the  Board's  Order  which  was  before  the 
Court  on  the  petition  for  review,  they  are  not  with- 
in the  scope  of  the  Court's  remand  and  will  not, 
therefore,  be  reconsidered. 

A.  Interference,  restraint,  and  coercion 
Both  J.  Gordon  Rosen  and  James  P.  Blasingame 
were  hired  by  the  respondent  on  or  about  June  30, 
1937,  at  Port  Arthur,  Texas,  and  were  assigned  to 
the  S.  S.  California  as  able-bodied  seaman  and 
quartermaster,  respectively. 


919  N.L.R.B.  835. 
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When  Rosen  went  on  board,  he  reported  for  duty 
to  Earl  Baldwin,  then  acting  first  mate  of  the  S.  S. 
California.  According  to  Rosen's  account  of  the 
ensuing  conversation,  Baldwin  stated  to  him,  "Just 
a  minute,  there  is  one  thing  I  want  to  tell  you  we 
don't  allow  on  this  ship,  and  that  is  getting  drunk, 
missing  watches,  and  we  don't  allow  any  agitation 
with  the  crew  on  this  union  business."  Blasingame 
gave  a  similar  account  of  his  first  conversation  with 
Baldwin.  He  testified  that,  when  he  boarded  the 
S.  S.  California,  Baldwin  warned  him  against 
three  things:  "drunkenness,"  "missing  watches," 
and  "union  agitating." 

Soon  after  Rosen  and  Blasingame  went  to  work 
on  the  S.  S.  California,  its  regular  first  mate,  Dave 
Rosen,  returned  to  the  ship  from  a  leave  of  ab- 
sence, and  Earl  Baldwin  was  shifted  back  to  his 
regular  position  as  second  mate.  As  such,  Baldwin 
was  in  charge  of  the  12  to  4  watch  during  which 
Blasingame,  as  quartermaster,  steered  the  ship. 

In  the  course  of  their  duties,  Blasingame  and 
Baldwin  were  frequently  on  the  bridge  together  and 
engaged  in  various  conversations.  Concerning  these 
conversations,  Blasingame  testified  that  Baldwin 
told  him  how  the  ship  had  been  run  without  union 
men  aboard  and  how  he  (Baldwin)  had  to  get  rid 
of  a  man  "because  he  was  agitating  union  all  the 
time."  On  one  occasion,  according  to  Blasingame, 
a  newly  hired  seaman  came  aboard  wearing  a  union 
button.  Baldwin,  upon  seeing  it,  remarked,  "There 
is  a  man  who  won't  ride  this  ship  long."    At  an- 
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other  time,  Blasingame  testified,  Baldwin  asked 
him  if  a  certain  new  seaman  was  a  "rank  and 
file."10  Blasingame  replied  that  he  did  not  know, 
and  Baldwin  said,  "Well,  if  he  is  he  won't  be  on 
this  ship  very  long." 

Blasingame  also  testified  that  Baldwin  asked  him 
about  his  own  union  affiliation  as  well  as  that  of 
various  other  crew  members,  including  J.  Gordon 
Rosen.  Blasingame  avoided  giving  a  direct  answer 
to  the  question  as  to  his  own  membership  in  the 
Union,  he  testified,  and  told  Baldwin  that  he  knew 
nothing  about  the  membership  of  the  others. 

On  the  termination  of  this  voyage,  both  Blasin- 
game and  J.  Gordon  Rosen  left  the  ship.  When  J. 
Gordon  Rosen  was  being  paid  off,  Baldwin  com- 
mented on  Rosen's  termination  of  employment  as 
follows:  "Well,  you  know  we  don't  want  any  agitat- 
ing back  there." 

Baldwin  testified  that,  when  J.  Gordon  Rosen  and 
Blasingame  first  boarded  the  S.  S.  California,  he 
simply  told  them  to  go  to  their  quarters.  He  denied 
warning  them  against  "union  agitation."  Although 
he  admitted  having  had,  as  second  mate,  various 
conversations  with  Blasingame,  he  flatly  denied 
each  and  every  anti-union  statement  attributed  to 
him  by  the  latter.  Trial  Examiner  Myers,  before 
whom  Baldwin  testified,  did  not  credit  Baldwin's 
denials,  nor  do  we.     We  find  that  Baldwin  made 


10During  the  first  stages  of  its  organization,  and  for 
some  time  thereafter,  the  Union  was  commonly  re- 
ferred to  as  the  "rank  and  file." 
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the  statements  attributed  to  him  by  J.  Gordon 
Rosen  and  Blasingame,  substantially  as  recited 
above. 

As  acting  first  mate  on  the  S.  S.  California  when 
J.  Gordon  Rosen  and  Blasingame  were  hired  and 
when  he  warned  them  against  "union  agitation," 
Baldwin  was  second  in  authority  only  to  the  cap- 
tain. As  second  mate  at  the  time  of  his  various  con- 
versations with  Blasingame  on  the  bridge  of  the 
S.  S.  California,  Baldwin  was  the  third  ranking 
officer  on  the  ship.  During  the  absence  of  his  su- 
perior officer  or  officers,  Baldwin  was  in  complete 
charge  of  the  ship.  He  was  at  all  times  in  charge 
of  the  deck  crew  during  one  watch  of  8  hours  each 
day.  The  respondent  is  clearly  accountable  for  the 
anti-union  statements  made  by  him.11 

We  find  that  the  resondent,  by  warning  its  em- 
loyees  against  union  organization,  by  threatening 
the  discharge  of  union  members,  and  by  question- 
ing an  employee  concerning  the  identity  of  union 
members,  interfered  with,  restrained,  and  coerced 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act. 

B.    The  shipping  articles 

As  stated  above,  the  amended  complaint  charges 
the  respondent  with  having  discharged  and  refused 


11  Cf.  Virginia  Ferry  Corporation  v.  National 
Labor  Relations  Board,  101  F.  (2d)  103  (CCA.  4), 
enf 'g  as  mod.  Matter  of  Virginia  Ferry  Corpora- 
tion, 8  N.L.R.B.  730. 
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to  reinstate  various  employees,  in  violation  of  Sec- 
tion 8  (3)  of  the  Act. 

It  is  undisputed  that  each  seaman  involved  in  the 
alleged  discharges ,  which  are  discussed  below, 
signed  shipping  articles  required  by  law,12  and  that 
each  received  his  discharge  certificate13  at  the  port 
at  which  he  had  originally  embarked.  The  respond- 
ent contends  that  there  is  and  can  be  no  issue  of  un- 
lawful discharge  in  this  proceeding,  because  the 
shipping  articles  constituted  contracts  of  employ- 
ment under  which  the  employment  relationship  was 
terminated,  as  a  matter  of  law,  at  the  end  of  the 
particular  voyages  concerned. 

We  do  not  concur  in  this  view.  It  is  clear  from 
the  record  that  the  termination  of  a  voyage  does 
not,  as  a  matter  of  fact,  terminate  the  employment 
relationship  between  the  respondent  and  the  mem- 
bers of  the  crew.  With  the  exception  of  those  sea- 
men who  either  quit  or  are  dismissed,  the  crew  con- 
tinues in  the  performance  of  its  duties.  Regular 
watches  are  maintained  and  the  seamen  remain  sub- 
ject to  the  orders  of  their  ship's  officers.  Ordinarily 
the  same  crew  goes  on  the  succeeding  voyage. 

Despite  the  fact  that  seamen  may  have  concur- 
rently signed  shipping  articles  for  a  voyage,  the 
respondent  may  dismiss  them  on  different  days 
upon  or  after  the  end  of  the  voyage,  thus  indicat- 


es U.S.C.A.,  Sec.  564;  46  U.S.C.A.,  Sec.  574. 

13In  the  event  that  a  seaman  quits  a  particular 
vessel  or  is  dismissed  for  any  reason,  the  law  re- 
quires that  he  be  given  a  discharge  certificate.  46 
U.S.C.A.,  Sec.  643. 
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ing  that  it  is  the  dismissal  by  the  respondent's  of- 
ficers rather  than  the  completion  of  the  voyage 
which  terminates  the  employment  relationship. 
Furthermore,  the  respondent's  working  rules  pro- 
vide that  "all  unlicensed  personnel  with  one  year 
of  continuous  service  shall  be  given  an  annual  vaca- 
tion of  one  week  with  pay,"  and  that  "those  in  con- 
tinuous service  for  two  years  or  more  shall  be  given 
an  annual  vacation  of  two  weeks  with  pay."  Since 
shipping  articles  signed  by  the  respondent's  sea- 
men are  never  for  vo}Tages  lasting  as  long  as  a  year, 
these  provisions  of  the  working  rules  would  be 
meaningless  if,  as  the  respondent  contends,  the  em- 
ployment relationship  ended  upon  the  completion 
of  each  voyage. 

On  the  basis  of  all  the  evidence,  we  find  that,  not- 
withstanding termination  of  a  particular  voyage, 
the  employee  relationship  of  each  member  of  the 
crew  on  the  respondent's  ships  here  involved  con- 
tinued until  he  quit  or  until  he  was  dismissed  for 
lawful  cause.14 


14South  Atlantic  Steamship  Company  of  Delaware 
v.  National  Labor  Relations  Board,  116  F.  (2d)  480 
(CCA.  5),  enf'g  mod.  Matter  of  South  Atlantic 
Steamship  Company  of  Delaware,  12  N.L.R.B.  1367, 
cert,  denied,  313  U.  S.  582 ;  National  Labor  Relations 
Board  v.  Waterman  Steamship  Corporation,  309 
U.  S.  206,  rev'g  103  F.  (2d)  157  (CCA.  5),  mod. 
Matter  of  Waterman  Steamship  Corporation,  7  N.L. 
R.B.  237.  See  Southern  Steamship  Company  v.  Na- 
tional Labor  Relations  Board,  62  S.Ct.  886,  rev'g  and 
rem'd'g  120  F.  (2d)  505  (CCA.  3),  enf'g  as  mod. 
Matter  of  Southern  Steamship  Company,  23  N.L. 
R.B.  26. 


Nat.  Labor  Relations  Board  1765 

C.  The  discharge  of  J.  Gordon  Rosen  from  the 
S.  S.  " Nevada''. 

On  January  10,  1938,  J.  Gordon  Rosen  was  again 
hired  by  the  respondent  and  was  assigned  to  the 
S.  S.  Nevada  as  an  able-bodied  seaman.  When 
Rosen  boarded  the  S.  S.  Nevada  he  found  that  the 
entire  crew,  with  the  exception  of  one  man,  was 
composed  of  members  of  the  Union. 

Rosen  at  once  became  active  in  affairs  of  the 
Union.  He  presided  over  meetings  held  in  the 
crew's  quarters  each  week  and  acted  as  a  delegate 
to  discuss  various  controversial  grievances  with  the 
ship's  officers.  He  drafted  a  letter,  copies  of  which 
the  crew  sent  through  the  mails  and  hiring  halls 
to  crews  of  the  respondent's  other  ships,  urging 
them  to  join  the  Union.  It  is  clear  that  Rosen  was 
outstanding  as  an  active  union  leader  on  board  the 
S.  S.  Nevada,  and  that  the  ship's  officers  were 
aware  of  his  activity. 

On  April  18,  1938,  when  the  S.  S.  Nevada  docked 
at  Port  Arthur,  Buckless  was  discharged  by  Cap- 
tain Swanson.  Rosen,  as  crew  delegate,  immedi- 
ately protested  Buckless'  discharge  to  First  Mate 
Tranberg  and  was,  in  turn,  discharged  on  the  fol- 
lowing day.  Tranberg,  in  answer  to  Rosen's  re- 
quest for  an  explanation  of  his  discharge,  stated, 
"Well,  it  might  be  for  the  reason  that  your  work 
is  not  satisfactory." 

The  respondent  contends  that  Rosen's  employ- 
ment was  terminated  because  he  was  lazy  and  in- 
attentive to  duty.  Tranberg  testified  that  Rosen 
seemed  to  "intentionally  lag  behind  in  his  work," 
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and  that  on  various  occasions  he  left  his  post  when 
he  was  suj)posed  to  be  on  watch  and  went  aft  to 
play  cards,  write,  or  smoke.  Captain  Swanson  tes- 
tified that  Rosen  appeared  to  be  "purely  lazy"  and 
that  Tranberg  had  often  complained  about  his  work. 
Rosen  denied  that  he  had  been  derelict  in  the  per- 
formance of  any  of  his  duties.  It  is  clear,  and  we 
find,  that  he  did  not  use  tobacco.  The  respondent's 
charge  of  neglect  of  duty  on  the  part  of  Rosen  is 
also  refuted  by  Rosen's  long  record  at  sea,15  and 
his  previous  admittedly  satisfactory  service  with 
the  respondent  as  quartermaster  on  the  S.  S. 
Nevada  in  1935,  and  as  temporary  boatswain  on  the 
S.  S.  California  in  1937.16 


15At  the  time  of  the  hearing,  Rosen  had  had  10 
years'  experience  as  a  seaman. 

16As  discussed  below,  less  than  a  month  and  a  half 
after  Rosen  had  received  his  discharge  papers  from 
the  S.  S.  Nevada,  he  was  rehired  by  the  respondent 
on  the  S.  S.  Washington.  In  its  brief  and  at  the  oral 
argument,  the  respondent  urged  that  the  fact  that 
Rosen  was  rehired  demonstrates  that  he  had  not  been 
discharged  from  the  S.  S.  Nevada  because  of  his  ac- 
tivity in  the  Union.  We  do  not  believe  that  this 
argument  resolves  any  of  the  issues.  It  might  equally 
well  be  urged  that  the  respondent  would  not  have 
rehired  Rosen,  as  it  did,  if  he  was  in  fact  negligent 
and  lazy.  The  record  indicates  that,  insofar  as  the 
hiring  of  unlicensed  seamen  is  concerned,  each  of  the 
respondent 's  ships  was  operated  largely  as  a  separate 
unit,  obtaining  its  employees  from  any  of  various 
uncoordinated  agencies.  A  man  might  therefore  be 
discharged  from  one  of  the  respondent's  ships  and 
thereafter  be  rehired  on  another,  the  rehiring  having 
little  or  no  bearing  upon  the  merits  of,  or  the  rea- 
sons for,  the  previous  discharge. 
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We  believe  that  the  reasonable  resolution  of  this 
conflicting  testimony,  as  well  as  the  respondent's 
reason  for  discharging  Rosen,  is  revealed  by  the 
testimony  of  Leo  Herman  and  George  Hart.  Her- 
man, who  was  not  a  member  of  the  Union,  was  hired 
as  a  seaman  on  the  S.  S.  Nevada  on  April  19,  1938, 
some  hours  after  Buckless'  dismissal  but  before 
Rosen's  discharge.  Rosen  and  other  union  mem- 
bers voiced  strenuous  objection  to  Herman's  em- 
ployment, because  of  his  non-union  status.  Herman 
reported  this  to  Tranberg,  who  questioned  him  as 
to  the  identity  of  the  objectors.  Herman  testified 
that,  when  he  refused  to  divulge  this  information, 
Tranberg  remarked: 

I  know  who  you  had  the  conversation  with. 
It  was  Baldy.17  Baldy  is  a  good  man  but  he 
let  the  Union  go  to  his  head.  We  had  a  boat- 
swain on  here;  he  done  the  same  thing.  Every 
time  a  [new]  man  comes  on  board  he  asked 
him  if  he  had  a  union  book. 

Nine  days  later,  Tranberg  told  Herman,  according 
to  the  latter 's  testimony,  that: 

he  [Tranberg]  fired  Baldy  on  account  of  union 
activities  but  that  is  not  the  reason  he  gave 
him  *  *  *  the  only  reason  he  [Tranberg]  told 
me  was  that  I  told  him  I  didn't  belong  to  the 
N.M.U. 
Quartermaster  Hart  of  the  S.  S.  Nevada  corro- 
borated the  first  of  these  two  conversations,  which 


17Rosen  was  commonly  called  "Baldy." 
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he  had  overheard,  and  testified  that,  prior  to  Ros- 
en's discharge,  when  Tranberg  was  investigating 
the  crew's  opposition  to  Herman's  employment,  he 
directed  Hart  to 

tell  those  people  I  don't  want  none  of  that  kind 
of  stuff  on  here.  I  am  not  going  to  have  it.  I 
thought  I  got  rid  of  that  when  I  got  rid  of  that 
fellow  yesterday. 

Hart  testified  that  Tranberg 's  allusion  to  "that  fel- 
low" was  to  Boatswain  Buckless,  who  had  been  dis- 
charged on  the  previous  day.  It  is  apparent  from 
Tranberg  "s  remark  that  further  punitive  measures 
were  contemplated  at  that  time.  Tranberg  denied 
the  statements  attributed  to  him  by  Herman,  but 
did  not  testify  as  to  his  conversation  with  Hart. 
On  the  entire  record,  we  credit  the  testimony  of 
Herman  and  Hart,  and  we  find  that  the  respondent 
discharged  J.  Gordon  Rosen  from  the  S.  S.  Nevada 
because  of  his  union  membership  and  activities, 
thereby  discriminating  in  regard  to  his  hire  and 
tenure  of  employment,  discouraging  membership 
in  the  Union,  and  interfering  with,  restraining,  and 
coercing  its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 

H.    The  discharge  of  J.  Gordon  Rosen  from  the 
S.  S.  "Washington." 

J.  Gordon  Rosen  was  unemployed  from  the  time 
he  left  the  S.  S.  Nevada  until  June  1,  1938,  when 
he  was  rehired  by  the  respondent  as  an  able-bodied 
seaman  on  the  S.  S.  Washington.  As  in  the  case  of 
his  previous  employment  with  the  respondent,  Rosen 
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became  outstandingly  active  in  the  affairs  of  the 
Union  soon  after  his  arrival  on  the  ship.  He  pre- 
sided over  meetings  and  was  elected  a  delegate.  In 
that  capacity,  from  time  to  time,  he  presented  va- 
rious grievances  of  the  crew  to  Captain  Bergman  of 
the  S.  S.  Washington.  Bergman  told  Rosen  that 
the  respondent  "didn't  recognize  any  union,"  but 
discussed  the  various  grievances  with  him.  On  July 
11,  1938,  Rosen  drafted  and  signed  an  open  letter 
from  the  crew  of  the  S.  S.  Washington  to  the  crews 
of  all  other  ships  owned  by  the  respondent,  urging 
them  to  organize  and  severely  criticizing  the  re- 
spondent because  it  allegedly  refused  to  improve  the 
working  conditions  of  its  employees.  Rosen  also 
sent  a  telegram  to  J.  P.  Roney,  general  manager 
of  the  respondent's  marine  department,  complain- 
ing that  the  captain  of  the  S.  S.  Washington  refused 
to  recognize  the  delegates  of  the  Union.  It  is  clear 
that  the  officers  of  the  S.  S.  Washington  had  knowl- 
edge of  Rosen's  activity  on  behalf  of  the  Union. 

On  July  14,  1938,  at  Port  Arthur,  the  first  mate, 
C.  B.  Johannesen,  told  Rosen  that  he  was  "fired" 
because  of  "unsatisfactory  seamanship."  This  oc- 
curred a  few  hours  after  Rosen,  as  delegate  of  the 
Union,  had  taken  up  an  overtime  dispute  with  C. 
L.  Hand,  the  port  captain,  who  refused  to  recognize 
him  as  union  delegate.  Rosen  protested  his  dis- 
charge to  First  Mate  Johannesen,  who  thereupon 
withdrew  his  original  reason  for  Rosen's  discharge 
and  admitted  that  he  had  nothing  against  Rosen's 
seamanship.  Johannesen  then  told  Rosen  that  his 
slowness  at  work  was  the  reason  for  his  discharge. 
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Captain  Bergman  and  Mate  Johannesen  testified 
that  Rosen  on  various  occasions  was  negligent  and 
lazy.  On  the  other  hand,  there  is  substantial  evi- 
dence to  the  contrary.  Furthermore,  several  of  the 
instances  of  laziness  attributed  to  Rosen  by  Mate 
Johannesen  occurred,  according  to  the  latter 's  own 
testimony,  during  the  first  voyage  of  the  S.  S. 
Washington,  after  which  Rosen  was  shipped  on  the 
second  voyage.  We  are  not  convinced  that  this  was 
done,  as  the  respondent  contends,  merely  to  give 
Rosen  "another  chance."  In  view  of  Rosen's  long 
experience  as  a  seaman  and  his  previous  satisfac- 
tory record  with  the  respondent,  we  find,  as  did 
the  Trial  Examiner,  that  neither  Bergman's  nor 
Johannesen 's  testimony  as  to  Rosen's  negligence 
and  laziness  is  entitled  to  credence.  The  notation 
made  by  Captain  Bergman  in  the  crew  list,  that 
Rosen  was  discharged  for  "incompetency,"  is,  in 
our  opinion,  no  more  persuasive  than  the  testimony 
given  by  Bergman  at  the  hearing. 

On  the  basis  of  the  entire  record,  we  find,  as  did 
the  Trial  Examiner,  that  the  respondent  discharged 
Rosen  from  the  S.  S.  Washington  on  July  14,  1938, 
and  thereafter  refused  to  reinstate  him,  because  of 
his  union  membership  and  activities,  thereby  dis- 
criminating in  regard  to  his  hire  and  tenure  of 
employment,  discouraging  membership  in  the  Union, 
and  interfering  with,  restraining,  and  coercing  its 
employees  in  the  exercise  of  the  rights  guaranteed 
in  Section  7  of  the  Act. 
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E.    Marine  Safety  Legislation. 

Pursuant  to  the  decree  of  the  Circuit  Court  of 
Appeals,  we  have  carefully  reconsidered  our  find- 
ings as  to  the  respondent's  unfair  labor  practices  in 
the  light  of  the  Court's  opinion  and  of  the  tradi- 
tional need  for  safety  and  discipline  aboard  ship. 
"We  appreciate  the  importance  of  the  legislation  to 
which  the  Court  refers  in  its  opinion18  and  recognize 
our  task  of  accommodating  the  "scheme"  of  the 
Act  to  "other  and  equally  important  Congressional 
objectives."  We  take  note  that  the  amendments  to 
the  Merchant  Marine  Act  of  1936  (49  Stat.  1985) 
enacted   by    Congress   in   1938    (52    Stat.    965,   46 


18This  legislation,  briefly  summarized,  is  as  follows : 

18  U.S.C.A.,  Sec.  484,  Article  293:  provides  a  fine 
and  imprisonment  for  a  member  of  a  crew  unlawfully 
and  by  force,  fraud,  or  intimidation,  to  usurp  the 
command  of  a  vessel  from  its  master. 

46  U.S.C.A.,  Sec.  701,  Articles  Fifth  and  Sixth: 
provide  for  the  punishment  of  a  crew  member  for 
continued  willful  disobedience  or  neglect  of  duty  at 
sea;  and  for  assaulting  a  master,  mate  or  other  of- 
ficer. 

46  U.S.C.A.,  Sec.  239:  provides  that  inspectors 
shall  investigate  all  acts  of  misconduct  committed  by 
any  licensed  officer,  whose  license  shall  be  suspended 
if  the  inspectors  are  satisfied  after  a  hearing  that  the 
officer  is  incompetent  or  has  been  guilty  of  mis- 
behavior, negligence,  or  unskilfulness,  or  has  en- 
dangered life  wilfully. 

46  U.S.C.A.,  Sees.  226,  228,  229:  provide  that  li- 
censes of  captains,  mates,  and  engineers  shall  be  sus- 
pended on  satisfactory  proof  of  intemperate  habits. 

46  U.S.C.A.,  Sec.  222:  requires  that  a  vessel  shall 
only  be  operated  with  a  full  complement  of  officers 
and  crew,  and  provides  that  a  captain  is  liable  to  fine 
or  penalty  for  failing  to  explain  to  the  local  inspec- 
tors the  reason  for  any  deficiency  in  complement. 
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U.S.C.A.,  Sees.  1251-1262)  added  to  that  Act  a  title 
on  maritime  labor  relations  declaring  a  policy  of 
encouraging  collective  bargaining  among  maritime 
employees  and  affirming  the  applicability  of  the 
National  Labor  Relations  Act  to  them.19-  Seamen 
who  have  engaged  in  conduct  condemned  as  illegal 
by  other  legislation  have  indeed  been  denied  re- 
instatement under  the  Act,20  but  our  own  decisions 
and  those  of  the  courts  have  frequently  and  con-' 
sistently  recognized  the  general  applicability  of  the 
Act  to  maritime  employees.21 


19This  affirmation  of  the  applicability  of  the  Act  is 
contained  in  Section  1002  of  the  Merchant  Marine 
Act,  which  was  added  in  June  1938  by  52  Stat.  965, 
46  U.S.C.A.,  Sec.  1252.  The  1938  amendments  orig- 
inally were  to  expire  in  3  years,  on  June  23,  1941, 
but  the  life  of  some  of  the  sections  added  by  these 
amendments,  including  Section  1002,  was  extended 
until  June  23, 1942,  by  Public  L.  No.  124,  77th  Cong., 
1st  Sess. 

^Southern  Steamship  Company  v.  National  Labor 
Relations  Board,  62  S.Ct.  886,  rev'g  and  rem'd'g  120 
F.  (2d)  505  (CCA.  3),  enf'g  as  mod.  Matter  of 
Southern   Steamship   Company,  23  N.L.R.B.  26. 

21See,  e.  g.,  National  Labor  Relations  Board  v. 
Waterman  Steamship  Corporation,  309  U.S.  206, 
rev'g  103  F.  (2d)  157  (CCA.  5),  mod.  Matter  of 
Waterman  Steamship  Corporation,  7  N.L.R.B.  237; 
Black  Diamond  Steamship  Corporation  v.  National 
Labor  Relations  Board,  94  F.  (2d)  875  (CCA.  2), 
enf'g  Matter  of  Black  Diamond  Steamship  Corpora- 
tion, 3  N.L.R.B.  84,  cert,  denied,  304  U.S.  579;  South 
Atlantic  Steamship  Company  of  Delaware  v.  Na- 
tional Labor  Relations  Board,  116  F.  (2d)  480 
(CCA.  5),  enf'g  as  mod.  Matter  of  South  Atlantic 
Steamship  Companv  of  Delaware,  12  N.L.R.B.  1367 
cert,  denied,  313  U.S.  582. 
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Protection  by  law  of  the  right  to  organize  and 
bargain  collectively  has  also  been  extended  by  Con- 
gress to  employees  engaged  in  other  hazardous  oc- 
cupations. Railroad  employees  and  employees  of 
common  carriers  by  air,  although  employed  in  in- 
dustries covered  by  extensive  safety  legislation, 
have,  for  example,  expressly  been  given  guarantees 
in  the  Railway  Labor  Act  substantially  similar  to 
those  contained  in  the  National  Labor  Relations 
Act.  Similarly,  although  the  hazardous  nature  of 
the  mining  industry  has  long  been  recognized  in 
safety  legislation,  the  applicability  of  the  National 
Labor  Relations  Act  to  mining  employees  is  well- 
established.22  ! 

Certainly  it  cannot  with  reason  be  said  that  ship's 
officers  must  be  permitted  to  engage  in  anti-union 
conduct  and  statements  if  safety  and  discipline 
aboard  ship  are  to  be  preserved.  Any  such  holding 
would  in  effect  mean  that  normal  union  activities 
create  otherwise  non-existent  dangers  and  interfere 
with  discipline  and  good  order.  Experience  pro- 
vides no  basis  for  any  such  proposition.  On  the  con- 


22See,  e.  g.,  Matter  of  Crowe  Coal  Company  and 
United  Mine  Workers  of  America,  District  No.  14, 
9  N.L.R.B.  1149,  enf 'd  in  National  Labor  Relations 
Board  v.  Crowe  Coal  Company,  104  F.  (2d)  633 
(CCA.  8),  cert,  denied,  308  U.S.  584;  Matter  of 
Nevada  Consolidated  Copper  Corporation  and  Inter- 
national Union  of  Mine,  Mill  and  Smelter  Workers, 
26  N.L.R.B.  1182,  set  aside  in  National  Labor  Rela- 
tions Board  v.  Nevada  Consolidated  Copper  Cor- 
poration, 122  F.  (2d)  587  (CCA.  10),  rev'd,  62 
S.Ct.  960. 
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trary,  Congress  has  found  in  the  Act  that  "Experi- 
ence has  proved  that  protection  by  law  of  the  right 
of  employees  to  organize  and  bargain  collectively 
safeguards  commerce  from  injury  *  *  *"  (Section 
1).  Upon  reconsideration,  therefore,  we  are  of  the 
opinion  and  we  find  that  considerations  of  marine 
safety  and  discipline  give  no  reason  for  disturbing 
our  findings  in  Section  III  A,  above,  as  to  the  re- 
spondent's interference  with,  restraint,  and  coercion 
of  its  employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act. 

Nor  do  we  believe  that  prevention  under  the  Act 
of  discrimination  by  maritime  employers  against 
seamen  who  have  engaged  in  concerted  activities  is 
in  any  sense  incompatible  with  the  marine  safety 
legislation  to  which  the  Court  refers  in  its  opin- 
ion.23 To  say  that  "the  fact  that  Rosen  was  a  labor 
leader  heightened  the  wrong''  of  the  activity  in 
which  he  engaged  is  to  justify  the  discharge  of  ac- 
tive union  members  for  conduct  which  in  others 
might  be  regarded  as  not  improper.  Similarly,  to 
presume  that  a  seaman  who  leads  his  fellows  in 
union  activity  "well  may  have  been  absent  from 
his  station  and  inattentive  to  his  duties"  is  to  make 
union  activity  prima  facie  evidence  of  careless- 
ness or  incompetence.    Either  would  make  possible 


23Section  1002  of  the  Merchant  Marine  Act  of 
1936,  as  amended,  expressly  provided  that  "en- 
forcement of  any  of  the  navigation  laws  of  the 
United  States  or  any  other  laws  relating  to  sea- 
men" shall  not  be  affected.  52  Stat.  965,  46 
U.S.C.A.,  Sec.  1252. 


Nat.  Labor  Relations  Board  1775 

the  discharge  of  seamen  who  are  active  union  mem- 
bers or  officers  almost  without  reference  to  the 
propriety  or  impropriety  of  their  activities  accord- 
ing to  normal  standards  and  without  regard  for  the 
proscriptions  contained  in  the  Act. 

In  any  event,  the  record  shows  that  Rosen's 
union  activities  neither  endangered  discipline  nor 
interfered  with  his  work,  and  we  find  that  the  re- 
spondent in  discharging  him  was  not  moved  by  any 
such  considerations.  Rosen's  union  activities  on 
board  the  S.  S.  Nevada  and  the  S.  S.  Washington 
consisted  of  presiding  over  weekly  union  meetings 
held  in  the  crew's  quarters,  acting  as  delegate  to 
discuss  grievances  with  the  ship's  officers,  drafting 
letters  urging  the  crews  of  the  respondent's  other 
ships  to  join  the  Union  and  criticizing  the  respond- 
ent for  its  alleged  refusal  to  improve  working  con- 
ditions, and  protesting  to  the  respondent's  general 
manager  the  refusal  of  the  catpain  of  the  S.  S. 
Washington  to  recognize  the  delegates  of  the  Union. 
There  is  nothing  in  the  record  to  indicate  that  these 
activities  endangered  the  safety  of  the  respondent's 
ships  on  which  Rosen  worked  or  of  the  cargoes 
they  carried,  or  that  his  union  activities  were  detri- 
mental to  discipline  on  board  those  ships,  within  the 
meaning  of  the  legislation  to  which  our  attention 
has  been  directed.  Hence  there  is  no  basis  for  con- 
cluding that  any  of  these  Congressional  enactments 
were  violated  by  Rosen  and  it  does  not  appear  that 
he  was  prosecuted  for  any  criminal  offense  in  that 
respect.    There  is,  therefore,  no  basis  for  believing 
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that  Rosen's  reinstatement  with  back  pay  involves 
any  such  threat  to  discipline  or  safety  or  any  such 
conflict  with  marine  safety  legislation  as  to  require 
us  to  deny  this  normally  applicable  remedy.  Upon 
reconsideration,  we  find  no  reason  to  alter  our  con- 
clusion that  Rosen  was  discriminatority  discharged 
and  that  his  reinstatement  with  back  pay  will  effec- 
tuate the  purposes  of  the  Act.24 

IV.  The  effect  of  the  unfair  labor  practices  upon 
commerce. 
The  activities  of  the  respondent  set  forth  in  Sec- 
tion III  A,  C,  and  D  above,  occurring  in  connection 
with  its  operations  described  in  Section  I,  above, 
have  a  close,  intimate,  and  substantial  relation  to 
trade,  traffic,  and  commerce  among  the  several 
States,  and  tend  to  lead  to  labor  disputes  burdening 
and  obstructing  commerce  and  the  free  flow  of  com- 
merce. 

THE  REMEDY 

We  have  found  that  the  respondent,  by  its  anti- 
union statements  and  in  other  ways,  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
exercise  of  the  rights  guaranteed  by  Section  7  of 
the  Act.  We  shall  order  the  respondent  to  cease 
and  desist  from  such  practices. 

We  have  found  that  the  respondent  discrimina- 
torily  discharged  J.  Gordon  Rosen  from  the  S.  S. 


24We  have  not  vacated  our  original  order  with 
respect  to  Buckless,  and  we  therefore  do  not  recon- 
sider his  case,  although  the  same  considerations 
apply  to  his  union  activities  as  to  those  of  Rosen. 
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Nevada  on  April  19,  1938,  and  from  the  S.  S.  Wash- 
ington on  July  14,  1938.  We  shall  therefore  order 
the  respondent  to  offer  Rosen  immediate  and  full 
reinstatement  to  his  former  or  a  substantially 
equivalent  position  without  prejudice  to  his  senior- 
ity or  other  rights  and  privileges,  which  we  find  is 
necessary  to  effectuate  the  purposes  and  policies 
of  the  Act  even  though  he  may  have  obtained  sub- 
stantially equivalent  employment  elsewhere.25  We 
shall  further  order  the  respondent  to  make  Rosen 
whole  for  any  loss  of  pay  suffered  by  him  by  rea- 
son of  his  discharges  by  payment  to  him  of  a  sum 
equal  to  the  amount  which  he  normally  would  have 
earned  as  wages  from  April  19,  1938,  the  date  of 
his  discharge  from  the  S.  S.  Nevada,  to  June  1, 
1938,  when  he  was  rehired  on  the  S.  S.  Washing- 
ton, and  from  July  14,  1938,  the  date  of  his  dis- 
charge from  the  S.  S.  Washington,  to  the  date  of 
the  offer  of  reinstatement,  less  his  net  earnings26 
during  such  periods. 


25See  Phelps  Dodge  Corporation  v.  National  La- 
bor Relations  Board,  313  U.  S.  177,  mod'f'g  and 
rem'd'g  113  F.  (2d)  202  (CCA.  2),  enf'g  as  mod. 
Matter  of  Phelps  Dodge  Corporation,  19  N.L.R.B. 
547;  National  Labor  Relations  Board  v.  Blanton 
Co.,  121  F.  (2d)  564  (CCA.  8),  enf'g  as  mod. 
Matter  of  Blanton  Co.,  16  N.L.R.B  951,  as  amended 
by  18  N.L.R.B  143;  Matter  of  Ford  Motor  Com- 
pany and  International  Union,  United  Automobile 
Workers  of  America,  Local  Union  No.  249,  31 
N.L.R.B.  994. 

26By  "net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
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Since  J.  Gordon  Rosen,  while  in  the  employ  of 
the  respondent,  received  maintenance  on  board  ship 
in  addition  to  his  wages,  we  shall  order  that  the 
reasonable  value  of  such  maintenance  during  the 
periods  for  which  we  shall  award  back  pay  be  in- 
cluded in  the  total  amount  to  be  paid  him  by  the 
respondent. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

CONCLUSIONS  OF  LAW 

1.  National  Maritime  Union  of  America,  Port 
Arthur  Branch,  is  a  labor  organization,  within  the 
meaning  of  Section  2  (5)  of  the  Act. 

2.  By  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  J.  Gordon  Rosen,  thereby 
discouraging  membership  in  National  Maritime 
Union  of  America,  Port  Arthur  Branch,  the  re- 
spondent has  engaged  in  and  is  engaging  in  unfair 

incurred  by  an  employee  in  connection  with  seek- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent 
necessity  of  his  seeking  employment  elsewhere.  See 
Matter  of  Crossett  Lumber  Company  and  United 
Brotherhood  of  Carpenters  and  Joiners  of  America, 
Lumber  and  Sawmill  Workers  Union,  Local  2590, 
8  N.L.R.B  440.  Monies  received  for  work  per- 
formed upon  Federal,  State,  county,  municipal,  or 
other  work-relief  projects  shall  be  considered  as 
earnings.  See  Republic  Steel  Corporation  v.  Na- 
tional Labor  Relations  Board,  311  U.  S.  7. 
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labor  practices,  within  the  meaning  of  Section  8 
(3)  of  the  Act. 

3.  By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  the  respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices, within  the  meaning  of  Section  8  (1)  of  the 
Act. 

4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce,  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

ORDER 

Upon  the  basis  of  the  above  findings  of  fact  and 
conclusions  of  law,  and  pursuant  to  Section  10  (c) 
of  the  National  Labor  Relations  Act,  the  National 
Labor  Relations  Board  hereby  orders  that  the  re- 
spondent, The  Texas  Company,  Marine  Division, 
New  York  City  and  Houston,  Texas,  and  its  of- 
ficers, agents,  successors,  and  assigns,  shall : 

1.    Cease  and  desist  from: 

(a)  Discouraging  membership  in  National  Mari- 
time Union  of  America,  Port  Arthur  Branch,  or 
any  other  labor  organization  of  its  employees  by 
discharging  or  refusing  to  reinstate  any  of  its  em- 
ployees, or  in  any  other  manner  discriminating  in 
regard  to  their  hire  and  tenure  of  employment,  or 
any  terms  or  conditions  of  their  employment,  be- 
cause of  membership  or  activity  in  any  such  labor 
organization ; 

(b)  In  any  other  manner  interfering  with,  re- 
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straining,  or  coercing  its  employees  in  the  exercise 
of  the  right  to  self -organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or  pro- 
tection, as  guaranteed  by  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  J.  Gordon  Rosen  immediate  and 
full  reinstatement  to  the  position  held  by  him  on 
July  14,  1938,  or  to  a  substantially  equivalent  posi- 
tion, without  prejudice  to  his  seniority  or  other 
rights  and  privileges; 

(b)  Make  whole  J.  Gordon  Rosen  for  any  loss 
of  pay  he  may  have  suffered  by  reason  of  the  re- 
spondent's discrimination  in  regard  to  his  hire  and 
tenure  of  employment  by  payment  to  him  of  a  sum 
of  money  equal  to  the  amount  which  he  normally 
would  have  earned  as  wages, — including  the  reason- 
able value  of  his  maintenance  on  board  ship, — 
from  April  19,  1938,  to  June  1,  1938,  and  from  July 
14,  1938,  to  the  date  of  the  respondent's  offer  of  re- 
instatement, less  his  net  earnings  during  such 
periods ; 

(c)  Immediately  post  notices  to  its  employees  in 
conspicuous  places  on  its  docks  and  vessels,  and 
maintain  such  notices  for  a  period  of  at  least  sixty 
(60)  consecutive  days  from  the  date  of  posting, 
stating:     (1)   that  the  respondent  will  not  engage 
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in  the  conduct  from  which  it  is  ordered  to  cease  and 
desist  in  paragraphs  1  (a)  and  (b)  of  his  Order; 
(2)  that  the  respondent  will  take  the  affirmative 
action  set  forth  in  paragraphs  2  (a)  and  (b)  of  this 
Order;  and  (3)  that  the  respondent's  employees  are 
free  to  become  or  remain  members  of  National 
Maritime  Union  of  America,  Port  Arthur  Branch, 
and  that  the  respondent  will  not  discriminate 
against  any  employee  because  of  his  membership  in 
or  activity  in  behalf  of  said  organization; 

(d)  Notify  the  Regional  Director  for  the  Six- 
teenth Region  in  writing  within  ten  (10)  days  from 
the  date  of  this  Order  what  steps  the  respondent 
has  taken  to  comply  therewith. 

Signed  at  Washington,  D.  C,  this  18  day  of  July 
1942. 

HARRY  A.  MILLIS 

Chairman 
WM.  M.  LEISERSON 
Member 
[Seal]  NATIONAL  LABOR  RELA- 

TIONS BOARD 

[Title  of  Board  and  Cause.] 

AFFIDAVIT  AS  TO  SERVICE 

District  of  Columbia — ss. 

I,  James  B.  Minor,  being  first  duly  sworn,  on 
oath  saith  that  I  am  one  of  the  employees  of  the 
National  Labor  Relations  Board,  in  the  office  of 
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said  Board  in  Washington,  D.  C. ;  that  on  the  18th 
day  of  July,  1942,  I  mailed  postpaid,  bearing  gov- 
ernment frank,  by  registered  mail,  a  copy  of  the 
Decision  and  Order  to  the  following  named  persons, 
addressed  to  them  at  the  following  addresses: 
The  Texas  Company,  Marine  Division 

Port  Arthur,  Texas     (69347) 
A.  E.  Van  Dusen,  Esquire 
135  East  42nd  Street 
New  York,  N.  Y.     (69348) 
Messrs.  J.  W.  Williams  and  James  H.  Pipkin 
The  Texas  Company  Building 
Port  Arthur,  Texas     (69349) 
Mandell  &  Combs 

Att:    Herman    Wright   &    W.    A.    Combs, 

Esquires 
417  Shell  Building 
Houston,  Texas     (69350) 
Max  Lustig,  Esquire 
291  Broadway 

New  York,  New  York     (69351) 
JAMES  B.  MINOR 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  July,  1942. 

[Seal]  KATHRYN  B.  HARRELL 

Notary    Public,    D.    C.     My    Commission    expires 
March  1,  1947. 
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[Endorsed]:  No.  10237.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Texas 
Company,  Petitioner,  vs.  National  Labor  Relations 
Board,  Respondent.  Supplemental  Transcript  of 
Record.  Upon  Petition  to  Review  and  Enforce  an 
Order  of  the  National  Labor  Relations  Board. 

Piled  October  13,  1942. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


In  the 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 

No.  10237 
THE  TEXAS  COMPANY, 


Petitioner, 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

PETITION  FOR  REVIEW 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth   Cir- 
cuit: 
Your  petitioner,   The   Texas   Company,   respect- 
fully shows  and  alleges: 

I.    That  your  petitioner  is,  and  at  all  times  here- 
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inafter  mentioned  has  been,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware  and  qualified  to  do 
business  as  a  foreign  corporation  in  the  States  of 
Montana,  Idaho  and  Arizona;  and  that  it  is  now 
and  at  all  times  hereinafter  mentioned  has  been 
transacting  business  in  the  said  States  of  Mon- 
tana, Idaho  and  Arizona,  and  within  the  jurisdic- 
tion of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

II.  That  heretofore  and  on  or  about  September 
3,  1938,  upon  charges  filed  by  the  National  Mari- 
time Union  of  America,  Port  Arthur  Branch  (here- 
inafter called  the  "Union"),  the  respondent,  Na- 
tional Labor  Relations  Board  (hereinafter  some- 
times referred  to  as  the  "Board"),  issued  a  com- 
plaint against  your  petitioner  alleging  that  your 
petitioner  had  engaged  in  and  was  engaging  in  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Section  8(1)  and  (3)  and  Section  2(6) 
and  (7)  of  the  National  Labor  Relations  Act  (here- 
inafter sometimes  referred  to  as  the  "Act"),  49 
Stat.  449,  in  that  your  petitioner  had  (1)  discharged 
and  refused  to  reinstate  certain  seamen,  (2)  through 
its  officers,  agents  and  employees,  made  various 
statements  to  its  employees  discouraging  affiliation 
in  or  activity  on  behalf  of  the  Union,  and  (3) 
denied  passes  to  representatives  of  the  Union  to 
board  petitioner's  vessels  to  contact  members  of  the 
Union,  all  in  violation  of  said  Act. 

III.  That  on  or  about  September  12,  1938,  your 
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petitioner  duly  served  and  filed  its  answer  and 
amended  answer  to  said  complaint  in  which  your 
petitioner  denied  that  it  had  engaged  in  or  was  en- 
gaging in  any  unfair  labor  practices  or  had  violated 
the  Act  as  alleged  in  said  complaint. 

IV.  That  issue  having  been  joined  in  the  said 
proceeding  between  the  Board  and  your  petitioner, 
a  hearing  was  held  at  Port  Arthur,  Texas,  from 
September  12  to  16  and  from  September  19  to  22, 
1938,  before  Howard  Myers,  a  Trial  Examiner  duly 
designated  by  the  Board,  and  a  further  hearing 
was  held  also  at  Port  Arthur,  Texas,  on  November 
28  and  29,  1938,  before  Charles  E.  Persons,  another 
Trial  Examiner  duly  designated  by  the  Board. 

V.  That  at  the  opening  and  close  of  the  Board's 
case  and  at  the  close  of  the  entire  case,  your  peti- 
tioner duly  moved  to  dismiss  the  Board's  complaint 
and  all  proceedings  thereunder  on  the  ground  that 
no  cause  of  action  was  alleged  or  proved,  but  said 
motions  were  denied  by  the  Trial  Examiner. 

VI.  That  on  or  about  May  8,  1939,  Trial  Ex- 
aminer Myers  filed  his  Intermediate  Report,  in 
which  he  found  and  concluded  that  petitioner  had 
engaged  in  unfair  labor  practices  and  in  which  he 
recommended  that  petitioner  take  certain  affirma- 
tive action  to  remedy  the  situation  brought  about 
by  such  unfair  labor  practices,  including  reinstate- 
ment with  back  pay  of  four  seamen. 

VII.  That  on  October  24,  1939,  oral  argument 
of  counsel  was  had  before  the  Board  upon  the  is- 
sues of  fact  and  of  law  in  said  proceedings,  in  which 


1786  The  Texas  Company  vs. 

argument  counsel  for  your  petitioner  prayed  that 
said  complaint  and  the  proceedings  thereunder  be 
dismissed  upon  the  grounds  set  forth  in  petition- 
er's various  motions  to  dismiss  and  in  petitioner's 
exceptions  to  the  Trial  Examiner's  Intermediate 
Report  and  upon  the  further  ground  that  neither 
the  acts  of  your  petitioner  alleged  in  said  complaint 
nor  the  acts  of  your  petitioner  as  shown  in  the 
testimony  or  other  evidence  at  the  hearing  consti- 
tuted any  violation  of  the  National  Labor  Relations 
Act,  49  Stat.  449,  or  of  any  other  law  or  statute, 
the  enforcement  of  which  is  entrusted  to  the  Board. 

VIII.  That  on  or  about  January  24,  1940,  the 
said  Board  did  make  and  file  its  decision  and  final 
order  in  the  said  proceedings,  which  decision  and 
order  was  served  on  your  petitioner  by  mail  on 
January  24,  1940. 

IX.  That  on  or  about  May  7,  1940,  a  petition 
for  a  review  of  the  aforesaid  order  and  decision 
was  filed  with  this  Court  and  on  June  24,  1940,  the 
Board  filed  an  answer  thereto  requesting  enforce- 
ment of  its  order. 

X.  Upon  briefs  filed  by  petitioner  and  the 
Board,  and  after  oral  argument  in  which  petitioner 
and  the  Board  participated  by  counsel,  this  Court, 
on  May  23,  1941,  entered  its  opinion  (now  officially 
reported  in  120  F.  (2d)  186),  and  a  decree  denying 
enforcement  of  the  Board's  aforesaid  order  as  to 
one  Clarence  Buckless,  a  seaman,  and  remanding 
the  remaining  portions  of  such  order  to  the  Board 
for  reconsideration  in  the  light  of  the  Court's  opin- 
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ion  and  particularly  certain  maritime  safety  sta- 
tutes to  which  the  Court  adverted  in  its  opinion. 

XI.  That  on  June  28,  1941,  and  pursuant  to  this 
Court's  opinion  and  decree  above  referred  to,  the 
Board  vacated  and  set  aside  its  decision  and  order 
of  June  24,  1940,  with  the  exception  of  paragraph 
2(a)  thereof,  and,  pursuant  to  notice  served  upon 
the  petitioner  and  the  Union,  a  hearing  for  the  pur- 
pose of  reargument  was  held  before  the  Board  in 
Washington,  D.  C.  on  July  17,  1941,  at  which  hear- 
ing the  petitioner  and  the  Union  were  represented 
by  counsel. 

XII.  Thereafter,  or  on  July  18,  1942,  the  Board 
handed  down  a  decision  signed  by  only  two  mem- 
bers of  the  Board,  by  which  your  petitioner  was 
ordered  to : 

ul.    Cease  and  desist  from: 

(a)  Discouraging  membership  in  National 
Maritime  Union  of  America,  Port  Arthur 
Branch,  or  any  other  labor  organization  of  its 
employees,  by  discharging  or  refusing  to  rein- 
state any  of  its  employees,  or  in  any  other  man- 
ner discriminating  in  regard  to  their  hire  and 
tenure  of  employment,  or  any  terms  or  condi- 
tions of  their  employment,  because  of  member- 
ship or  activity  in  any  such  labor  organiza- 
tion ; 

(b)  In  any  other  maimer  interfering  with, 
restraining,  or  coercing  its  employees  in  the  ex- 
ercise of  the  right  to  self-organization,  to  form, 
join,  or  assist  labor  organizations,  to  bargain 
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collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  ac- 
tivities for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection,  as  guaran- 
teed by  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action, 
which  the  Board  finds  will  effectuate  the 
policies  of  the  Act : 

(a)  Off er  to  J.  Gordon  Rosen  immediate  and 
full  reinstatement  to  the  position  held  by  him 
on  July  14,  1938,  or  to  a  substantially  equiva- 
lent position,  without  prejudice  to  his  senority 
or  other  rights  and  privileges; 

(b)  Make  whole  J.  Gordon  Rosen  for  any 
loss  of  pay  he  may  have  suffered  by  reason  of 
respondent's  discrimination  in  regard  to  his 
hire  and  tenure  of  employment  by  payment  to 
him  of  a  sum  of  money  equal  to  the  amount 
which  he  normally  would  have  earned  as  wages, 
—including  the  reasonable  value  of  his  main- 
tenance on  board  ship, — from  April  19,  1938, 
to  June  1,  1938,  and  from  July  14,  1938  to  the 
date  of  the  respondent's  offer  of  reinstatement, 
less  his  net  earnings  during  such  periods; 

(c)  Immediately  post  notices  to  its  em- 
ployees in  conspicuous  places  on  its  docks  and 
vessels,  and  maintain  such  notices  for  a  period 
of  at  least  sixty  (60)  consecutive  days  from  the 
date  of  posting,  stating:  (1)  that  the  respond- 
ent will  not  engage  in  the  conduct  from  which 
it  is  ordered  to  cease  and  desist  in  paragraphs 
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1(a)  and  (b)  of  this  Order;  (2)  that  the  re- 
spondent will  take  the  affirmative  action  set 
forth  in  paragraphs  2(a)  and  (b)  of  this  Or- 
der; and  (3)  that  the  respondent's  employees 
are  free  to  become  or  remain  members  of  Na- 
tional Maritime  Union  of  America,  Port 
Arthur  Branch,  and  that  the  respondent  will 
not  discriminate  against  any  employee  because 
of  his  membership  in  or  activity  in  behalf  of 
said  organization; 

(d)  Notify  the  Regional  Director  for  the 
Sixteenth  Region  in  writing  within  ten  (10) 
days  from  the  date  of  this  Order  what  steps 
the  respondent  has  taken  to  comply  there- 
with." 

XIII.  That  the  Board's  aforesaid  decision  and 
order  are  erroneous  in  fact,  unauthorized  and  insuf- 
ficient in  law,  and  ought  to  be  reviewed  and  set 
aside  by  this  Court  for  the  following  reasons: 

(1)  The  said  decision  and  order  of  July  18, 
1942,  and  the  findings  of  fact  and  conclusions 
of  law  of  the  Board  upon  which  the  said  de- 
cision and  order  are  based,  are  not  in  accord- 
ance with  law,  are  contrary  to  the  evidence,  are 
without  evidence  to  support  them,  and  are  not 
supported  or  warranted  by  substantial  or  cre- 
dible evidence; 

(2)  In  its  said  decision  and  order  the  Board 
has  failed  to  give  due  consideration  to  the  opin- 
ion of  this  Court  handed  down  on  May  23,  1941, 
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and  to  the  maritime  safety  legislation  discussed 
and  adverted  to  in  said  opinion. 

(3)  The  acts  of  petitioner  as  shown  by  the 
testimony  and  evidence  do  not  constitute  a  vio- 
lation of  the  National  Labor  Relations  Act; 

(4)  The  Board  erred  in  finding  and  conclud- 
ing that  your  petitioner,  by  anti-union  state- 
ments and  in  other  ways,  interfered  with,  re- 
strained and  coerced  its  employees  in  the  exer- 
cise of  rights  guaranteed  by  Section  7  of  the 
Act  and  thereby  engaged  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8(1)  and 
8(3)  of  the  Act; 

(5)  The  Board  erred  in  finding  and  conclud- 
ing that  your  petitioner  warned  its  employees 
against  organization,  threatened  to  discharge 
Union  members  and  questioned  an  employee 
about  membership  in  the  Union  and  thereby 
interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
by  Section  7  of  the  said  Act; 

(6)  The  Board  erred  in  finding  and  conclud- 
ing that  your  petitioner  discharged  J.  Gordon 
Rosen  from  the  S.  S.  Nevada  because  of  Union 
activities ; 

(7)  The  Board  erred  in  finding  and  conclud- 
ing that  your  petitioner  discharged  J.  Gordon 
Rosen  from  the  S.  S.  Washington  because  of 
Union  activities; 

(8)  The  Board  erred  in  directing  petitioner 
to  cease  and  desist  and  to  take  affirmative  action 
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as  specified  in  the  Board's  aforesaid  decision 
and  order  and  to  post  notices  to  such  effect. 

Wherefore,  your  petitioner  prays  this  Honorable 
Court  to  review  and  set  aside  the  decision  and 
order  of  the  National  Labor  Relations  Board  herein 
referred  to,  and  to  grant  petitioner  such  other  and 
further  relief  as  to  the  Court  may  seem  just  and 
proper. 

Dated:  August  28,  1942. 

THE  TEXAS  COMPANY 
By    JAMES  TANHAM 
Vice  President. 
ALBERT  E.  VAN  DUSEN, 
135  East  42nd  Street, 
New  York  City,  N.  Y. 
J.  A.  McNAIR, 

929  So.  Broadway, 

Los  Angeles,  California 
Attorneys  for  Petitioner, 
The  Texas  Company. 

State  of  New  York, 
County  of  New  York — ss. 

James  Tanham,  being  duly  sworn,  deposes  and 
says :  That  he  is  an  officer,  to  wit,  Vice  President,  of 
The  Texas  Company,  the  petitioner  named  in  the 
foregoing  petition;  that  he  has  read  the  foregoing 
petition  by  him  subscribed  as  such  officer  and 
knows  the  contents  thereof;  that  the  same  is  true 
to  the  knowledge  of  deponent  except  as  to  the  mat- 


1792  The  Texas  Company  vs. 

ters  therein  related  to  be  alleged  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

JAMES   TANHAM 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  August,  1942. 

[Seal]  SUSAN  B.  GIFFORD 

Notary  Public,  Kings  County.  Clerk's  No.  669, 
Register's  No.  3263.  N.  Y.  Co.  Clerk's  No.  605, 
Reg.  No.  3G374. 

My  Commission  expires  March  30,  1943. 

[Endorsed] :  Filed  Sep.  1,  1942. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD  AND  REQUEST  FOR  EN- 
FORCEMENT 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit: 

Comes  now  the  National  Labor  Relations  Board, 
hereinafter  called  the  Board,  and  pursuant  to  the 
National  Labor  Relations  Act  (49  Stat.  449,  c.  372, 
29  U.S.C.,  Sec.  151,  et  seq.),  hereinafter  called  the 
Act,  files  this  answer  and  request  for  enforcement 
of  the  Board's  order. 

1.  The  Board  admits  the  allegations  contained  in 
paragraph  1  of  the  petition  for  review. 
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2.  Answering  the  allegations  contained  in  para- 
graphs II  to  XII,  inclusive,  of  the  petition  for  re- 
view, the  Board  prays  reference  to  the  certified 
transcript  of  the  record,  filed  herein,  of  the  pro- 
ceedings heretofore  had  herein,  for  a  full  and  exact 
statement  of  the  pleadings,  evidence,  findings  of 
fact,  conclusions  of  law,  and  order  of  the  Board, 
and  all  other  proceedings  had  in  this  matter. 

3.  The  Board  denies  each  and  every  allegation 
contained  in  paragraph  XIII  of  the  petition  for 
review,  and  in  the  sub-sections  thereunder,  num- 
bered (1)  to  (8),  inclusive. 

4.  Further  answering,  the  Board  avers  that  the 
proceedings  had  before  it,  the  findings  of  fact,  con- 
clusions of  law,  and  order  of  the  Board,  were  and 
are  in  all  respects  valid  and  proper  under  the  Act. 

Wherefore,  having  answered  each  and  every  al- 
legation contained  in  the  petition  to  review,  the 
Board  respectfully  prays  this  Honorable  Court  that 
said  petition  be  denied  insofar  as  it  prays  that  the 
order  of  the  Board  be  set  aside. 

Further  Answering,  the  Board,  pursuant  to  Sec- 
tion 10  (e)  and  (f )  of  the  Act,  respectfully  requests 
this  Honorable  Court  for  enforcement  of  its  order 
issued  against  petitioner  on  July  18,  1942,  in  pro- 
ceedings designated  on  the  records  of  the  Board 
as  Case  No.  C-1276,  entitled,  "In  the  Matter  of  the 
Texas  Company,  Marine  Division  and  National 
Maritime  Union,  Port  Arthur  Branch." 

In  support  of  this  request  for  enforcement  of  its 
order,  the  Board  respectfully  shows: 
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(a)  Petitioner,  a  Delaware  Corporation,  is  en- 
gaged in  business  within  this  Judicial  Circuit.  This 
Court  has  jurisdiction  of  the  petition  to  review 
herein  and  of  this  request  for  enforcement  by  virtue 
of  Section  10  (e)  and  (f)  of  the  Act. 

(b)  Upon  proceedings  had  in  said  matter,  as 
more  fully  shown  by  the  entire  record  thereof,  cer- 
tified by  the  Board  and  filed  with  this  Court  herein, 
to  which  reference  is  hereby  made,  and  including, 
without  limitation,  a  complaint,  answer,  hearing  for 
the  purpose  of  taking  testimony  and  receiving  other 
evidence,  Trial  Examiner's  report  and  exceptions 
filed  thereto,  written  and  oral  argument  had  there- 
on, Decision  and  Order  of  the  Board  dated  January 
24,  1940;  Opinion  and  Decree  of  this  Court,  en- 
tered on  May  23,  1941,  in  proceedings  for  review 
and  enforcement  of  said  order  of  the  Board,  said 
proceedings  being  designated  on  the  records  of  this 
Court  as  Case  No.  9518,  entitled  The  Texas  Com- 
pany v.  National  Labor  Relations  Board;  Order  of 
the  Board,  dated  June  28,  1941,  vacating  and  set- 
ting aside  in  pertinent  part  said  Decision  and  Order 
of  the  Board,  dated  January  24,  1940;  and  written 
and  oral  reargument  before  the  Board,  the  Board, 
on  July  18,  1942,  made  its  decision,  duly  stating  its 
findings  of  fact  and  conclusions  of  law,  and  issued 
the  following  order,  directed  to  petitioner,  its  of- 
ficers, agents,  successors,  and  assigns: 
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ORDER 

Upon  the  basis  of  the  above  findings  of  fact 
and  conclusions  of  law,  and  pursuant  to  Section 
10(c)  of  the  National  Labor  Relations  Act,  the 
National  Labor  Relations  Board  hereby  orders 
that  the  respondent,  The  Texas  Company,  Ma- 
rine Division,  New  York  City  and  Houston, 
Texas,  and  its  officers,  agents,  successors,  and 
assigns,  shall: 

1.  Cease  and  desist  from: 

(a)  Discouraging  membership  in  National 
Maritime  Union  of  America,  Port  Arthur 
Branch,  or  any  other  labor  organization  of  its 
employees,  by  discharging  or  refusing  to  rein- 
state any  of  its  employees,  or  in  any  other  man- 
ner discriminating  in  regard  to  their  hire  and 
tenure  of  employment,  or  any  terms  or  condi- 
tions of  their  employment,  because  of  member- 
ship or  activity  in  any  such  labor  organization ; 

(b)  In  any  other  manner  interfering  with, 
restraining,  or  coercing  its  employees  in  the  ex- 
ercise of  the  right  to  self-organization,  to  form, 
join,  or  assist  labor  organizations,  to  bargain 
collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  ac- 
tivities for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection,  as  guaran- 
teed by  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action, 
which  the  Board  finds  will  effectuate  the 
policies  of  the  Act: 


1796  The  Texas  Company  vs. 

(a)  Offer  to  J.  Gordon  Rosen  immediate  and 
full  reinstatement  to  the  position  held  by  him 
on  July  14,  1938,  or  to  a  substantially  equiva- 
lent position,  without  prejudice  to  his  seniority 
or  other  rights  and  privileges; 

(b)  Make  whole  J.  Gordon  Rosen  for  any 
loss  of  pay  he  may  have  suffered  by  reason  of 
the  respondent's  discrimination  in  regard  to 
his  hire  and  tenure  of  employment  by  payment 
to  him  of  a  sum  of  money  equal  to  the  amount 
which  he  normally  would  have  earned  as  wages, 
— including  the  reasonable  value  of  his  main- 
tenance on  board  ship, — From  April  19,  1938, 
to  June  1,  1938,  and  from  July  14,  1938  to  the 
date  of  the  respondent's  offer  of  reinstatement, 
less  his  net  earnings  during  such  periods; 

(c)  Immediately  post  notices  to  its  em- 
ployees in  conspicuous  places  on  its  docks  and 
vessels,  and  maintain  such  notices  for  a  period 
of  at  least  sixty  (60)  consecutive  days  from  the 
date  of  posting,  stating:  (1)  that  the  respond- 
ent will  not  engage  in  the  conduct  from  which 
it  is  ordered  to  cease  and  desist  in  paragraphs 
1(a)  and  (b)  of  this  Order;  (2)  that  the  re- 
spondent will  take  the  affirmative  action  set 
forth  in  paragraphs  2(a)  and  (b)  of  this  Or- 
der; and  (3)  that  the  respondent's  employees 
are  free  to  become  or  remain  members  of  Na- 
tional Maritime  Union  of  America,  Port 
Arthur  Branch,  and  that  the  respondent  will 
not  discriminate  against  any  employee  because 
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of  his  membership  in  or  activity  in  behalf  of 
said  organization: 

(d)  Notify  the  Regional  Director  for  the  Six- 
teenth Region  in  writing  within  ten  (10)  days 
from  the  date  of  this  Order  what  steps  the  re- 
spondent has  taken  to  comply  therewith. 

(c)  On  July  18,  1942,  the  Board's  decision  and 
order  was  duly  served  upon  petitioner  and  all  other 
parties. 

(d)  Pursuant  to  Section  10(e)  and  (f)  of  the 
Act,  the  Board  has  certified  and  filed  with  this 
Court  a  transcript  of  the  entire  record  in  the  pro- 
ceeding. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this 
answer  and  request  for  enforcement,  and  of  the 
filing  of  the  certified  transcript  of  the  entire  record 
in  said  proceeding,  to  be  served  upon  petitioner, 
and  that  this  Court  take  jurisdiction  of  the  pro- 
ceedings and  of  the  questions  to  be  determined 
therein,  and  make  and  enter  upon  the  pleadings, 
evidence,  and  proceedings  set  forth  in  the  entire 
record  of  said  proceeding,  and  upon  the  order  made 
thereon,  a  decree  denying  the  petition  to  review  and 
set  aside,  and  enforcing  the  whole,  said  order  of 
the  Board,  issued  on  July  18,  1942,  and  requiring 
petitioner  and  its  officers,  agents,  successors,  and 
assigns  to  comply  therewith. 
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Dated  at  Washington,  D.  C,  this  8th  day  of  Octo- 
ber, 1942. 

NATIONAL  LABOR  RELA- 
TIONS BOARD 
By   ERNEST  A.  GROSS 

Acting  General  Counsel 

District  of  Columbia — ss. 

Ernest  A.  Gross,  being  first  duly  sworn,  states 
that  he  is  Acting  General  Counsel  of  the  National 
Labor  Relations  Board,  and  that  he  is  authorized 
to  and  does  make  this  verification  in  behalf  of  said 
Board;  that  he  has  read  the  foregoing  answer  and 
has  knowledge  of  the  contents  thereof ;  and  that  the 
statements  made  therein  are  true  to  the  best  of  his 
knowledge,   information,   and  belief. 

ERNEST  A.  GROSS 

Acting  General  Counsel 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  October,  1942. 

[Seal]  JOSEPH  W.  KULKIS 

Notary  Public,  District  of 
Columbia. 

My  Commission  Expires  April  15,  1947. 

[Endorsed]:    Filed  Oct.  12,  1942. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  PROVIDING  FOR 
CONTENTS  OF  RECORD 

Subject  to  this  Court's  Approval,  It  Is  Hereby 
Stipulated  and  Agreed  by  and  between  the  attor- 
neys for  the  above-named  parties  that  the  record 
in  the  above  cause  shall  consist  of  the  record  here- 
tofore filed  in  cause  No.  9518,  and  the  supplemental 
proceedings  entered  into  by  the  National  Labor 
Relations  Board  pursuant  to  the  remand  contained 
in  this  Court's  opinion  of  May  23,  1941,  in  cause 
No.  9518. 

Dated  at  New  York,  New  York,  this  8th  day  of 
October,  1942. 

ALBERT  S.  VAN  DUSEN 
Attorney  for  Petitioner 

Dated  at  Washington,  D.  C,  this  2nd  day  of 
October,  1942. 

ERNEST  A.  GROSS 

Acting  General  Counsel, 
National  Labor  Relations 
Board 


Approved : 


FRANCIS  A.  GARRECHT 

Judge,  United  States  Circuit 
Court  of  Appeals  for  the 
Ninth  Circuit 


[Endorsed]:    Filed  Oct.  14,  1942. 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


The  Texas  Company, 

Petitioner, 
vs. 

National  Labor  Relations  Board, 

Respondent. 


PETITION  FOR  REVIEW. 


Albert  E.  Van  Dusen, 
135  East  42nd  Street, 
New  York  City,  N.  Y., 

J.  A.  McNair, 

929  So.  Broadway, 
Los  Angeles,  California, 

PAUL  P*  0'BR1£N»  .Attorneys  for  Petitioner, 

The  Texas  Company. 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 
No. 


The  Texas  Company, 

Petitioner, 
vs. 

National  Labor  Relations  Board, 

Respondent. 

PETITION  FOR  REVIEW. 

To  the  Honorable,  the  Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit: 

Your  petitioner,  The  Texas  Company,  respectfully  shows 
and  alleges : 

I.  That  your  petitioner  is,  and  at  all  times  hereinafter 
mentioned  has  been,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of  Dela- 
ware and  qualified  to  do  business  as  a  foreign  corporation 
in  the  States  of  Montana,  Idaho  and  Arizona ;  and  that  it  is 
now  and  at  all  times  hereinafter  mentioned  has  been  trans- 
acting business  in  the  said  States  of  Montana,  Idaho  and 
Arizona,  and  within  the  jurisdiction  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

II.  That  heretofore  and  on  or  about  September  3,  1938, 
upon  charges  filed  by  the  National  Maritime  Union  of 
America,  Port  Arthur  Branch  (hereinafter  called  the 
"Union"),  the  respondent,  National  Labor  Kelations  Board 
(hereinafter    sometimes    referred    to    as    the    "Board"), 


issued  a  complaint  against  your  petitioner  alleging  that  your 
petitioner  had  engaged  in  and  was  engaging  in  unfair  labor 
practices  affecting  commerce  within  the  meaning  of  Section 
8(1)  and  (3)  and  Section  2(6)  and  (7)  of  the  National 
Labor  Relations  Act  (hereinafter  sometimes  referred  to  as 
the  "Act"),  49  Stat.  449,  in  that  your  petitioner  had  (1) 
discharged  and  refused  to  reinstate  certain  seamen,  (2) 
through  its  officers,  agents  and  employees,  made  various 
statements  to  its  employees  discouraging  affiliation  in  or 
activity  on  behalf  of  the  Union,  and  (3)  denied  passes  to 
representatives  of  the  Union  to  board  petitioner's  vessels 
to  contact  members  of  the  Union,  all  in  violation  of  said  Act. 

III.  That  on  or  about  September  12,  1938,  your  peti- 
tioner duly  served  and  filed  its  answer  and  amended  answer 
to  said  complaint  in  which  your  petitioner  denied  that  it 
had  engaged  in  or  was  engaging  in  any  unfair  labor  prac- 
tices or  had  violated  the  Act  as  alleged  in  said  complaint. 

IV.  That  issue  having  been  joined  in  the  said  proceed- 
ing between  the  Board  and  your  petitioner,  a  hearing  was 
held  at  Port  Arthur,  Texas,  from  September  12  to  16  and 
from  September  19  to  22,  1938,  before  Howard  Myers,  a 
Trial  Examiner  duly  designated  by  the  Board,  and  a  further 
hearing  was  held  also  at  Port  Arthur,  Texas,  on  November 
28  and  29,  1938,  before  Charles  E.  Persons,  another  Trial 
Examiner  duly  designated  by  the  Board. 

V.  That  at  the  opening  and  close  of  the  Board's  case 
and  at  the  close  of  the  entire  case,  your  petitioner  duly 
moved  to  dismiss  the  Board's  complaint  and  all  proceedings 
thereunder  on  the  ground  that  no  cause  of  action  was  al- 
leged or  proved,  but  said  motions  were  denied  by  the  Trial 
Examiner. 

VI.  That  on  or  about  May  8,  1939,  Trial  Examiner 
Myers  filed  his  Intermediate  Report,  in  which  he  found  and 
concluded  that  petitioner  had  engaged  in  unfair  labor  prac- 


tices  and  in  which  he  recommended  that  petitioner  take  cer- 
tain affirmative  action  to  remedy  the  situation  brought  about 
by  such  unfair  labor  practices,  including  reinstatement  with 
back  pay  of  four  seamen. 

VII.  That  on  October  24,  1939,  oral  argument  of  coun- 
sel was  had  before  the  Board  upon  the  issues  of  fact  and  of 
law  in  said  proceedings,  in  which  argument  counsel  for  your 
petitioner  prayed  that  said  complaint  and  the  proceedings 
thereunder  be  dismissed  upon  the  grounds  set  forth  in 
petitioner's  various  motions  to  dismiss  and  in  petitioner's 
exceptions  to  the  Trial  Examiner's  Intermediate  Report 
and  upon  the  further  ground  that  neither  the  acts  of  your 
petitioner  alleged  in  said  complaint  nor  the  acts  of  your 
petitioner  as  shown  in  the  testimony  or  other  evidence  at 
the  hearing  constituted  any  violation  of  the  National  Labor 
Relations  Act,  49  Stat.  449,  or  of  any  other  law  or  statute, 
the  enforcement  of  which  is  entrusted  to  the  Board. 

VIII.  That  on  or  about  January  24, 1940,  the  said  Board 
did  make  and  file  its  decision  and  final  order  in  the  said 
proceedings,  which  decision  and  order  was  served  on  your 
petitioner  by  mail  on  January  24,  1940. 

IX.  That  on  or  about  May  7,  1940,  a  petition  for  a  re- 
view of  the  aforesaid  order  and  decision  was  filed  with  this 
Court  and  on  June  24, 1940,  the  Board  filed  an  answer  there- 
to requesting  enforcement  of  its  order. 

X.  Upon  briefs  filed  by  petitioner  and  the  Board,  and 
after  oral  argument  in  which  petitioner  and  the  Board 
participated  by  counsel,  this  Court,  on  May  23,  1941,  en- 
tered its  opinion  (now  officially  reported  in  120  F.  (2d) 
186),  and  a  decree  denying  enforcement  of  the  Board's 
aforesaid  order  as  to  one  Clarence  Buckless,  a  seaman,  and 
remanding  the  remaining  portions  of  such  order  to  the 
Board  for  reconsideration  in  the  light  of  the  Court's  opin- 


ion  and  particularly  certain  maritime  safety  statutes  to 
which  the  Court  adverted  in  its  opinion. 

XL  That  on  June  28,  1941,  and  pursuant  to  this  Court's 
opinion  and  decree  above  referred  to,  the  Board  vacated 
and  set  aside  its  decision  and  order  of  June  24,  1940,  with 
the  exception  of  paragraph  2(a)  thereof,  and,  pursuant  to 
notice  served  upon  the  petitioner  and  the  Union,  a  hearing 
for  the  purpose  of  reargument  was  held  before  the  Board 
in  Washington,  D.  C.  on  July  17,  1941,  at  which  hearing  the 
petitioner  and  the  Union  were  represented  by  counsel. 

XII.  Thereafter,  or  on  July  -18,  1942,  the  Board  handed 
down  a  decision  signed  by  only  two  members  of  the  Board, 
by  which  your  petitioner  was  ordered  to : 

"1.    Cease  and  desist  from: 

(a)  Discouraging  membership  in  National  Mari- 
time Union  of  America,  Port  Arthur  Branch,  or  any 
other  labor  organization  of  its  employees,  by  dis- 
charging or  refusing  to  reinstate  any  of  its  employees, 
or  in  any  other  manner  discriminating  in  regard  to 
their  hire  and  tenure  of  employment,  or  any  terms 
or  conditions  of  their  employment,  because  of  mem- 
bership or  activity  in  any  such  labor  organization ; 

(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise  of 
the  right  to  self-organization,  to  form,  join,  or  assist 
labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  engage 
in  concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  as 
guaranteed  by  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the  Act : 

(a)  Offer  to  J.  Gordon  Rosen  immediate  and  full 
reinstatement  to  the  position  held  by  him  on  July 
14,  1938,  or  to  a  substantially  equivalent  position, 
without  prejudice  to  his  seniority  or  other  rights  and 
privileges ; 


(b)  Make  whole  J.  Gordon  Rosen  for  any  loss  of 
pay  he  may  have  suffered  by  reason  of  respondent's 
discrimination  in  regard  to  his  hire  and  tenure  of 
employment  by  payment  to  him  of  a  sum  of  money 
equal  to  the  amount  which  he  normally  would  have 
earned  as  wages, — including  the  reasonable  value  of 
his  maintenance  on  board  ship, — from  April  19,  1938, 
to  June  1, 1938,  and  from  July  14,  1938  to  the  date  of 
the  respondent's  offer  of  reinstatement,  less  his  net 
earnings  during  such  periods ; 

(c)  Immediately  post  notices  to  its  employees  in 
conspicuous  places  on  its  docks  and  vessels,  and  main- 
tain such  notices  for  a  period  of  at  least  sixty  (60) 
consecutive  days  from  the  date  of  posting,  stating: 
(1)  that  the  respondent  will  not  engage  in  the  con- 
duct from  which  it  is  ordered  to  cease  and  desist  in 
paragraphs  1(a)  and  (b)  of  this  Order;  (2)  that  the 
respondent  will  take  the  affirmative  action  set  forth 
in  paragraphs  2(a)  and  (b)  of  this  Order;  and  (3) 
that  the  respondent's  employees  are  free  to  become 
or  remain  members  of  National  Maritime  Union  of 
America,  Port  Arthur  Branch,  and  that  the  respon- 
dent will  not  discriminate  against  any  employee  be- 
cause of  his  membership  in  or  activity  in  behalf  of 
said  organization; 

(d)  Notify  the  Regional  Director  for  the  Six- 
teenth Region  in  writing  within  ten  (10)  days  from 
the  date  of  this  Order  what  steps  the  respondent  has 
taken  to  comply  therewith. ' ' 

XIII.  That  the  Board's  aforesaid  decision  and  order 
are  erroneous  in  fact,  unauthorized  and  insufficient  in  law, 
and  ought  to  be  reviewed  and  set  aside  by  this  Court  for 
the  following  reasons : 

(1)  The  said  decision  and  order  of  July  18,  1942,  and 
the  findings  of  fact  and  conclusions  of  law  of  the  Board 
upon  which  the  said  decision  and  order  are  based,  are 
not  in  accordance  with  law,  are  contrary  to  the  evidence, 
are  without  evidence  to  support  them,  and  are  not  sup- 
ported or  warranted  by  substantial  or  credible  evidence ; 
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(2)  In  its  said  decision  and  order  the  Board  has 
failed  to  give  due  consideration  to  the  opinion  of  this 
Court  handed  down  on  May  23, 1941,  and  to  the  maritime 
safety  legislation  discussed  and  adverted  to  in  said  opin- 
ion. 

(3)  The  acts  of  petitioner  as  shown  by  the  testimony 
and  evidence  do  not  constitute  a  violation  of  the  National 
Labor  Relations  Act; 

(4)  The  Board  erred  in  finding  and  concluding  that 
your  petitioner,  by  anti-union  statements  and  in  other 
ways,  interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  rights  guaranteed  by  Section  7 
of  the  Act  and  thereby  engaged  in  unfair  labor  practices 
within  the  meaning  of  Section  8(1)  and  8(3)  of  the  Act; 

(5)  The  Board  erred  in  finding  and  concluding  that 
your  petitioner  warned  its  employees  against  organiza- 
tion, threatened  to  discharge  Union  members  and  ques- 
tioned an  employee  about  membership  in  the  Union  and 
thereby  interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  by  Sec- 
tion 7  of  the  said  Act; 

(6)  The  Board  erred  in  finding  and  concluding  that 
your  petitioner  discharged  J.  Gordon  Rosen  from  the 
S.S.  Nevada  because  of  Union  activities; 

(7)  The  Board  erred  in  finding  and  concluding  that 
your  petitioner  discharged  J.  Gordon  Rosen  from  the 
S.S.  Washington  because  of  Union  activities; 

(8)  The  Board  erred  in  directing  petitioner  to  cease 
and  desist  and  to  take  affirmative  action  as  specified  in 
the  Board's  aforesaid  decision  and  order  and  to  post 
notices  to  such  effect. 

Wherefore,  your  petitioner  prays  this  Honorable  Court 
to  review  and  set  aside  the  decision  and  order  of  the  National 
Labor  Relations  Board  herein  referred  to,  and  to  grant 


petitioner  such  other  and  further  relief  as  to  the  Court  may 
seem  just  and  proper. 

Dated:  August  28,  1942. 

The  Texas  Company 
By  James  Tanham 

Vice  President. 
Albert  E.  Van  Dusen, 
135  East  42nd  Street, 
New  York  City,  N.  Y., 

J.  A.  McNair, 

929  So.  Broadway, 

Los  Angeles,  California, 

Attorneys  for  Petitioner, 
The  Texas  Company. 

State  of  New  York,      ) 
County  of  New  York,  \  y k ' ' 

James  Tanham,  being  duly  sworn,  deposes  and  says: 
That  he  is  an  officer,  to  wit,  Vice  President,  of  The  Texas 
Company,  the  petitioner  named  in  the  foregoing  petition; 
that  he  has  read  the  foregoing  petition  by  him  subscribed 
as  such  officer  and  knows  the  contents  thereof ;  that  the  same 
is  true  to  the  knowledge  of  deponent  except  as  to  the  mat- 
ters therein  related  to  be  alleged  on  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

James  Tanham 

Subscribed  and  sworn  to  before  me 
this   28th   day   of   August,   1942. 

Susan  B.  Gifford 

Notary  Public,  Kings  County 
[seal]       Clerk's  No.  669,  Register's  No.  3263 

N.  Y.  Co.  Clerk's  No.  605,  Reg.  No.  3G374 
My  Commission  Expires  March  30,  1943 
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United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 
No.  10237 


The  Texas  Company, 


Petitioner, 


vs. 


National  Labor  Relations  Board, 

Respondent. 


UPON    PETITION    TO    REVIEW,    AND    REQUEST    FOR    ENFORCE- 
MENT OF,  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD. 

BRIEF  FOR  PETITIONER. 

Preliminary  Statement. 

This  is  the  second  time  this  case  is  before  the  Court. 
The  opinion  of  this  Court  as  a  result  of  the  first  hearing- 
was  handed  down  on  May  23,  1941,  and  is  reported  in  120  F. 
(2d)  186. 

Jurisdiction. 

The  case  is  before  the  Court  pursuant  to  Section  10  (f ) 
of  the  National  Labor  Relations  Act  (Act  of  July  5,  1935, 
c.  372,  49  Stat.  449,  29  U.  S.  C,  Section  151,  et  seq.)  upon 
petition  by  The  Texas  Company,  petitioner  herein,  to  review 
and  set  aside  an  order  issued  by  the  National  Labor  Re- 
lations Board  under  Section  10  (c)  of  the  Act. 


The  jurisdiction  of  this  Court  is  based  upon  Section  10 
(f)  of  the  Act  which  expressly  provides  for  a  review  of 
orders  and  decisions  of  the  National  Labor  Relations  Board 
on  the  filing  of  a  petition  to  set  aside  the  Board's  order  by 
any  aggrieved  person  who  transacts  business  within  the 
jurisdiction  of  the  Circuit  Court  of  Appeals  in  which  the 
petition  is  filed. 

As  required  by  Section  10  (f)  of  the  Act,  The  Texas 
Company,  petitioner,  is,  and  at  all  the  times  mentioned  in 
said  petition  has  been,  transacting  business  in  the  States 
of  Montana,  Idaho  and  Arizona,  and  within  the  jurisdiction 
of  this  Court  (R.  135). 

Statement  of  the  Case. 

Proceedings  Before  the  Board. 

On  September  3,  1938,  upon  charges  filed  by  the  Na- 
tional Maritime  Union  of  America,  Port  Arthur  Branch 
(hereinafter  called  "Union"),  the  respondent,  the  National 
Labor  Relations  Board  (hereinafter  sometimes  referred  to 
as  the  "Board")  issued  a  complaint  against  your  peti- 
tioner alleging  that  your  petitioner  had  engaged  in  and  was 
engaging  in  unfair  labor  practices  affecting  commerce  in 
violation  of  Section  8  (1)  and  (3)  and  Section  2  (6)  and  (7) 
of  the  National  Labor  Relations  Act  (hereinafter  some- 
times referred  to  as  the  "Act")  in  that  your  petitioner  had 
(1)  discharged  for  union  activities  and  refused  to  rein- 
state ten  seamen  employed  on  vessels  of  petitioner,  (2) 
through  its  officers,  agents  and  employees,  made  various 
statements  to  its  employees  discouraging  affiliation  in  or 
activity  on  behalf  of  the  Union,  and  (3)  denied  passes  to 
representatives  of  the  Union  to  board  petitioner's  vessels  to 
contact  members  of  the  Union,  all  in  violation  of  said  Act 
(R.  4-9). 


On  or  about  September  12,  1938,  your  petitioner  duly 
served  and  filed  its  answer  and  amended  answer  to  said 
complaint  in  which  your  petitioner  denied  that  it  had  en- 
gaged in  or  was  engaging  in  any  unfair  labor  practices  or 
had  violated  the  Act  as  alleged  in  said  complaint  (R.  10-13). 

Thereafter,  issue  was  joined  and  hearings  held  before  a 
Trial  Examiner.  At  the  beginning  of  the  hearings  the 
Board's  complaint  was  amended  to  include  an  allegation 
that  petitioner  had  unlawfully  discharged  two  additional 
seamen,  making  the  total  twelve  (R.  85). 

On  May  8,  1939,  the  Trial  Examiner  filed  his  Inter- 
mediate Report  in  which  he  found  that  four  seamen  had 
been  discharged  by  petitioner  for  union  activities  (R.  49, 
50).  Exceptions  to  the  Trial  Examiner's  Report  were  duly 
filed  with  the  Board  by  petitioner  (R.  53-80).  Subsequently, 
on  October  24,  1939,  oral  argument  was  heard  before  the 
Board  (R.  87). 

On  January  24,  1940,  the  Board  rendered  its  decision 
and  final  order  in  which  it  found  and  concluded  that  peti- 
tioner had  violated  the  Act  in  the  respects  hereinafter  men- 
tioned and  in  which  it  directed  petitioner  to  cease  and  de- 
sist engaging  in  particular  practices  and  to  take  certain 
affirmative  action  (R.  81-122).  The  Board  specifically  found, 
however,  that  petitioner  had  not  violated  the  Act  in  re- 
fusing passes  to  board  its  vessels  (R.  90-91). 

On  or  about  May  7,  1940,  a  petition  for  a  review  of  the 
aforesaid  order  and  decision  was  filed  with  this  Court  and 
on  June  24,  1940,  the  Board  filed  an  answer  thereto  request- 
ing enforcement  of  its  order. 

Upon  briefs  filed  by  petitioner  and  the  Board,  and  after 
oral  argument  in  which  petitioner  and  the  Board  partici- 
pated by  counsel,  this  Court,  on  May  23,  1941,  entered  its 
opinion  (now  officially  reported  in  120  F.  (2d)  186),  and  a 
decree  denying  enforcement  of  the  Board's  aforesaid  order 


as  to  one  Clarence  Buckless,  a  seaman,  and  remanding  the 
remaining  portions  of  such  order  to  the  Board  for  recon- 
sideration in  the  light  of  the  Court's  opinion  and  particu- 
larly certain  maritime  safety  statutes  to  which  the  Court 
adverted  in  its  opinion  (R.  1725,  1740). 

On  June  28,  1941,  and  pursuant  to  this  Court's  opinion 
and  decree  above  referred  to,  the  Board  vacated  and  set 
aside  its  decision  and  order  of  June  24,  1940,  with  the  excep- 
tion of  paragraph  2(a)  thereof,  and,  pursuant  to  notice 
served  upon  the  petitioner  and  the  Union,  a  hearing  for  the 
purpose  of  reargument  was  held  before  the  Board  in  Wash- 
ington, D.  C.  on  July  17,  1941,  at  which  hearing  the  peti- 
tioner and  the  Union  were  represented  by  counsel. 

Thereafter,  or  on  July  18,  1942,  the  Board  handed  down 
a  decision  and  order  in  the  case,  signed  by  only  two  members 
of  the  Board,  in  which  the  Board,  in  effect,  adhered  to  and 
reaffirmed  its  decision  of  January  24,  1940  (R.  1749-1781). 

It  is  the  decision  and  order  of  the  Board  of  July  18, 
1942,  which  petitioner  is  now  asking  this  Court  to  review 
(R.  1783-1791). 

The  Board's  Decision. 

In  its  decision  and  order  of  July  18,  1942,  the  Board 
found  that  petitioner  had  violated  the  Act  in  the  following 
specific  respects : 

1.  That  petitioner  had  interfered  with,  restrained, 
and  coerced  its  employees  on  its  vessel,  the  S.S.  Cali- 
fornia, in  the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act,  by  "warning  its  employees  against  Union 
organization,  by  threatening  the  discharge  of  Union 
members,  and  by  questioning  an  employee  concerning 
the  identity  of  Union  members"  (R.  1759-1762). 


2.  That  on  two  occasions  petitioner  had  discharged 
for  union  activities  and  had  refused  to  reinstate  and 
award  back  pay  to  J.  Gordon  Rosen,  a  seaman  (R.  1765- 
1776). 

Upon  the  basis  of  these  findings,  the  Board  directed 
petitioner  to 

(1)  cease  and  desist  from 

(a)  discouraging  membership  in  the  National 
Maritime  Union  of  America,  Port  Arthur  Branch,  or 
any  other  labor  organization  of  its  employees,  by  dis- 
charging or  refusing  to  reinstate  any  of  its  employees, 
or  in  any  other  manner  discriminating  in  regard  to 
their  hire  and  tenure  of  employment,  or  any  terms 
or  conditions  of  their  employment,  because  of  mem- 
bership or  activity  in  any  such  labor  organization 
(R.  1779); 

(b)  in  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  rights  guaranteed  by  Section  7  of  the  Act  (R. 
1779) ; 

(2)  take  the  following  affirmative  action: 

(a)  offer  to  J.  Gordon  Rosen  immediate  and  full 
reinstatement  to  the  position  held  by  him  on  July  14, 
1938,  or  to  a  substantially  equivalent  position  (R. 
1780) ; 

(b)  make  whole  J.  Gordon  Rosen  for  any  loss  of 
pay  he  may  have  suffered  by  reason  of  petitioner's 
discrimination  in  regard  to  his  hire  and  tenure  of 
employment  (R.  1780) ; 


(c)  immediately  post  notices  to  its  employees  in 
conspicuous  places  on  its  docks  and  vessels,  and  main- 
tain such  notices  for  a  period  of  at  least  sixty  (60) 
consecutive  days  from  the  date  of  posting  (R.  1780). 

Specification  of  Errors. 

Petitioner  contends  that  the  Board  erred  in  the  following 
respects  : 

1.  In  finding  and  concluding  that  your  petitioner,  by 
anti-union  statements  and  in  other  ways,  interfered 
with,  restrained  and  coerced  its  employees  in  the  exercise 
of  rights  guaranteed  by  Section  7  of  the  Act,  thereby 
engaging  in  unfair  labor  practices  within  the  meaning 
of  Section  8(1)  and  8(3)  of  the  Act. 

2.  In  finding  and  concluding  that  your  petitioner 
warned  its  employees  against  organization,  threatened 
to  discharge  Union  members,  and  questioned  an  em- 
ployee about  membership  in  the  Union,  and  thereby 
interfered  with,  restrained  and  coerced  its  employees  in 
the  exercise  of  the  rights  guaranteed  by  Section  7  of 
the  Act. 

3.  In  finding  and  concluding  that  your  petitioner 
discharged  J.  Gordon  Rosen  from  the  8.S.  Nevada  and 
the  S.S.  Washington  because  of  union  activities. 

4.  In  directing  petitioner  to  cease  and  desist  and  to 
take  affirmative  action  as  specified  in  the  Board's  deci- 
sion and  order  and  to  post  notices  to  such  effect. 

5.  In  that  the  Board  failed  to  give  due  considera- 
tion to  the  opinion  of  this  Court  handed  down  on  May 
23,  1941,  and  to  the  maritime  safety  legislation  discussed 
and  adverted  to  in  said  opinion. 


Summary  of  Argument. 

Petitioner  contends,  in  brief,  that 

1.  There  is  no  substantial  evidence  in  the  record  to  sup- 
port the  Board's  conclusion  that  J.  Gordon  Rosen  was  dis- 
charged for  union  activities,  but,  to  the  contrary,  the  evi- 
dence shows  that  he  was  lawfully  discharged  for  good  and 
sufficient  cause. 

2.  There  is  no  substantial  evidence  in  the  record  to  sus- 
tain the  Board's  conclusion  that  petitioner,  by  anti-union 
statements  or  otherwise,  interfered  with  the  rights  guar- 
anteed to  its  employees  by  Section  7  of  the  Act. 

3.  The  Board  improperly  ordered  petitioner  to  cease 
and  desist  from  "in  any  other  manner"  interfering  with, 
restraining,  or  coercing  its  employees  in  the  exercise  of 
rights  guaranteed  by  Section  7  of  the  Act. 

4.  The  Board  improperly  directed  petitioner  to  post 
cease  and  desist  notices  in  the  manner  required  by  the 
Board's  order. 

POINT  I. 

There  is  no  substantial  evidence  in  the  record  to 
support  the  Board's  finding  and  conclusion  that  peti- 
tioner discharged  J.  Gordon  Rosen  because  of  union 
activities. 

It  was  contended  by  the  Union  and  found  by  the  Trial 
Examiner  that  J.  Gordon  Rosen  had  been  discharged  by 
petitioner  for  union  activities  on  three  separate  occasions, 
as  follows : 

S.8.  California September  19,  1937 

S.8.  Nevada April  19,  1938 

S.8.  Washington July  14,  1938 

(R.  19,49). 


In  its  original  decision  in  this  case,  handed  down  on 
January  24,  1940,  the  Board  agreed  with  its  Trial  Examiner 
only  in  part,  however,  and  held  that  Rosen  was  not  dis- 
charged for  union  activities  from  the  S.S.  California  (R. 
100),  but  was  discharged  for  union  activities  from  the  8.8. 
Nevada  and  the  S.S.  Washington  (R.  108,  110). 

In  the  oral  argument  and  briefs  filed  on  the  review  of 
the  Board's  original  decision  by  this  Court,  petitioner  con- 
tended that  there  was  no  substantial  evidence  in  the  record 
to  sustain  the  Board's  finding  and  conclusion  that  Rosen  was 
discharged  for  union  activities  from  either  the  S.S.  Nevada 
or  the  S.S.  Washington,  but  that,  on  the  contrary,  the  over- 
whelming evidence  proved  beyond  any  doubt  that  Rosen  was 
discharged  from  such  vessels  for  neglect  of  duty.  In  this 
Court's  opinion  in  that  case,  handed  down  May  23,  1941, 
this  Court,  after  holding  that  one  seaman,  Clarence  Buck- 
less,  had  not  been  discharged  for  union  activities,  remanded 
the  case  to  the  Board  for  further  consideration  as  to  Rosen. 
In  its  opinion,  this  Court,  speaking  through  Denman,  J., 
made  the  following  observations  relative  to  Rosen's  dis- 
charge : 


S' 


"  *  *  *  It  appears  that  after  Buckless'  discharge, 
Rosen,  a  labor  leader,  proceeded  to  agitate  among 
the  seamen  against  the  captain  for  his  (the  captain's) 
entirely  justifiable  action.  Nothing  could  be  more 
disruptive  of  the  necessary  respect  due  the  captain's 
proper  decision  in  matters  of  ship  discipline.  The 
fact  that  Rosen  was  a  labor  leader  heightened  the 
wrong.  During  Rosen's  active  leadership  there  had 
been  threats  of  an  illegal  sit-down  strike  of  the  crew 
because  there  was  among  them  one  member  of  the 
International  Seaman's  Union.  There  was  a  juris- 
dictional dispute  between  his  C.  I.  O.  union  and  the 
I.  S.  U.  and  Rosen  used  the  structure  of  the  vessel 
itself  to  display  on  her  side  a  large  C.  I.  O.  banner 
as  she  came  into  port.     A  labor  leader  so  actively 


engaged  in  jurisdictional  and  other  agitation  among 
the  crew,  in  part  highly  improper  and  in  part  justi- 
fied, well  may  have  been  absent  from  his  station  and 
inattentive  to  his  duties,  as  testified  by  the  ship's 
officers.  Cf.  Peninsular  and  Occidental  S.S.  Co.  v. 
National  Labor  Relations  Board,  supra.  It  is  of  note 
that  three  other  active  labor  leaders  not  shown  to 
have  engaged  in  conduct  subversive  to  the  ship's 
necessary  discipline  remain  as  members  of  the 
crew."  The  Texas  Company  v.  National  Labor  Re- 
lations Board,  120  F.  (2d)  186,  190. 

Although  this  Court  did  not  specifically  hold  that  the 
Board's  findings  in  respect  to  Rosen  were  erroneous,  it, 
nevertheless,  indicated  very  definitely  that  it  felt  that  Rosen, 
like  Buckless,  had  not  been  discharged  for  union  activities. 
The  Court  further  indicated  that  the  Board  had  disregarded 
the  substantial  body  of  "Congressional  safety  legislation 
for  the  manning,  navigation,  and  management  of  vessels 
created  to  protect  the  lives  of  the  members  of  the  crew"  in 
considering  the  problem  which  confronted  it. 

In  remanding  the  case,  this  Court  said  (at  p.  190) : 

"Since  the  entire  proceeding  was  conducted  with 
such  an  ignoring  of  the  long  established  Congres- 
sional legislation  for  the  protection  of  life  at  sea  and 
with  such  a  misconception  of  the  powers  of  a  ship's 
officers  and  managers  necessary  in  such  protection, 
we  deem  it  for  the  best  interests  of  the  participating 
parties  and  for  labor  legislation  generally  to  remand 
to  the  now  reconstructed  Board  the  proceedings  lead- 
ing to  those  portions  of  the  Board's  order,  other  than 
that  concerning  the  discharge  and  back  pay  of  Buck- 
less,  for  a  reconsideration — having  in  view  this  opin- 
ion. Ford  Motor  Company  v.  National  Labor  Re- 
lations Board,  305  U.  S.  364,  373 ;  National  Labor  Re- 
lations Board  v.  Cowell  Portland  Cement  Co.,  108  F. 
(2d)  198,  206  (CCA-9);  National  Labor  Relations 
Board  v.  Sterling  Electric  Motors,  Inc.,  118  F.  (2d) 
893,  897  (CCA-9),  decided  March  14,  1941." 
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An  examination  of  the  Board's  decision  of  July  18, 1942, 
following  reargument  of  the  case  pursuant  to  this  Court's 
order,  discloses  that  in  reconsidering  the  proceedings  it  has 
failed  to  give  proper  consideration  and  weight  to  the  mari- 
time safety  legislation  referred  to  by  the  Court  and  to  the 
duties  of  the  master  and  crew.  In  fact,  the  Board  flatly 
takes  issue  with  the  conclusions  of  the  Court,  particularly 
when  the  Board  says : 

"Nor  do  we  believe  that  prevention  under  the 
Act  of  discrimination  by  maritime  employers  against 
seamen  who  have  engaged  in  concerted  activities  is 
in  any  sense  incompatible  with  the  marine  safety 
legislation  to  which  the  Court  refers  in  its  opinion. 
To  say  that  'the  fact  that  Rosen  was  a  labor  leader 
heightened  the  wrong'  of  the  activity  in  which  he 
engaged  is  to  justify  the  discharge  of  active  union 
members  for  conduct  which  in  others  might  be  re- 
garded as  not  improper.  Similarly,  to  presume  that 
a  seaman  who  leads  his  fellows  in  union  activity  'well 
may  have  been  absent  from  his  station  and  inatten- 
tive to  his  duties'  is  to  make  union  activity  prima 
facie  evidence  of  carelessness  or  incompetence. 
Either  would  make  possible  the  discharge  of  seamen 
who  are  active  union  members  or  officers  almost  with- 
out reference  to  the  propriety  or  impropriety  of  their 
activities  according  to  normal  standards  and  without 
regard  for  the  proscriptions  contained  in  the  Act" 
(R.  1774). 

After  making  the  above  comments,  the  Board  proceeds 
to  discuss  the  various  activities  of  Rosen  aboard  the  S.S. 
Nevada  and  the  8.S.  Washington,  and  then  concludes  that 
such  activities  did  not  endanger  discipline  or  interfere  with 
work  aboard  ship.    Says  the  Board : 

"In  any  event,  the  record  shows  that  Rosen's  union 
activities  neither  endangered  discipline  nor  inter- 
fered with  his  work,  and  we  find  that  the  respondent 
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in  discharging  him  was  not  moved  by  any  such  con- 
siderations. Rosen's  union  activities  on  board  the 
S.S.  Nevada  and  the  S.S.  Washington  consisted  of 
presiding  over  weekly  union  meetings  held  in  the 
crew's  quarters,  acting  as  delegate  to  discuss  griev- 
ances with  the  ship's  officers,  drafting  letters  urging 
the  crews  of  the  respondent's  other  ships  to  join  the 
Union  and  criticizing  the  respondent  for  its  alleged 
refusal  to  improve  working  conditions,  and  protesting 
to  the  respondent's  general  manager  the  refusal  of 
the  captain  of  the  S.S.  Washington  to  recognize  the 
delegates  of  the  Union.  There  is  nothing  in  the  rec- 
ord to  indicate  that  these  activities  endangered  the 
safety  of  the  respondent's  ships  on  which  Rosen 
worked  or  of  the  cargoes  they  carried,  or  that  his 
union  activities  were  detrimental  to  discipline  on 
board  those  ships,  within  the  meaning  of  the  legisla- 
tion to  which  our  attention  has  been  directed.  Hence 
there  is  no  basis  for  concluding  that  any  of  these 
Congressional  enactments  were  violated  by  Rosen 
and  it  does  not  appear  that  he  was  prosecuted  for  any 
criminal  offense  in  that  respect.  There  is,  therefore, 
no  basis  for  believing  that  Rosen's  reinstatement  with 
back  pay  involves  any  such  threat  to  discipline  or 
safety  or  any  such  conflict  with  marine  safety  legis- 
lation as  to  require  us  to  deny  this  normally  appli- 
cable remedy.  Upon  reconsideration,  we  find  no  rea- 
son to  alter  our  conclusion  that  Rosen  was  discrim- 
inatorily  discharged  and  that  his  reinstatement  with 
back  pay  will  effectuate  the  purposes  of  the  Act"  (R. 
1775). 

It  is  significant  that  the  Board's  decision  of  July  18, 
1942  was  not  handed  down  for  a  year  after  reargument  of 
the  case  before  it.  It  is  also  significant  that  nowhere  in  the 
Board's  decision  does  it  comment  upon  or  attempt  to  justify 
Rosen's  conduct,  over  the  objection  of  the  Master  and 
officers,  in  using  the  side  of  the  S.S.  Washington  to  display 
a  large  C.  I.  0.  banner  as  the  vessel  came  into  port.  Yet, 
that  fact  was  regarded  by  this  Court  as  rather  convincing- 
evidence  of  a  disregard  of  discipline  aboard  ship  and  of  the 
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safety  of  the  ship,  its  cargo,  and  crew  (see  120  Fed.  (2d) 
186,  at  p.  190). 

In  the  brief  filed  by  counsel  to  the  Board  at  the  first 
hearing  before  this  Court,  such  counsel  urged  that  the  dis- 
play of  the  C.  I.  0.  banner  was  evidence  of  Rosen's  union 
activities  and  sufficient  reason  for  finding  that  he  had  been 
discharged  for  such  activities. 

It  is  obvious  that  the  Board  has  misapprehended  this 
Court's  opinion.  It  is  quite  true  that  the  display  of  the 
banner  was  evidence  of  union  activities  in  a  broad  sense, 
but  it  was  also  evidence  of  the  fact  that  Rosen  was  deliber- 
ately flouting  the  orders  of  the  master  of  the  vessel  and  its 
officers,  and,  consequently,  endangering  the  lives  of  the 
crew  and  the  safety  of  the  vessel  and  its  cargo. 

Furthermore,  an  examination  of  the  record  discloses  that 
Rosen's  conduct  was  not  union  activity  on  behalf  of  his  own 
union.  The  sign  (13  feet  to  15  feet  long  and  4  feet  high) 
was  displayed  as  an  act  of  sympathy  with  a  strike  of  the 
crew  of  a  local  ferry  (R.  290,  291) ;  it  was  displayed  from 
the  side  of  the  ship  at  the  port  of  New  Orleans  (R.  291) ; 
it  was  hung  from  the  side  of  the  ship  again  two  days  later 
at  Port  Arthur,  Texas  (R.  293).  The  sign  was  deliberately 
called  to  the  attention  of  several  officers  of  the  vessel,  and, 
although  one  of  such  officers  said  it  ought  not  to  be  dis- 
played, it  nevertheless  remained  (R.  291-292).  It  was 
even  put  up  again  later  by  Rosen  and  his  fellow  seaman, 
Buckless,  after  it  had  been  taken  down  (R.  293). 

Obviously,  this  conduct  on  the  part  of  Rosen  and  Buck- 
less,  and  particularly  Rosen,  cannot  be  considered  within  the 
scope  of  legitimate  or  proper  union  activities.  It  did  not 
concern  union  organization  or  activity  aboard  the  S.S. 
Washington.  To  any  reasonable  man  it  was  nothing  more 
or  less  than  a  deliberate  attempt  on  the  part  of  Rosen  and 
Buckless  to  ignore  the  authority  of  the  officers  of  the  ship. 
It  certainly  was  not  conducive  to  ship  discipline. 
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Review  of  the  Evidence. 

Inasmuch  as  the  evidence  pertaining  to  Rosen's  dis- 
charges from  the  S.S.  Nevada  and  the  S.S.  Washington  was 
undoubtedly  given  careful  consideration  by  this  Court  on 
the  first  hearing  of  this  case,  petitioner  deems  it  unneces- 
sary to  review  such  evidence  in  detail  at  this  time. 

Briefly,  such  evidence  disclosed  the  following: 

As  to  the  S.S.  Nevada: 

The  only  evidence  found  by  the  Board  to  support  its 
conclusion  that  Rosen  was  discharged  for  union  activities 
was  (1)  Rosen's  own  testimony  that  he  was  an  active  union 
leader;  (2)  testimony  of  seaman  Leo  Herman  to  the  effect 
that  Chief  Mate  Tranberg  told  him  that  he  (Tranberg)  had 
fired  Rosen  for  union  activities;  and  (3)  testimony  of  sea- 
man George  Hart  that  he  was  standing  nearby  when  Her- 
man reported  to  Chief  Mate  Tranberg  that  the  rest  of  the 
crew  objected  to  Herman's  membership  in  the  International 
Seamen's  Union. 

Petitioner  does  not  dispute  that  Rosen  was  active  in 
union  matters  but  desires  to  point  out  that  other  seamen 
on  the  S.S.  Nevada  were  just  as  active.  Rosen  himself 
admitted  that,  in  addition  to  himself  and  Clarence  Buck- 
less,  two  other  seamen,  Lee  Holmes  and  Sidney  Cole,  were 
ship's  delegates  and  also  active  union  men  (R.  228). 
Board's  witness,  Clarence  Buckless,  made  the  same  admis- 
sion and  added  the  ship's  steward,  Jensen  (R.  783-784).  All 
of  these  men,  Buckless  testified,  remained  on  the  vessel  after 
Rosen  left  (R.  785).  Moreover,  Rosen  also  admitted  that, 
except  for  one  man,  the  ship  was  "100  per  cent  unionized" 
(R.  242,  414). 

It  should  be  evident,  therefore,  that  there  was  nothing 
unusual  in  Rosen's  activities  on  behalf  of  the  Union  and 
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that  there  existed  no  reason  why  he  should  have  been  dis- 
charged for  such  activities  and  not  the  other  seamen  who 
were  also  active  union  members.  Certainly,  such  evidence 
is  insufficient  to  prove  that  Rosen  was  discharged  on  April 
19,  1938,  for  union  activities. 

As  for  the  testimony  of  Herman,  it  was  testified  that 
nine  days  after  Rosen  left  the  ship  Herman  asked  Chief 
Mate  Tranberg  why  Rosen  was  "fired"  and  was  told  that 
he  was  fired  for  union  activities  (R.  907-908).  Tranberg 
not  only  denied  this  statement  but  asserted  that  Rosen  was 
discharged  for  neglect  of  duty  (R.  1156,  1160).  His  testi- 
mony was  corroborated  by  Captain  Swanson,  Master  of  the 
vessel  (R.  1243-1245,  1248,  1278). 

In  considering  Herman's  testimony  it  should  be  borne 
in  mind  that  he  admitted  that  he  later  filed  charges  of  un- 
lawful discharge  against  petitioner  (R.  892-895).  He 
consulted  Rosen  about  his  claim  and  Rosen  took  him  to  a 
lawyer  (R.  888).  When  asked  about  his  later  interview 
with  Rosen  he  said:  "When  I  went  to  the  Goodhue  Hotel 
I  just  went  to  help  Mr.  Rosen  about  the  statement  that  the 
Mate  said  in  the  Nevada"  (R.  892).  It  is  questionable, 
therefore,  whether  Herman's  testimony  should  be  given 
much  weight. 

As  for  the  testimony  of  Hart,  it  was  testified  that  he  was 
merely  standing  nearby  when  Herman  spoke  to  Mate  Tran- 
berg shortly  after  Herman  came  aboard  the  S.S.  Nevada 
(R.  497).  He  did  not  testify  that  he  heard  either  Herman 
or  Tranberg  say  anything  about  Rosen  (R.  497,  498). 

On  the  other  hand,  the  overwhelming  evidence  unques- 
tionably shows  that  Rosen  had  for  some  time  been  lax  and 
neglectful  of  his  duties  and  that  his  services  were  no  longer 
desired  by  his  superiors  because  his  work  had  been  found 
to  be  unsatisfactory.  In  support  of  this  is  the  following  evi- 
dence : 


15 

(1)  Testimony  of  Carl  Tranbcrg. 

Tranberg,  Chief  Mate  of  the  8.8.  Nevada,  and  Rosen's 
immediate  superior,  testified  that  Rosen  always  ''intention- 
ally wanted  to  lag  behind  in  his  work  all  along  and  also  in 
neglecting  his  duty"  (R.  1150).  He  found  Rosen  playing 
cards  when  he  should  have  been  standing  watch  in  bad 
weather  (R.  1151).  On  another  occasion  he  found  Rosen 
writing  when  he  should  have  been  on  watch  (R.  1152).  Twice 
Rosen  failed  to  take  his  standby  watch  at  night  (R.  1153, 
1154).  As  to  the  seriousness  of  this  offense  Tranberg  testi- 
fied: 

"Q.  In  operating  a  ship  like  the  'Nevada',  is  it  or 
is  it  not  important  that  a  man  be  at  his  stand  by 
watch?  A.  Absolutely. 

"Q.  Why?  A.  It  is  required  by  law  to  have  that 
amount  of  men  on  duty  for  the  safety  of  property 
and  lives  aboard  the  ship"  (R.  1154). 

He  warned  Rosen  that  if  he  didn't  do  better  he  would 
have  "to  get  somebody  else  in  your  place"  (R.  1152). 
On  April  19,  1938,  he  told  Rosen  he  would  replace  him  be- 
cause of  neglect  of  duty  (R.  1160). 

(2)  Testimony  of  Captain  Swanson. 

Captain  Swanson,  Master  of  the  S.S.  Nevada,  testified 
that  Rosen  appeared  to  him  to  be  "purely  lazy"  (R.  1245). 
Rosen  showed  less  interest  in  his  work  than  the  rest  of  the 
crew  (R.  1244).  Mate  Tranberg  complained  to  him  (Captain 
Swanson)  about  Rosen's  work  "many  times"  and  about 
Rosen's  failure  to  stand  watch  properly  (R.  1245). 

There  can  be  no  doubt  from  the  foregoing  that  the  two 
chief  officers  of  the  vessel,  the  Master  and  Chief  Mate,  were 
satisfied  that  Rosen  had  been  neglecting  his  duties  and  was, 
therefore,  not  a  desirable  seaman.    In  view  of  their  testi- 
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mony  can  it  be  reasonably  contended  that  Rosen  was  dis- 
missed for  union  activities! 

Assuming  that  there  may  be  some  doubt  as  to  this, 
Rosen's  own  testimony  dispels  it.  He  admitted  it  was  pos- 
sible he  " loafed"  (R.  441).  He  also  admitted  that  Mate 
Tranberg  told  him  the  reason  he  was  "fired"  was  because 
"your  work  is  not  satisfactory"  (R.  263). 

Moreover,  as  pointed  out  above,  Rosen  and  Clarence 
Buckless  (a  Board  witness)  both  admitted  that  other  sea- 
men were  as  active  union  men  as  they  were  and  yet  were 
not  discharged  (R.  158,  783-786).  Certainly  such  uncon- 
tradicted facts  do  not  show  a  purpose  on  the  part  of  peti- 
tioner to  discharge  men  for  union  activities. 

In  concluding  that  Rosen  was  discharged  from  the  S.S. 
Nevada  for  union  activities  it  should  be  borne  in  mind  that 
subsequently,  on  or  about  June  1,  1938,  Rosen  was  rehired 
by  respondent,  this  time  on  its  S.S.  Washington  (R.  200, 
331).  Is  that  evidence  that  Rosen  had  been  discharged  for 
union  activities?  Isn't  it  more  likely  that  if  petitioner  had 
already  gone  to  the  trouble  of  getting  rid  of  Rosen  for  union 
activities  it  would  not  have  reemployed  him? 

Petitioner  submits  that  the  substantial  evidence  proves 
beyond  any  doubt  that  Rosen  was  not  discharged  from  the 
S.S.  Nevada  for  union  activities  but  that,  on  the  expiration 
of  his  Shipping  Articles  on  April  19, 1938,  he  was  dismissed 
for  cause. 

As  to  the  S.S.  Washington: 

After  leaving  the  S.S.  Nevada  on  April  19,  1938,  Rosen 
testified  that  he  was  unemployed  until  June  1,  1938,  at  which 
time  he  signed  shipping  articles  on  petitioner's  vessel,  the 
S.S.  Washington  (R.  331).  He  was  employed  on  such  ves- 
sel until  July  14,  1938  (R.  367). 
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Again,  the  Union  contends  that  Rosen  was  discharged 
for  union  activities.  Petitioner  takes  the  position,  how- 
ever, that  Rosen  was  not  dismissed  for  union  activities  but 
that,  on  the  expiration  of  his  Shipping  Articles  on  July  14, 
1938,  he  was  not  reemployed  because  he  again  continually 
neglected  his  duties. 

The  conclusion  that  Rosen  was  discharged  for  union 
activities  from  the  S.S.  Washington  is  supported  solely  by 
Rosen's  own  testimony  that  he  was  active  in  union  matters 
aboard  ship  (R.  276-290). 

Again,  as  in  the  case  of  the  S.S.  Nevada,  if  it  is  assumed 
that  Rosen  did  engage  in  the  activities  above  referred  to, 
there  is  no  evidence  in  the  record  to  show  that  such  activi- 
ties brought  about  Rosen's  leaving  the  S.S.  Washington  on 
July  14,  1938,  and  the  refusal  of  Captain  Bergman  of  that 
vessel  to  reemploy  him.  Moreover,  in  the  case  of  the  S.S. 
Washington  no  testimony  was  introduced  to  corroborate 
Rosen's  claim  that  he  was  discharged  for  union  activities. 

To  the  contrary,  the  substantial  evidence  proves  conclu- 
sively that  Rosen's  services  were  no  longer  desired  because 
his  work  had  been  found  to  be  unsatisfactory.  The  follow- 
ing evidence  supports  this  conclusion : 

(1)  Testimony  of  C.  P.  Johannesen. 

Johannesen,  Chief  Mate  of  the  S.S.  Washington  and 
Rosen's  immediate  superior,  testified  that  about  three  days 
after  the  S.S.  Washington  left  Port  Arthur  Rosen  began  to 
slack  up  and  lag  in  his  work  (R.  1541,  1542).  He  didn't  do 
required  painting  (R.  1542).  It  took  him  four  hours  to  do 
two  hours'  work  (R.  1542).  He  often  left  his  working  posi- 
tion during  the  time  he  was  on  duty  (R.  1543,  1544).  He 
was  warned  about  a  dozen  times  (R.  1568).  At  the  Captain's 
suggestion  Rosen  was  given  a  chance  on  a  second  trip  but  he 
failed  to  improve  (R.  1544). 
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(2)  Testimony  of  Captain  Bergman. 

Captain  Bergman  testified  that  Chief  Mate  Johannesen 
complained  to  him  about  Rosen's  neglect  of  work  (R.  1394). 
He  himself  verified  the  complaints  (R.  1394,  1416).  He 
decided  Rosen  was  not  the  kind  of  a  seaman  to  be  carried 
on  his  ship  (R.  1393,  1394).  After  one  trip  he  told  the  Mate 
to  give  Rosen  another  chance  (R.  1414).  Since  Rosen  did 
not  improve  he  told  the  Mate  not  to  reemploy  him  (R.  1415). 

(3)  The  Crew  List. 

Captain  Bergman  testified  that  the  vessel's  crew  list  was 
an  official  and  customary  report  on  which  entries  were  made 
at  the  time  seamen  are  paid  off  showing  what  men  quit  and 
what  men  sign  new  articles  (R.  1396,  1401).  Such  list 
is  made  up  in  every  port  and  sent  in  to  the  main  office  (R. 
1401,  1402).  The  crew  list  of  July  16,  1938,  showed  the  cir- 
cumstances under  which  Rosen  left.  The  entry  on  such 
list  was : 

"Paid  Off  Previous  Trip  (Left  Ship) 

Name  Capacity  Date  Reason 

Gordon  Rosen  A.  B.  Jul.  14  Discharged  for 

(Petitioner's  Exhibit  R-18)  incompetency" 

The  entries  above  referred  to  were  made  by  Captain 
Bergman  himself  (R.  1395,  1396). 

Again,  as  in  the  case  of  the  8.8.  Nevada,  the  two  Chief 
Officers  of  the  vessel,  namely,  the  Master  and  Chief  Mate, 
were  satisfied  that  Rosen  had  been  neglecting  his  duties. 
In  view  of  the  testimony  of  such  chief  officers  and  the  sub- 
stantiating entry  in  the  ship's  crew  list,  can  it  reasonably  be 
contended  that  Rosen  was  discharged  for  union  activities? 

It  is  significant  to  note  that  Rosen  admits  that  Mate 
Johannesen  told  him  the  reason  he  was  letting  him  go  was 
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because  "Your  seamanship  is  unsatisfactory"  (R.  299,  300) 
and  that  he  (Rosen)  dragged  along  "too  slow"  (R.  301). 
This  is  substantially  the  reason  testified  to  by  the  Chief 
Mate  himself  (R.  1542,  1544). 

As  to  the  entry  in  the  crew  list,  the  Board  said  in  its 
order  of  January  24, 1940 : 

"In  view  of  Rosen's  long  experience  as  a  seaman 
we  do  not  credit  the  notation  on  the  crew  list  that  he 
was  incompetent"  (R.  109). 

Since  Captain  Bergman  and  his  Chief  Mate  Johannesen 
obviously  used  the  term  "incompetent"  in  referring  to  the 
fact  that  they  had  found  Rosen  to  be  "slow"  and  that  he 
neglected  his  work,  rather  than  to  his  ability  as  a  seaman, 
the  entry  in  the  crew  list  should  not  have  been  disregarded. 
Furthermore,  the  keeping  of  a  crew  list  is  a  regular  part 
of  a  Master's  duties  on  every  voyage,  and  it  is  even  required 
by  statute  on  foreign  voyages  that  the  crew  list  be  filed  with 
the  Collector  of  Customs  (46  U.  S.  C.  A.,  677).  It  is 
clearly  an  entry  made  in  the  regular  course  of  business  and 
is  entitled  to  weight  as  such. 

During  the  course  of  his  testimony  Rosen  admitted  that 
there  were  other  seamen  who  were  active  union  men,  namely, 
Archie  West,  Alfred  Wukasch  and  L.  Simmons  (R.  285,  294- 
296).  Yet  all  these  men  remained  on  the  vessel  after  Rosen 
left  (Petitioner's  Exhibit  R-18;  R.  1397,  1398).  Again, 
petitioner  asks,  is  this  an  indication  of  a  purpose  to  dis- 
charge men  for  union  activities? 

In  disregarding  the  testimony  of  Captain  Bergman  and 
Chief  Mate  Johannesen  that  Rosen  neglected  his  work,  peti- 
tioner believes  the  Board  failed  to  take  into  consideration 
that  when  Rosen  was  on  the  S.S.  Nevada  Captain  Swanson 
and  Chief  Mate  Tranberg  of  that  vessel  also  testified  that 
Rosen's  work  was  unsatisfactory.  Is  it  probable  that  all 
four  of  these  men  were  not  telling  the  truth?    Isn't  it  sig- 
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nificant  that  Rosen  was  found  to  be  guilty  of  neglect  of  duty 
on  two  separate  occasions  by  the  commanding  officers  of 
two  separate  vessels? 

Furthermore,  it  should  be  borne  in  mind  that,  at  least 
insofar  as  the  S.S.  Washington  is  concerned,  which  is  the 
last  vessel  on  which  Rosen  was  employed,  the  only  evidence 
to  support  the  claim  that  Rosen  was  discharged  for  union 
activities  is  his  own  uncorroborated  testimony.  On  the 
other  hand,  there  is  the  testimony  of  the  Captain  and  Chief 
Mate  of  the  S.S.  Washington,  and  the  crew  list  kept  by  Cap- 
tain Bergman.  In  addition,  such  testimony  is  clearly  given 
weight  and  credibility  by  the  testimony  of  the  Captain  and 
Chief  Mate  of  the  S.S.  Nevada,  who  also  swore  that  Rosen 
had  been  neglectful  of  his  duties  while  a  seaman  on  their 
ship. 

In  National  Labor  Relations  Board  v.  Sands  Manufac- 
turing Company,  306  U.  S.  332,  341,  342,  the  evidence  was 
strikingly  similar  to  the  evidence  here.  There  the  evidence 
supporting  the  Board's  order  consisted  solely  of  the  testi- 
mony of  two  men  who  were  discharged  for  incompetency 
but  who  thought  they  were  discharged  because  of  a 
"grudge"  and  union  activities.  Their  claim  was  based  pri- 
marily on  anti-union  statements  made  by  certain  foremen. 
The  Supreme  Court  held  that  the  anti-union  statements 
made  by  supervisory  employees  were  not  necessarily  evi- 
dence of  their  employer's  policy  and  that  the  evidence  in 
support  of  the  Board's  order  was  not  much  more  than  a 
scintilla  and,  therefore,  could  not  be  sustained.  The  Su- 
preme Court  said,  speaking  through  Justice  Roberts  : 

n  *  *  *  rpne  goar(j  supports  the  conclusion  by 
reference  to  the  testimony  of  two  men.  One,  Nor- 
man, who  was,  with  the  union's  consent,  discharged 
after  the  agreement  of  June  15,  1935,  for  incompe- 
tency, testified  he  thought  he  was  discharged  as  a 


21 

result  of  a  grudge.  He  said  that  in  June,  one  McKier- 
nan,  a  shipping  clerk  who  was  his  superior,  told  him 
when  he  complained  about  his  discharge :  'I  will  tell 
you ;  there  is  a  lot  more  of  this  than  you  and  I  know 
of.  ...  '  'I  will  get  you  back  when  we  break  this 
union  up.  .  .  .  '  There  is  the  further  testimony  of 
a  witness  Rudd  who  says  that  the  superintendent 
said  to  him  in  June,  in  effect,  that  it  would  be  better 
to  have  the  A.  F.  of  L.  union  as  they  were  more  con- 
servative and  not  so  likely  to  strike.  This  was  just 
after  'Mesa'  had  called  two  strikes  in  the  plant. 
Neither  of  the  men  who  were  quoted  held  such  a  posi- 
tion that  his  statements  are  evidence  of  the  com- 
pany's policy  even  in  June,  two  months  before  the 
discharge,  and  the  inference  of  hostility  to  'Mesa' 
drawn  from  their  testimony  does  not,  in  any  event, 
amount  to  a  scintilla  when  considered  in  the  light  of 
respondent's  long  course  of  conduct  in  respect  of 
union  activities  and  in  dealing  freely  and  candidly 
with  'Mesa'." 

In  the  case  at  bar  there  is  nothing  to  support  the 
charge  that  Rosen  was  discharged  for  union  activities 
other  than  the  testimony  of  the  discharged  seaman  himself 
that  he  was  an  active  union  man.  In  the  light  of  the  Su- 
preme Court's  decision  above  referred  to  how  can  such  evi- 
dence be  considered  substantial ! 

Aside  from  the  fact  that  Rosen's  case  is  based  entirely 
on  his  own  testimony,  practically  all  of  his  testimony  con- 
sisted of  notes  made  by  him  of  conversations  he  himself  had 
with  others  and  conversation  between  others  which  he  over- 
heard (R.  270-303;  378-399).  Obviously,  most  of  this  testi- 
mony was  hearsay.  Although  the  Courts  have  held  that  the 
Board  can  admit  improper,  immaterial  and  hearsay  testi- 
mony, such  evidence  can  not  be  said  to  be  substantial  when 
it  is  the  sole  foundation  for  the  findings  and  order  of  the 
Board.     National  Labor  Relations  Board  v.   Washington 
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Dehydrated  Food  Co.,  118  Fed.  (2d)  980,  985  (C.  C.  A.— 
9th) ;  National  Labor  Relations  Board  v.  Union  Pacific 
Stages,  99  Fed.  (2d)  153,  176  (C.  C.  A.— 9th) ;  National 
Labor  Relations  Board  v.  Bell  Oil  &  Gas  Co.,  98  Fed.  (2d) 
870  (C.  C.A.— 5th). 

In  addition  to  all  this  evidence  of  Rosen's  laziness  and 
neglect  of  duty,  there  is  also,  as  pointed  out  above,  the  undis- 
puted evidence  of  the  sign  incident  which  this  Court  has 
already  characterized  as  "in  part  highly  improper"  and  as 
corroboration  of  testimony  given  by  the  ship's  officers  that 
he  (Rosen)  was  "absent  from  his  station  and  inattentive  to 
his  duties."    See  120  F.  (2d)  186, 190. 

It  is  significant  to  note  that  in  the  brief  filed  with 
this  Court  at  the  previous  hearing  in  this  case,  Board's 
counsel  asserted  that  Rosen  and  Buckless  were  the  "out- 
standing Union  leaders  on  the  ships  in  which  they  sailed" 
and  that  no  other  seamen  were  of  "comparable  stature"  in 
Union  affairs  (Board's  Brief,  p.  15).  Yet,  although  the 
Board  concluded  in  its  order  of  January  24,  1940,  that  Cap- 
tain Bergman  had  discharged  Rosen  from  the  S.S.  Wash- 
ington for  union  activities,  the  Board  also  found  that  Cap- 
tain Bergman  had  justifiably  discharged  Buckless  from  the 
same  vessel !  It  is  indeed  difficult  to  understand  why  peti- 
tioner's conduct  was  proper  in  the  one  case  and  reprehen- 
sible in  the  other. 

The  courts  have  considered  cases  of  discharge  for  inef- 
ficiency and  refusal  to  obey  instructions  and  it  has  been  held 
that  "interference  with  the  right  of  an  employer  to  deter- 
mine when  an  employee  is  inefficient  should  not  be  lightly 
indulged  in  when  applying  the  Labor  Relations  Act."  Na- 
tional Labor  Relations  Board  v.  Thompson,  97  F.  (2d)  13, 
17  (CCA.  6th). 

If  any  consideration  at  all  is  to  be  given  an  employer's 
judgment  as  to  whether  a  particular  employee  is  unfit  for 
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his  job  either  because  of  neglect  of  duty,  drunkenness  or 
some  other  cause,  then  certainly,  as  indicated  by  this  Court, 
special  consideration  should  be  given  such  judgment  in  the 
case  of  tank  vessels  carrying  a  dangerous  cargo  such  as 
gasoline,  as  is  the  case  here.  It  should  be  borne  in  mind  that 
the  Master  is  in  complete  charge  of  the  vessel.  He  is  respon- 
sible for  the  safety  of  its  cargo  and  personnel.  His  author- 
ity over  his  seamen  is  shown  by  the  fact  that  disobedience 
to  his  commands  may  subject  the  seamen  to  (1)  loss  of 
wages,  46  U.  S.  C.  A.  701;  (2)  suspension  of  their  certifi- 
cates by  the  Bureau  of  Marine  Inspection  and  Navigation, 
46  U.  S.  C.  A.  239;  and  (3)  possible  indictment  for  mutiny, 
18  U.  S.  C.  A.  483. 

Moreover,  a  vessel  manned  by  an  incompetent  crew  has 
been  held  to  be  unseaworthy : 

Lord  v.  Goodall,  15  Fed.  Cas.  No.  8506; 
In  re  Meyer,  74  Fed.  881 ; 
In  re  Pacific  Mail  8.  S.  Co.,  130  Fed.  76 ; 
The  Ralph,  299  Fed.  52. 

In  Lord  v.  Goodall,  supra,  it  was  held  that  the  master  of 
a  vessel  must  exercise  due  care  in  the  selection  of  his  crew. 
In  The  Rolph,  supra,  the  vessel  was  held  to  be  unseaworthy 
and  the  owners  of  the  vessel  liable  for  damages  for  an 
assault  committed  by  a  seaman  who  had  been  shown  to  be 
of  a  brutal  and  violent  nature. 

In  the  proceedings  herein  being  considered,  the  Cap- 
tains and  Mates  of  petitioner's  vessels  had  found  Rosen  to 
be  neglectful  of  his  duty  and  had  found  Buckless  to  be  an 
habitual  drunkard.  Under  the  above  authorities,  can  there 
be  any  doubt  that  the  Masters  of  petitioner's  vessels  would 
have  been  derelict  in  their  duty  had  they  reemployed  these 
men! 
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The  federal  statutes  impose  rigid  rules  and  standards 
in  respect  to  ship  operation.  The  U.  S.  Supreme  Court  has 
recognized  the  connection  between  working  conditions  and 
safety  at  sea  and  has  pointed  out  that  the  primary  purpose 
of  the  statutory  regulations  is  to  promote  safety  at  sea. 

O'Hara  v.  Luckenbach  S.  S.  Co.,  269  U.  S.  364, 

367; 
McCrea  v.  U.  8.,  294  U.  S.  23,  27. 

Although  an  employer  cannot  dismiss  an  employee  be- 
cause of  union  activities,  the  evidence  of  such  fact  should 
be  clear  and  the  employer  should  not  be  deprived  of  his 
right  to  discharge  an  employee  for  good  and  sufficient  cause. 
National  Labor  Relations  Board  v.  Lane  Cotton  Mills  Co., 
Ill  F.  (2d)  814  (C.  C.  A.  5th). 

In  the  light  of  the  foregoing  and  in  view  of  the  peculiar 
conditions  existing  at  sea,  the  case  of  Peninsular  &  Occiden- 
tal 8.  S.  Co.  v.  National  Labor  Relations  Board,  98  Fed.  (2d) 
411  (Cert,  denied  305  U.  S.  653),  points  out  that  great  weight 
is  to  be  given  the  Master's  testimony  and  he  should  not  be 
held  bound  to  retain  under  his  supervision  seamen  whom 
he  considers  unfit  or  unsatisfactory.  In  commenting  on  the 
duty  of  a  Master  of  a  ship  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  said,  in  that  case  (p.  414) : 

"The  owners  of  vessels,  their  masters  and  other 
officers,  are  required  to  exercise  the  highest  degree 
of  care  and  skill  for  the  preservation  of  the  lives  of 
passengers  and  crews  and  to  safely  transport  the 
cargo.  This  duty  is  superior  to  all  other  considera- 
tions in  the  operation  of  ships.  Implicit  obedience  to 
the  lawful  orders  of  the  master  is  required  on  a  ves- 
sel.   Without  that  there  would  be  no  safety.   *   *   *  " 

The  views  expressed  in  the  decisions  above  mentioned 
were  concurred  in  in  the  first  opinion  of  this  Court  in  this 
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case  (120  F.  (2d)  186).  Since  such  decision,  the  same  views 
were  expressed  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  in  the  case  of  National  Labor  Relations  Board 
v.  U.  S.  Truck  Co.,  Inc.,  124  F.  (2d)  887  (C.  C.  A.  6),  and  by 
the  United  States  Supreme  Court  in  the  case  of  Southern 
Steamship  Co.  v.  National  Labor  Relations  Board,  62  S.  Ct. 
886  (1942). 

In  the  Truck  Co.  case  the  Circuit  Court  held  that  an 
employee  of  the  U.  S.  Truck  Co.  was  properly  discharged 
for  a  violation  of  safety  regulations  promulgated  under  the 
Motor  Carrier  Act  and  not  for  union  activities.  Said  the 
Court  (at  p.  889) : 

"The  respondent  is  engaged  in  an  interstate 
trucking  business  and  operates  between  Michigan  and 
Ohio  under  the  Motor  Carrier  Act,  Title  49  U.  S.  C. 
§  301  et  seq.,  49  U.  S.  C.  A.  §  301  et  seq.,  a  federal 
statute  of  equal  force  with  the  National  Labor  Rela- 
tions Act.  Employers  who  operate  in  interstate 
transportation  are  compelled  to  obey  the  mandates 
of  the  Motor  Carrier  Act  equally  with  the  mandates 
of  the  National  Labor  Relations  Act,  and  the  safety 
provisions  of  the  former  statute  are  of  paramount 
importance."     (Italics  ours.) 

In  the  Southern  Steamship  Company  case,  the  Supreme 
Court  held  that  seamen  who  engaged  in  a  sitdown  strike 
while  their  vessel  was  in  port  and  who  defied  direct  com- 
mands to  perform  their  duties  were  not  discharged  for 
union  activities.  Said  the  Court,  speaking  through  Byrnes,  J. 
(at  p.  889): 

"Ever  since  men  have  gone  to  sea,  the  relation- 
ship of  master  to  seaman  has  been  entirely  different 
from  that  of  employer  to  employee  on  land.  The 
lives  of  passengers  and  crew  as  well  as  the  safety  of 
ship  and  cargo  are  entrusted  to  the  master's  care. 
Every  one  and  every  thing  depend  on  him.    He  must 
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command  and  the  crew  must  obey.  Authority  cannot 
be  divided.  These  are  actualities  which  the  law  has 
always  recognized.  On  the  one  hand,  it  has  imposed 
numerous  prohibitions  against  conduct  by  seamen 
which  destroys  or  impairs  this  authority.  We  shall 
consider  in  a  moment  the  nature  and  scope  of  the 
criminal  sanctions  imposed  in  case  of  revolt  and 
mutiny.  But  it  is  worth  noting  here  that  the  form  of 
the  'shipping  articles'  which  the  master  and  every 
member  of  the  crew  must  sign  prior  to  the  voyage 
has  been  carefully  prescribed  by  Congress,  and  that 
these  articles  contain  this  promise:  'And  the  said 
crew  agree  *  *  *  to  be  obedient  to  the  lawful  com- 
mands of  the  said  master  *  *  *  and  of  their  superior 
officers  in  everything  relating  to  the  vessel,  and  the 
stores  and  cargo  thereof,  whether  on  board,  in  boats, 
or  on  shore  *  *  *.' 

"In  any  event,  a  sweeping  requirement  of  obedi- 
ence throughout  the  course  of  a  voyage  is  certainly 
not  without  basis  in  reason.  The  strategy  of  disci- 
pline is  not  simple.  The  maintenance  of  authority 
hinges  upon  a  delicate  complex  of  human  factors,  and 
Congress  may  very  sensibly  have  concluded  that  a 
master  whose  orders  are  subject  to  the  crew's  veto 
in  port  cannot  enforce  them,  at  sea.  *  *   * 

"  *  *  *  It  is  sufficient  for  this  case  to  observe 
that  the  Board  has  not  been  commissioned  to  effec- 
tuate the  policies  of  the  Labor  Relations  Act  so 
single-mindedly  that  it  may  wholly  ignore  other  and 
equally  important  Congressional  objectives.  Fre- 
quently the  entire  scope  of  Congressional  purpose 
calls  for  careful  accommodation  of  one  statutory 
scheme  to  another,  and  it  is  not  too  much  to  demand 
of  an  administrative  body  that  it  undertake  this 
accommodation  without  excessive  emphasis  upon  its 
immediate  task."     (Italics  ours.) 

Assuming  Rosen  was  an  active  union  leader,  it  is  difficult 
to  see  how  the  Board,  in  the  light  of  the  above  opinion  and 
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of  the  previous  opinion  of  this  Court,  can  justify  Rosen's 
inattention  to  his  duties  at  sea  and  hold  that  the  officers  of 
the  S.S.  Nevada  and  the  S.S.  Washington  should  not  have 
discharged  him,  but  permitted  him  to  remain  aboard  their 
vessels  despite  their  better  judgment. 

There  is  a  further  reason  for  denying  Rosen  reinstate- 
ment and  back  pay  in  this  case,  and  that  is  that,  even  assum- 
ing he  may  have  been  discharged  for  union  activities,  there 
is  no  evidence  that  his  discharge  resulted  in  any  interference 
with  or  discouragement  of  union  activities  aboard  either  the 
S.S.  Nevada  or  the  S.S.  Washington. 

In  the  case  of  Stoneivall  Cotton  Mills  v.  National  Labor 
Relations  Board,  129  F.  (2d)  629  (C.  C.  A.  5th),  it  was 
pointed  out  that  before  an  employer  can  be  found  to  have 
committed  an  unfair  labor  practice  in  the  discharge  of  an 
employee  for  union  activities,  it  must  appear  that  the  dis- 
charge has  in  fact  discouraged  union  membership.  Said  the 
Court : 

"When  it  comes  to  the  layoffs  and  discharges 
found  to  have  been  in  violation  of  Section  8(3)  of 
the  Act,  the  case  stands  differently.  The  courts  have 
pointed  out  so  often  that  it  need  not  be  elaborated 
here  that  though  the  fact  of  union  activity  or  office 
in  the  union  is  a  fact  to  be  considered  by  the  Board  in 
connection  with  other  facts  bearing  upon  the  issue, 
the  affirmative  of  which  is  on  the  Board  as  accuser  to 
establish  before  itself  as  trier,  Magnolia  Petroleum 
Co.  v.  N.  L.  R,  B.,  5  Cir.,  112  F.  2d  545;  N.  L.  R.  B.  v. 
Riverside  Mfg.  Co.,  5  Cir.,  119  F.  2d  302,  307 ;  N.  L. 
R.  B.  v.  Tex-O-Kan,  5  Cir.,  122  F.  2d  433 ;  N.  L.  R.  B. 
v.  Union  Mfg.  Co.,  5  Cir.,  124  F.  2d  332,  the  invoked 
section  does  not,  of  course,  mean  that  membership  or 
office  in  a  union  is  a  guarantee  against  discharge,  lay- 
off or  demotion.  An  employee,  though  he  belongs  to 
or  is  an  officer  of  a  union,  may,  like  any  other  em- 
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ployee,  be  discharged  for  any  reason  or  for  no  reason 
at  all,  unless  it  is  for  a  reason  prohibited  by  the  Act. 
It  must  be  borne  in  mind  that  this  charge  is  not  sus- 
tained by  evidence  and  a  finding  merely  that  persons 
were  discharged  because  of  their  union  activity.  To 
make  out  a  case  under  it,  it  must  appear  that  an  em- 
ployer has  by  discrimination  in  regard  to  hire,  etc., 
encouraged  or  discouraged  membership  in  any  labor 
organization.  This  requires  proof  of  both  the  pur- 
pose and  effect  of  the  action  under  review.  N.  L. 
R.  B.  v.  Air  Associates,  2  Cir.,  121  F.  2d  586,  at  page 
592."    (Italics  ours.) 

In  the  case  at  bar,  Rosen  himself  admitted  that  the 
S.S.  Nevada  was  "one  hundred  percent  unionized"  except 
for  one  man  and  that  the  8.S.  Washington  was  completely 
unionized  except  for  two  men  (R.  242,  414). 

As  to  both  the  8.S.  Nevada  and  the  8.8.  Washington, 
Rosen  also  admitted  that  there  were  aboard  said  vessels  a 
number  of  other  seamen  who  were  active  Union  men  (R. 
158,  285,  294-296).  Yet,  all  these  men  remained  on  such 
vessels  after  Rosen  left  (R.  801 ;  Petitioner's  Exhibit  R-18). 

Under  the  circumstances,  it  is  difficult  to  see  how  Rosen's 
discharge  in  any  way  discouraged  or  interfered  with  union- 
ization aboard  the  vessel.  To  the  contrary,  all  the  evidence 
indicates  that  the  Union  was  at  all  times  quite  active  and 
in  fact  had  complete  control  of  the  vessels. 

Applying  the  foregoing  principles  to  the  case  at  hand, 
and  considering  that  in  every  instance  the  Master's  testi- 
mony was  corroborated  by  others,  petitioner  submits  that 
there  can  be  no  doubt  that  Rosen  was  lawfully  dismissed 
for  good  and  sufficient  cause. 

Petitioner  also  submits  that  the  Board  has  failed  to  give 
proper  consideration  to  maritime  safety  legislation  and  the 
responsibilities  of  officers  and  crew  of  a  vessel  at  sea,  as 
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directed  in  this  Court's  opinion  of  May  23,  1941,  and  that  if 
the  Board  had,  it  could  not  have  avoided  the  conclusion  that 
Rosen's  conduct  interfered  with  discipline  aboard  ship 
and  thereby  seriously  endangered  the  safety  of  the  ship, 
its  cargo  and  crew,  to  an  extent  amply  justifying  his  dis- 
charge. 


POINT  II. 

There  is  no  justification  for  the  conclusion  that 
respondent,  by  anti-union  statements  and  in  other 
ways,  interfered  with,  restrained,  or  coerced  its  em- 
ployees in  violation  of  Section  8(1)  and  8(3)  of 
the  Act. 

In  the  Board's  decision  of  July  18,  1942,  in  this  case 
appears  the  following  conclusion  of  law : 

"By  interfering  with,  restraining,  and  coercing  its 
employees  in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act,  the  respondent  has  engaged  in 
and  is  engaging  in  unfair  labor  practices,  within  the 
meaning  of  Section  8(1)  of  the  Act."    (R.  1779.) 

On  the  basis  of  such  conclusion,  the  Board  ordered  peti- 
tioner (1)  to  cease  and  desist  from  (a)  in  any  manner  dis- 
criminating in  regard  to  hire  and  tenure  of  employment  or 
any  conditions  of  employment  and  (b)  in  any  other  manner 
interfering  with,  restraining,  or  coercing  its  employees  in 
the  exercise  of  their  rights  under  Section  7  of  the  Act;  and 
(2)  to  post  notices  of  compliance  with  the  Board's  order 
(R.  1779,  1780). 

This  conclusion  is  based  on  the  finding  by  the  Board  that 
certain  anti-union  statements  were  made  by  Earl  Baldwin, 
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Second  Mate  of  the  S.S.  California,  to  J.  Gordon  Rosen  and 
to  James  Blasingame  while  they  were  employed  as  seamen 
on  such  vessel.    These  statements  are : 

1.  Baldwin's  statement  to  Rosen  when  he  reported 
for  duty : 

"Just  a  minute,  there  is  one  thing  I  want  to  tell 
you  we  don't  allow  on  this  ship,  and  that  is  getting 
drunk,  missing  watches,  and  we  don't  allow  any  agi- 
tation with  the  crew  on  this  union  business." 

2.  Baldwin's  statement  to  Blasingame  warning  him 
against  "drunkenness",  "missing  watches",  and  "union 
agitating". 

3.  Blasingame 's  statement  that: 

"He  (Baldwin)  told  me  he  belonged  to  some  union 
out  on  the  west  coast,  and  he  got  gypped  out  of  about 
$50,  and  he  never  did  get  nothing  out  of  it,  and  he 
ain't  never  had  any  use  for  a  union  since". 

4.  Baldwin's  statement  to  Blasingame  that  he  (Bald- 
win) had  to  get  rid  of  a  man  "because  he  was  agitating 
union  all  the  time." 

5.  Baldwin's  statement  to  Blasingame,  when  a  newly 
hired  seaman  wearing  a  union  button  came  aboard: 

"There  is  a  man  who  won't  ride  this  ship  long." 

6.  Baldwin's  statement  to  Blasingame,  after  Bald- 
win asked  him  if  a  certain  new  seaman  was  a  "rank  and 
file": 

"Well,  if  he  is  he  won't  be  on  this  ship  very 
long." 

It  is  evident  from  a  mere  reading  of  the  above  state- 
ments that  they  are  nothing  more  or  less  than  expressions 
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of  the  opinion  of  Mate  Baldwin  regarding  unionism.  It 
is  difficult  to  see  how  it  can  be  said  that  such  statements 
could  represent  the  views  or  policy  of  petitioner. 

When  the  statements  were  made  Baldwin  was  either  Sec- 
ond Mate  or  Acting  First  Mate  on  the  8.8.  California.  He 
was  not  in  charge  of  the  vessel  since  the  Master  was  Captain 
Peterson,  who  alone  had  complete  authority  over  the  vessel 
and  its  personnel  (R.  953).  Baldwin  was  merely  a  foreman 
in  charge  of  the  deck  crew  (R.  953).  He  was,  therefore, 
only  a  supervisory  employee. 

The  courts  have  held  that  general  expressions  of  opinion 
regarding  unions  are  not  sufficient  to  sustain  a  charge  of 
interference  with  employee  rights.  National  Labor  Rela- 
tions Board  v.  Union  Pacific  Stages,  99  F.  (2d)  153,  178  (C. 
C.  A.  9th).  It  has  also  been  held  that  an  expression  of  pref- 
erence for  a  particular  union  is  not  an  unfair  labor  practice. 
National  Labor  Relations  Board  v.  Folk  Corporation,  102 
F.  (2d)  383,  389;  Jefferson  Electric  Co.  v.  National  Labor 
Relations  Board,  102  F.  (2d)  949,  956  (C.  C.  A.  7th) ;  L. 
Grief  &  Bro.  Inc.  v.  National  Labor  Relations  Board,  108 
F.  (2d)  551,  558  (C.  C.  A.  4th);  National  Labor  Relations 
Board  v.  Swank  Products,  108  F.  (2d)  872,  875  (C.  C.  A. 
3rd) ;  Cupples  Co.  Manufacturers  v.  National  Labor  Rela- 
tions Board,  106  F.  (2d)  100,  114  (C.  C.  A.  8th). 

Moreover,  spontaneous  activities  and  statements  on  the 
part  of  minor  supervisors  not  shown  to  be  acting  for  the 
management  are  not  evidence  of  an  unfair  labor  practice  by 
the  employer.  National  Labor  Relations  Board  v.  Swank 
Products,  108  F.  (2d)  872,  875  (C.  C.  A.  3rd) ;  Ballst on- Still- 
water Knitting  Co.  v.  National  Labor  Relations  Board,  98 
F.  (2d)  758,761  (C.  C.  A.  2nd). 

In  National  Labor  Relations  Board  v.  Sands  Mfg.  Co., 
306  U.  S.  332,  the  Supreme  Court,  in  giving  consideration  to 
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the  effect  of  statements  made  by  supervisory  employees, 
said  (at  p.  342) : 

' '  *  *  '  Neither  of  the  men  who  are  quoted  held 
such  a  position  that  his  statements  are  evidence  of 
the  company 's  policy  even  in  June,  two  months  before 
the  discharge,  and  the  inference  of  hostility  to  'Mesa' 
drawn  from  their  testimony  does  not,  in  any  event, 
amount  to  a  scintilla  when  considered  in  the  light  of 
respondent's  long  course  of  conduct  in  respect  of 
union  activities  and  in  dealing  freely  and  candidly 
with  'Mesa'." 

In  Kansas  City  Power  &  Light  Co.  v.  National  Labor 
Relations  Board,  111  F.  (2d)  340  (C.  C.  A.  8th)  the  Court 
said  (at  p.  351) : 

a  *  *  *  rpj^  SUpervisory  character  of  these  two 
men  is  too  minor  for  such  statements  to  be  regarded 
as  expressions  of  the  management  without  some  proof 
of  knowledge  or  authorization  thereof  by  the  manage- 
ment. National  Labor  Relations  Board  v.  Sands 
Mfg.  Co.,  306  U.  S.  332,  341,  342,  59  S.  Ct.  508,  83  L. 
Ed.  682." 

No  evidence  was  offered  by  the  Board  to  show  that  Bald- 
win's statements  and  expressions  were  authorized  by  or 
known  to  officials  of  petitioner.  They  were  not  even  shown 
to  be  authorized  by  or  known  to  Baldwin's  superior,  Captain 
Peterson. 

On  the  other  hand,  the  record  is  replete  with  evidence 
showing  that  the  policy  of  petitioner  was  not  to  discrim- 
inate in  any  way  between  employees  because  of  member- 
ship or  non-membership  in  any  organization.  In  fact,  peti- 
tioner's policy  in  respect  to  labor  is  clearly  set  forth  in  its 
"Working  Conditions  and  Overtime  Rules",  which  were 
conspicuously  posted  on  petitioner's  vessels,  and  stated 
that: 
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''The  Texas  Company 

Marine  Department 

Working  Conditions  and  Overtime  Rules 

Unlicensed  Personnel 

October  1,  1937 

Notice  to  all  Employees 

(To  be  posted  on  bulletin  boards  of  all  vessels.)  The 
Company  announces  the  following  general  policy 
which  will  govern  working  conditions  aboard  its  ves- 
sels. 

General  Rules 

1.  No  employee  will  lose  his  job  or  be  forced  off  a  ship 
because  of  his  membership  or  non-membership  in 
any  organization. 

*  #  #  *  #  #  #>> 

(Petitioner's  Exhibit  R-12;  R.  1106,  1147;  1473). 

Furthermore,  the  Masters  and  Mates  of  petitioner's  ves- 
sels testified  that  their  instructions  were  not  to  discriminate 
between  their  men  because  of  union  affiliations  or  activities 
and  that  that  was  their  policy  (R.  965-966,  1146,  1402,  1431, 
1475,  1552). 

Certainly,  the  working  rules  and  instructions  to  the  Mas- 
ters of  the  vessels  are  better  evidence  of  petitioner's  policy 
toward  labor  than  spontaneous  and  unauthorized  expres- 
sions of  opinion  made  by  a  supervisory  employee.  Midland 
Steel  Products  Co.  v.  National  Labor  Relations  Board,  113 
F.  (2d)  800,  802  (C.  C.  A.  6th  Cir.). 

Moreover,  there  is  no  evidence  whatsoever  that  peti- 
tioner approved  or  was  even  aware  of  the  statements  alleged 
to  have  been  made.  On  the  contrary,  Baldwin  had  been  told 
by  Captain  Roney,  petitioner's  General  Marine  Manager, 
not  to  discriminate  between  employees  because  of  union 
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activities  or  affiliations   (R.  964,  965).     As  to  this  Mate 
Baldwin  testified: 

"Q.  Has  Captain  Roney  or  Mr.  Riever  at  any 
time  told  you  not  to  discriminate  because  of  union 
activities  or  affiliations? 

A.  Yes,  sir,  he  has  told  that  aboard  the  ship  there, 
not  to  discriminate  aboard  towards  any  unions. 

Trial  Examiner  Meyers:     Was  that  in  writ- 
ing? 

A.  No,  sir,  it  was  not  in  writing. 

Trial  Examiner  Meyers :    Who  told  you  ? 

A.  Mr.  Roney"  (R.  965). 

It  is  quite  evident,  therefore,  that  if  any  of  Baldwin's 
utterances  displayed  anti-union  feeling  or  bias  such  utter- 
ances did  not  reflect  the  policy  or  views  of  petitioner. 

A  case  precisely  in  point  is  that  of  E.  I.  Du  Pont  De 
Nemours  &  Co.  v.  National  Labor  Relations  Board,  116  F. 
(2d)  388,  400  (C.  C.  A.  4th)  in  which  it  was  held  that,  where 
an  employer  had  specifically  instructed  its  officials  and 
supervisory  employees  to  refrain  from  showing  partiality 
between  unions,  isolated  utterances  hostile  to  unions  were 
not  sufficient  to  support  a  finding  of  unfair  labor  practices. 
Said  the  Court  on  this  point  (at  p.  400) : 

a  *  *  *  Petitioner  had  specifically  instructed  its 
officials  and  supervisory  employees  to  refrain  from 
giving  indications  of  any  partiality  and  to  avoid  any 
expressions  of  opinion  in  reference  to  union  mat- 
ters. *   *   *  " 

"This  Court  in  Martel  Mills  Corp.  v.  National 
Labor  Relations  Board,  4  Cir.,  1940,  114  F.  2d  624, 
633,  634,  recently  dealt  with  an  alleged  violation  of 
Section  8(1)  through  sundry  statements  of  super- 
visory employees.  We  stated  therein:  'In  the  ab- 
sence of  evidence  of  any  policy  of  proscribed  discrim- 
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ination,  an  employer  should  not  be  held  strictly  ac- 
countable for  every  isolated  utterance  of  a  policy- 
making officer  concerning  union  activities.  *  *  * 
And,  where  the  conduct  and  actions  of  the  employer 
fail  to  indicate  any  violation  of  the  Act,  an  assem- 
blage of  unrelated,  unconnected  expressions  of  opin- 
ion does  not  very  deeply  impress  this  Court.'  " 

Accord : 

National  Labor  Relations  Board  v.  Mathieson 
Alkali  Works,  Inc.,  114  F.  (2d)  796,  799  (C. 
C.  A.  4th). 

Then,  too,  the  policy  of  petitioner,  as  expressed  orally 
to  Mate  Baldwin  by  his  superior,  was  reduced  to  writing 
and  conspicuously  posted  on  petitioner's  vessels.  Although 
the  written  statement  of  petitioner's  policy  was  dated  Octo- 
ber 1, 1937,  it  is  amply  evident  that  the  policy  itself  had  been 
formulated  some  time  prior  thereto.  The  written  statement 
merely  confirmed  a  policy  that  had  already  often  been  orally 
declared  by  petitioner  to  the  officers  of  its  vessels  (R.  964- 
966,  1146,  1402,  1431,  1475,  1552). 

Petitioner  does  not  dispute  that  minor  supervisory  em- 
ployees may,  under  some  circumstances,  make  statements 
or  commit  acts  for  which  their  employers  are  responsible. 
However,  the  test  of  such  responsibility  is  whether  the  "  em- 
ployer may  fairly  be  said  to  have  been  responsible"  for  the 
statements  or  acts  (National  Labor  Relations  Board  v.  Link- 
Belt  Co.,  61  S.  Ct.  358,  366),  and  whether  the  statements 
"reflect  the  policy  of  the  employer"  (International  Ass'n 
of  Machinists  v.  National  Labor  Relations  Board,  311  U.  S. 
72,  92). 

In  the  case  at  hand  the  evidence  very  plainly  shows  that 
the  authority  of  Mates  Baldwin  and  Rosen  on  the  S.8. 
California  was  limited  since  Captain  Peterson  was  in  com- 
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plete  charge  of  the  vessel  and  he  alone  had  the  power  to  hire 
and  fire  (R.  953).  Furthermore,  as  pointed  out  above,  the 
utterances  of  Baldwin  and  Rosen  did  not  reflect  the  policy 
of  petitioner  but  were  contrary  to  such  policy.  As  was  said 
by  the  Circuit  Court  of  Appeals,  6th  Circuit,  in  the  case  of 
National  Labor  Relations  Board  v.  Sparks-Withington  Co., 
et  al.,  119  Fed.  (2d)  78,  82,  isolated  instances  of  "personal 
zealousness  and  individual  bias  against  the  Union"  on  the 
part  of  supervisory  employees  is  not  binding  on  the  em- 
ployer. 


Entirely  apart,  however,  from  the  question  of  peti- 
tioner's responsibility  for  the  statements  alleged  to  have 
been  made  by  its  officers  on  the  8.8.  California,  Baldwin  and 
Rosen,  there  is  no  basis  whatsoever  for  a  finding  that  peti- 
tioner engaged  in  unfair  labor  practices  by  virtue  of  such 
statements,  for  the  reason  that  no  evidence  exists  that  such 
statements  resulted  in  any  interference,  restraint  or  coercion 
in  violation  of  rights  guaranteed  by  the  Act. 

In  so  far  as  the  S.8.  California  is  concerned,  the  only 
specific  charge  of  unfair  labor  practices  made  against  peti- 
tioner was  the  original  charge  that  petitioner  had  discharged 
J.  Gordon  Rosen  and  James  Blasingame  for  union  activities. 
Yet,  the  Board  found  and  concluded,  in  its  decision  of  Jan- 
uary 24,  1940,  that  Rosen  and  Blasingame  had  not  been 
discharged  from  the  8.8.  California  for  union  activities! 
Assuming,  therefore,  that  the  statements  attributed  to  Mates 
Baldwin  and  Rosen  were  made,  it  is  difficult  to  see  how  such 
statements  did  in  fact  interfere  with,  restrain  or  coerce 
petitioner's  employees  aboard  the  8.8.  California  in  the 
exercise  of  rights  guaranteed  them  by  the  National  Labor 
Relations  Act.  National  Labor  Relations  Board  v.  Mathie- 
son  Alkali  Works,  Inc.,  114  F.  (2d)  796  (C.  C.  A.  4th). 
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In  Press  Co.  Inc.  v.  National  Labor  Relations  Board, 
118  F.  (2d)  937,  it  was  said  by  the  Circuit  Court  of  Appeals, 
District  of  Columbia  (at  p.  942) : 

"  Before  oral  statements  of  an  employer  may  be 
held  to  be  an  unfair  labor  practice,  it  must  appear 
that  they  interfered  with,  restrained,  or  coerced  em- 
ployees in  the  rights  guaranteed  by  the  Act,  that  is  to 
say,  the  right  to  join  labor  organizations,  to  bargain 
collectively,  and  to  engage  in  concerted  activities 
*   *   *."    (Italics  ours.) 


Accord 


National  Labor  Relations  Board  v.  West  Kentucky 
Coal  Co.,  116  F.  (2d)  816,  822  (C.  C.  A.  6th). 


In  considering  whether  petitioner  should  be  charged  with 
a  violation  of  the  Act  because  of  the  statements  alleged  to 
have  been  made  by  certain  of  its  supervisory  employees, 
petitioner  submits  that  the  Board  should  bear  in  mind  that, 
although  the  original  complaint  charged  petitioner  with  en- 
gaging in  unfair  labor  practices  in  respect  to  twelve  seamen, 
all  of  these  charges  have  since  been  dismissed  except  the 
charge  pertaining  to  one  seaman,  namely,  Rosen,  which  is 
now  before  the  Court.  Certainly,  this  almost  complete  vin- 
dication of  petitioner's  conduct  is  some  proof  that  petitioner 
has  neither  adopted  nor  approved  a  policy  of  discrimination 
or  anti-unionism. 

Petitioner  submits  that  the  record  wholly  fails  to  show 
that  the  utterances  of  Mates  Baldwin  and  Rosen,  if  made, 
were  approved  by  or  reflected  the  policy  of  petitioner  or 
that  such  utterances  actually  resulted  in  the  slightest  inter- 
ference, restraint  or  coercion  in  violation  of  the  Act. 
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POINT  III. 

The  Board  improperly  directed  petitioner  to  cease 
and  desist  from  "in  any  other  manner"  interfering  with, 
restraining,  or  coercing  its  employees  in  the  exercise  of 
their  rights  under  the  Act. 

Among  other  things,  the  Board,  in  its  order  of  July  18, 
1942,  directed  petitioner  to  cease  and  desist  from : 

"  (a)  Discouraging  membership  in  National  Mari- 
time Union  of  America,  Port  Arthur  Branch,  or  any 
other  labor  organization  of  its  employees,  by  dis- 
charging or  refusing  to  reinstate  any  of  its  employees, 
or  in  any  other  manner  discriminating  in  regard  to 
their  hire  and  tenure  of  employment,  or  any  terms  or 
conditions  of  their  employment,  because  of  member- 
ship or  activity  in  any  such  labor  organization ; 

"(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise  of 
the  right  to  self-organization,  to  form,  join,  or  assist 
labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  engage 
in  concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  as  guar- 
anteed by  Section  7  of  the  Act."    (R.  1779,  1780.) 

In  view  of  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of  National  Labor  Relations  Board  v.  Ex- 
press Publishing  Company,  61  S.  Ct.  693,  it  is  now  well  set- 
tled that  blanket  "cease  and  desist"  provisions  similar  to 
the  above  are  improper.    As  stated  by  the  Supreme  Court : 

"The  mere  fact  that  a  court  has  found  that  a  de- 
fendant has  committed  an  act  in  violation  of  a  statute 
does  not  justify  an  injunction  broadly  to  obey  the 
statute  and  thus  subject  the  defendant  to  contempt 
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proceedings  if  he  shall  at  any  time  in  the  future  com- 
mit some  new  violation  unlike  and  unrelated  to  that 
with  which  he  was  originally  charged  *   *   *." 

The  only  specific  charges  of  violation  of  the  Act  in  this 
case  are  (1)  the  alleged  discriminatory  discharge  of  J.  Gor- 
don Rosen,  and  (2)  the  alleged  violation  of  Section  8(1)  of 
the  Act  in  the  charge  that  anti-union  statements  were  made 
by  certain  employees  of  petitioner. 

As  to  the  discharge  of  Rosen,  it  is  clear  that,  even  if  the 
charges  as  to  him  were  sustained,  there  is  no  justification 
for  the  broad,  blanket  cease  and  desist  provision  above 
quoted.  At  most,  petitioner  would  have  violated  the  Act  in 
the  discharge  of  one  seaman.  That,  certainly,  is  no  ground 
for  an  order  enjoining  petitioner  from  ''in  any  other  man- 
ner" violating  the  Act. 

As  for  the  second  item,  even  if  the  alleged  statements 
were  made,  there  is  no  evidence  that  the  statements  resulted 
in  any  interference,  restraint,  or  coercion  on  the  part  of 
petitioner.  In  the  absence  of  a  particularization  of  the  acts 
of  interference  or  restraint,  the  broad  order  is  clearly  un- 
warranted. In  the  words  of  the  Supreme  Court,  the  order 
must  state  with  "reasonable  specificity  the  acts  which  the 
respondent  is  to  do  or  refrain  from  doing." 

It  should  be  entirely  clear  that  the  Board  erred  in  the 
generality  and  breadth  of  its  order  and  that  paragraph 
"(b)",  above  quoted,  of  the  Board's  order  should  be  stricken 
and  paragraph  "a"  modified  so  as  to  eliminate  the  phrase 
"or  in  any  other  manner  discriminating  in  regard  to  their 
hire  and  tenure  of  employment,  or  any  terms  or  conditions 
of  their  employment." 

American  Smelting  &  Refining  Co.  v.  National 
Labor  Relations  Board,  126  F.  (2d)  680  (C.  C. 
A.  8th) ; 
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Wilson  &  Company  v.  National  Labor  Relations 

Board,  123  F.  (2d)  411  (C.  C.  A.  8th) ; 
National  Labor  Relations  Board  v.  Cities  Service 

Oil  Co.,  122  F.  (2d)  149  (C.  C.  A.  2nd) ; 
National  Labor  Relations  Board  v.  Burry  Biscuit 

Co.,  123  F.  (2d)  540  (C.  C.  A.  7th) ; 
National  Labor  Relations  Board  v.  Stone,  125  F. 

(2d)  752  (C.  C.  A.  7th). 


POINT  IV. 

The  Board  improperly  directed  petitioner  to  post 
cease  and  desist  notices  in  the  manner  specified  by  the 
Board's  order. 

Paragraph  2(c)  of  the  Board's  order  of  July  18,  1942, 
reads  as  follows : 

"Immediately  post  notices  to  its  employees  in  con- 
spicuous places  on  its  docks  and  vessels,  and  main- 
tain such  notices  for  a  period  of  at  least  sixty  (60) 
consecutive  days  from  the  date  of  posting,  stating 
*  *  *  ."  (R.  1780-1781.) 

Although  petitioner  operates  a  fleet  of  twenty-eight 
ocean-going  vessels,  only  three,  namely,  the  S.S.  California, 
the  S.S.  Nevada,  and  the  S.S.  Washington  are  in  any  way 
involved  in  the  charges  of  unfair  labor  practices  now  before 
this  Court  (R.  91-114).  Since  each  master  is  in  sole  executive 
control  of  his  own  vessel,  with  power  to  hire  and  fire,  and 
since  the  Board  itself  found  that  each  vessel  was  a  separate 
unit  (R.  1766,  n.  16),  petitioner  submits  that  any  cease  and 
desist  notices  which  this  petitioner  should  be  required  to 
post  should  be  confined  to  the  particular  vessels  in  respect 
to  which  the  unfair  labor  practices  were  found  to  have  ex- 


41 

isted.  Certainly,  the  determination  of  the  existence  of  unfair 
labor  practices  at  one  factory  or  plant  of  a  manufacturer 
could  not  be  said  to  justify  the  posting  of  cease  and  desist 
orders  at  every  other  factory  or  plant  owned  by  such  manu- 
facturer.   It  is  submitted  that  the  cases  are  analogous. 

Assuming,  therefore,  that  this  Court  sustains  any  part 
of  the  Board's  order  on  the  merits,  the  Board's  order  in 
respect  to  the  posting  of  cease  and  desist  notices  should  be 
modified  so  as  to  require  petitioner  to  post  notices  only  on 
the  particular  vessels  involved  in  any  unfair  labor  practices 
found  to  have  been  engaged  in. 

CONCLUSION. 

The  Board's  petition  for  enforcement  should  be 
denied,  and  the  Board's  decision  and  order  of  July  18, 
1942,  should  be  vacated  and  set  aside. 

Respectfully  submitted, 

Albert  E.  Van  Dusen, 
135  East  42nd  Street, 
New  York,  N.  Y., 

J.  A.  McNair, 

929  South  Broadway, 

Los  Angeles,  California, 

Attorneys  for  Petitioner, 
The  Texas  Company. 

December  18, 1942. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10237 


The  Texas  Company,  petitionee 

v. 

National  Labor  Relations  Board,  respondent 


ON  PETITION  TO  REVIEW  AND  ON  REQUEST  FOR  ENFORCEMENT 
OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  petition  of  The 
Texas  Company  to  review  and  set  aside  an  order  of 
the  National  Labor  Relations  Board  issued  against 
it  on  July  18,  1942,  pursuant  to  Section  10  (c)  of  the 
National  Labor  Relations  Act  (49  Stat.  449,  29 
U.  S.  C,  Sec.  151,  et  seq.).  In  its  answer  to  the  peti- 
tion, the  Board  has  requested  enforcement  of  its  order. 
This  Court  has  jurisdiction  under  Section  10  (e)  and 
(f)  of  the  Act;  petitioner,  a  Delaware  corporation, 
transacts  business  in  the  States  of  Montana,  Idaho, 
and  Arizona,  within  this  judicial  circuit. 

(i) 


STATEMENT  OF  THE  CASE 

This  case  is  now  before  the  Court  for  a  second 
time.  Previously,  this  case  was  before  the  Court  on 
petition  of  The  Texas  Company  to  review  and  set 
aside  an  order  of  the  Board  issued  against  it  on 
January  20, 1940  (R.  134-144).  That  order  was  based 
upon  findings  that  petitioner,  by  warning  its  em- 
ployees against  organization  in  the  Union,  by  threat- 
ening to  discharge  union  members,  by  questioning 
an  employee  concerning  the  identity  of  union  mem- 
bers, and  by  discharging  Clarence  Buckless  and  J. 
Gordon  Rosen  because  of  their  union  membership  and 
activity,  had  engaged  in  unfair  labor  practices  within 
the  meaning  of  Section  8  (1)  and  (3)  of  the  Act  (R. 
81-122).  On  May  23,  1941,  this  Court  handed  down 
its  opinion  (120  F.  (2d)  186;  R.  1725-1739)  and  en- 
tered its  decree  (R.  1740-1741),  remanding  the  origi- 
nal case,  except  as  to  Buckless,  to  the  Board  for  a 
redetermination  of  the  issues  in  the  light  of  the 
Court's  opinion  and  particularly  certain  maritime 
safety  statutes  to  which  the  Court  adverted  in  its 
opinion.1 

1  The  Court  denied  enforcement  of  the  Board's  order  insofar  as 
it  related  to  Buckless  (R.  1726-1737).  Petitioner  had  itself  rein- 
stated Buckless  following  his  discharge  but  before  the  Board's 
order  issued,  and  the  Board  did  not  order  his  reinstatement  but 
only  directed  petitioner  to  pay  him  back  pay  (R.  120).  The 
Court  set  aside  this  portion  of  the  Board's  order  on  the  ground 
that,  because  of  Buckless'  ''habitual  drunkenness"  (R.  1727),  the 
order,  in  its  view,  was  "in  derogation  of  the  efficient  enforcement 
of  the  Congressional  maritime  safety  laws"  and  would  not  effec- 
tuate the  policies  of  the  National  Labor  Relations  Act  (R.  1737). 
One  member  of  the  Court  concurred  specially  in  the  result  as  to 
Buckless  but  would  have  enforced  the  remainder  of  the  Board's 


Thereafter,  the  Board  issued  its  order  vacating  and 
setting  aside  its  order  in  the  original  case  (R.  1744- 
1745),  and,  following  reargument  by  counsel  for  peti- 
tioner and  the  Union,2  reconsidered  the  case  in  ac- 
cord with  the  opinion  of  the  Court.3  On  July  18, 
1942,  the  Board  issued  a  new  decision  containing  its 
findings  of  fact,  conclusions  of  law,  and  order  (R. 
1749-1781).  The  Board  membership  was  partly  re- 
constituted." 

Apart  from  the  jurisdictional  findings  (R.  1756- 
1758),  as  to  which  there  is  no  controversy  (R.  163- 
168)  and  which  were  upheld  by  this  Court  in  the 
original  case  (R.  1725),  the  Board  reaffirmed  in  sub- 
stance its  findings  of  fact  as  to  petitioner's  unfair 
labor  practices  described  above  (except  as  to  Buck- 
order  instead  of  remanding  it  (R.  1739).  The  portion  of  the 
Board's  original  decision  and  order  relating  to  Buckless  is  not 
again  before  the  Court.  For  convenience,  unless  otherwise  specif- 
ically indicated,  throughout  this  brief  we  shall  treat  the  Board's 
findings  and  order  in  the  original  case  as  if  they  omitted  the  find- 
ings and  order  as  to  Buckless,  thus  set  aside  by  the  Court. 

The  original  case  is  known  upon  the  dockets  of  the  Clerk  of 
this  Court  as  Case  No.  9518.  By  stipulation  of  the  parties,  ap- 
proved by  a  Judge  of  this  Court,  the  record  in  the  instant  case 
consists  of  the  record  in  Case  No.  9518  and  the  supplemental  pro- 
ceedings, set  forth  below,  had  by  the  Board  pursuant  to  the 
remand  in  that  case  (R.  1799). 

2  We  shall  thus  refer  throughout  this  brief  to  the  National 
Maritime  Union,  which  filed  the  charges  initiating  this  case  be- 
fore the  Board.  Petitioner  also  filed  a  brief  with  the  Board  (R. 
1756). 

3  The  Board  did  not  take  further  evidence  but  reconsidered  the 
case  upon  the  evidence  taken  during  the  hearing  in  the  original 
case. 

4  Board  Member  Leiserson  participated  in  both  decisions.  He 
and  Chairman  Millis,  who  had  been  meanwhile  appointed,  con- 
stituted the  Board  which  decided  the  case  on  the  remand. 


less;  see  note  1,  pp.  2-3),  and  further  explicitly  found 
that  considerations  of  maritime  safety  and  discipline 
and  the  maritime  safety  legislation  to  which  the 
Court  had  adverted  in  its  opinion  afforded  no  reason 
for  disturbing  these  findings  (R.  1774-1776).  The 
Board's  order  requires  petitioner  to  cease  and  desist 
from  its  unfair  labor  practices  and,  as  affirmative 
action  which  the  Board  found  would  effectuate  the 
policies  of  the  Act,  to  offer  Rosen  reinstatement  with 
back  pay,  and  to  post  appropriate  notices  on  its  docks 
and  vessels  (R.  1779-1781).  It  is  this  new  decision 
and  order  of  the  Board  which  petitioner  now  seeks 
to  have  set  aside  and  which  the  Board  asks  to  have 
enforced. 

SUMMARY  OF   ARGUMENT 

I.  The  Board's  findings  of  fact  are  supported  by 
substantial  evidence.  Upon  the  facts  so  found,  peti- 
tioner has  engaged  in  and  is  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (1) 
and  (3)  of  the  Act. 

II.  The  Board's  order  is  valid  and  proper  under 
the  Act. 

ARGUMENT 

Point  I 

The  Board's  findings  of  fact  are  supported  by  substantial 
evidence.  Upon  the  facts  so  found,  petitioner  has  engaged 
in  and  is  engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (1)  and  (3)  of  the  Act 

We  shall  first  review  the  evidence  which,  we  sub- 
mit, substantially  supports  the  Board's  findings  of 
fact  in  its  second  decision,  as  to  petitioner's  unfair 
labor  practices,  in  violation  of  Section  8  (1)  and  (3) 


of  tlie  Act.  This  appears  at  pp.  5-20,  below.  We 
shall  then  show  that  neither  general  considerations 
of  safety  and  discipline  at  sea  nor  the  body  of  marine 
safety  legislation  to  which  this  Court  adverted  in  its 
opinion  remanding  the  case  to  the  Board,  subtract 
from  the  validity  of  the  Board's  findings.  This  dis- 
cussion appears  at  pp.  21-29,  infra. 

A.  The  Board's  findings  of  fact  as  to  interference,  restraint,  and  coercion 
are  supported  by  substantial  evidence 

The  Union  was  formally  organized  in  May  1937 
(R.  1608)  by  dissident  (also  known  as  "rank  and 
file")  members  of  the  International  Seamen's  Union 
(R.  200,  518-519,  1086).  The  following  month 
J.  Gordon  Rosen  and  James  Blasingame,  both  of 
whom  were  members  of  the  newly  formed  organiza- 
tion (R.  200,  518-519),  shipped  as  able-bodied  sea- 
man and  quartermaster,  respectively,  on  petitioner's 
vessel,  the  California  (R.  199,  517-518).  When 
Rosen  reported  for  duty  to  Baldwin,  acting  chief 
mate  of  the  ship  (R.  521),  Baldwin  admonished  him: 
"There  is  one  thing  *  *  *  we  don't  allow  on 
this  ship,  and  that  is  getting  drunk,  missing  watches, 
and,  we  don't  allow  any  agitation  with  the  crew 
on  this  union  business"  (R.  202-203). 5  At  about  the 
same  time  Baldwin  likewise  warned  Blasingame  that 
''There  are  a  few  things  we  don't  stand  for  on  here. 

5  In  its  opinion  the  Court  indicated  the  view  that  this  remark 
was  prompted  by  inebriation  among  the  crew  of  another  of  peti- 
tioner's vessels,  the  S.  S.  Nevada  (K.  1731-1732).  The  fact  is, 
however,  that  the  warning  was  issued  on  the  California,  on  which, 
so  far  as  the  record  discloses,  no  conditions  of  drunkenness  existed ; 
moreover  the  remark  was  made  prior  to  the  voyage  of  the  Nevada 
on  which  the  condition  existed  (R.  644,  1237-1240). 
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That  is,  getting  drank,  missing  watches  and  agitating 
Union  to  the  crew  back  there.  *  *  *  the  minute 
you  start  out  you  are  finished"  (R.  573-574,  521, 
204).  Rosen  testified  that  several  other  members  of 
the  crew  told  Rosen  that  they  had  also  received  simi- 
lar threats  and  warnings  from  Baldwin  at  this  time 
(R.  204). 

In  July  1937,  Baldwin,  who  was  then  second  mate, 
and  in  charge  of  the  midnight  to  4  a.  m.  sea  watch 
to  which  Blasingame  was  also  detailed,  frequently 
engaged  him  in  conversation  during  their  watches 
(R.  523,  526,  952,  975).  In  these  conversations  Bald- 
win told  Blasingame  "how  they  had  been  running 
[the  ship]  without  having  any  union  men  aboard" 
and  that  he  had  had  to  "get  rid  of"  one  of  the  crew 
"because  he  was  agitating  unions  all  the  time"  (R. 
523).  Baldwin  also  questioned  Blasingame  as  to  his 
union  affiliation  and  that  of  other  members  of  the 
crew,  including  Rosen  (R.  523-526,  529),  and  de- 
clared, with  reference  to  one  newly  hired  employee, 
that  he  would  not  be  "on  this  ship  very  long"  if  he 
belonged  to  the  Union  (R.  529).  On  another  occa- 
sion, upon  observing  a  newly  shipped  fireman  come 
aboard  wearing  a  Union  button,  Baldwin  remarked, 
"There  is  a  man  who  won't  ride  this  ship  very  long" 
(R.  529-530).  When  Rosen  was  being  paid  off  at 
the  conclusion  of  the  voyage,  Baldwin  explained  to 
him,  "Well,  you  know  we  don't  want  any  agitating 
back  there,"  referring  to  crew's  quarters  (R.  221). 
Blasingame  testified  that  he  also  was  told  by  Chief 
Mate  David  Rosen  at  the  same  time,  "You  can't  ride 


this  ship  any  more.     Go  ride  one  of  your  rank  and 
file  ships"  (R.  534-535). 

Upon  the  foregoing  facts,  the  Board's  finding  that 
petitioner  had  interfered  with,  restrained,  and 
coerced  its  employees  in  the  exercise  of  their  right  to 
self-organization  and  collective  bargaining,  was  en- 
tirely warranted  (R.  1762).  Indeed,  we  submit,  it 
would  be  difficult  to  find  oral  coercion  more  plainly 
violative  of  the  right  to  self-organization  than  such 
manifest  hostility  to  union  organization  as  was  here 
displayed,  including,  as  it  did,  direct  threats  of  dis- 
charge for  union  activity,  warnings  against  union 
organization,  and  questioning  concerning  the  union 
affiliation  of  employees.  See  e.  g.,  N.  L.  R.  B.  v.  Frue- 
hauf  Trailer  Co.,  301  U.  S.  49,  55 ;  N.  L.  R.  B.  v.  Fried- 
man-Harry Marks  Clothing  Co.,  301  U.  S.  58,  75; 
N.  L.  R.  B.  v.  Link-Belt  Co.,  311  U.  S.  584,  598-599; 
N.  L.  R.  B.  v.  Sunshine  Mining  Co.,  110  F.  (2d)  780, 
786  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Hearst,  102  F.  (2d)  658, 
662  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Schaefer-Hitchcock  Co., 
decided  November  12,  1942  (C.  C.  A.  9),  11  L.  R.  R. 
425.6 


6  Petitioner's  contention  that  these  warnings,  threats,  and  ques- 
tionings were  "nothing  more  or  less  than  expressions  of  the 
opinion"  of  their  makers  "regarding  unionism"  (Brief,  pp.  30-31) , 
is  frivolous:  the  utterances  and  questionings  constitute  on  their 
face  deliberate  efforts  to  obstruct  self -organization.  Moreover,  as 
this  Court  recently  pointed  out,  "Even  expressions  of  opinion  of 
such  a  nature  as  to  intimidate  and  coerce  employees  *  *  * 
violate  the  Act."  The  Schaefer-Hitchcoch  Co.  case,  supra.  See, 
also,  N.  L.  R.  B.  v.  Virginia  Electric  &  Power  Co.,  314  U.  S.  469, 
477;  International  Association  of  Machinists  v.  N.  L.  R.  B.,  311 
U.  S.  72,  80;  N.  L.  R.  B.  v.  Sunshine  Mining  Co.,  110  F.  (2d)  780, 
786  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Federbush  Co.,  121  F.  (2d)  954. 
957  (CCA. 2). 
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Petitioner's  responsibility  under  the  Act  for  the 
activities  of  Mates  Baldwin  and  Rosen  is  equally 
clear.  As  Second  Mate  and  Chief  Mate,  respectively, 
these  men  were  second  and  third  officers  in  command 
of  the  vessel,  and  each  was  at  times  in  sole  charge  of 
the  ship  (R.  173-176,  951-954,  1051)  ;7  their  authority 
over  their  subordinates,  sanctioned  by  the  rigor  and 
law  of  the  sea,  is  even  greater  than  that  of  compa- 
rable supervisory  officials  in  industrial  establishments 
ashore.  Cf.  Virginia  Ferry  Corp.  v.  N.  L.  R.  B.,  101 
F.  (2d)  103,  105-106  (C.  C.  A.  4).  Plainly,  they 
occupied  positions  sufficient  under  the  controlling  de- 
cisions to  establish  petitioner's  liability  under  the 
Act,  whether  or  not  their  conduct  was  within  "the 
scope  of  their  authority  or  contrary  to  the  desires  or 
instructions"  of  petitioner.  The  Schaefer- Hitchcock 
case,  supra;  the  Machinists  case,  311  U.  S.  72,  79-80; 
N.  L.  R.  B.  v.  Link-Belt  Co.,  311  U.  S.  584,  599;  H.  J. 
Heinz  Co.  v.  N.  L.  R.  B.,  311  U.  S.  514,  520-521 ;  N.  L. 
R.  B.  v.  Pacific  Gas  &  Electric  Co.,  118  F.  (2d)  780, 
787  (C.  C.  A.  9) ;  Swift  &  Co.  v.  N.  L.  R.  B.,  106  F. 
(2d)  87,  93  (C.  C.  A.  10)  ;  Consumers  Power  Co.  v. 
N.  L.  R.  B.,  113  F.  (2d)  38,  44  (C.  C.  A.  6).8 

7  Petitioner  ingenuously  asserts  in  its  brief  (p.  31)  that  Bald- 
win was  "merely  a  foreman  in  charge  of  the  deck  crew.  He  was, 
therefore,  only  a  supervisory  employee." 

8  This  disposes,  too,  of  petitioner's  suggestion  that  the  anti- 
union conduct  of  these  supervisors  is  not  attributable  to  it  be- 
cause such  conduct  was  contrary  to  its  "policy"  (Brief,  pp.  32- 
36).  Petitioner's  responsibility  is  clear  under  the  foregoing  de- 
cisions without  regard  to  its  "policy";  petitioner  was  required  to 
make  its  "policy"  effective.  While  petitioner  subsequently  posted 
a  notice  of  "general  policy"  to  its  employees  on  all  its  ships,  con- 
taining, inter  alia,  a  general  assurance  that  they  would  not  be  dis- 


B.  The  Board's  findings  of  fact   as  to  discrimination  against  Rosen  are 
supported  by  substantial  evidence 

The  Board  found  that  petitioner  twice  discharged 
J.  Gordon  Rosen  because  of  his  union  membership 
and  activities:  the  first  time,  on  April  19,  1938,  from 
the  S.  S.  Nevada,  on  which  he  reshipped  after  he  left 
the  California,  and  subsequently,  on  July  14,  1938, 
from  the  S.  S.  Washington,  on  which  Rosen  shipped 
after  his  discharge  from  the  Nevada  (R.  1768,  1770). 9 
The  Board's  findings  of  fact  in  this  regard  are  in 
each  instance  supported  by  substantial  evidence. 

/.  The  discharge  from  the  S.  S.  "Nevada" 

We  have  already  referred  to  Rosen's  employment 
by  petitioner  on  the  S.  S.  California  (supra,  p.  5). 

criminated  against  for  union  membership  (R.  1105-1112),  the 
notice  did  not  purport  to  advise  the  employees  of  their  rights 
under  the  Act  and  of  petitioner's  neutrality.  Moreover,  as  we 
show  below  (pp.  9-20),  despite  its  pious  declaration,  petitioner 
subsequently  discriminated  against  Rosen  because  of  his  union 
activities.  In  the  circumstances,  the  notice  may  not  be  said  to 
dissipate  the  coercive  effects  of  petitioner's  earlier  unfair  labor 
practices,  which  were  never  disavowed.  Cf.  International  Asso- 
ciation of  Machinists  v.  N.  L.  R.  B.,  311  U.  S.  72,  in  which  the 
Supreme  Court  declared  (at  p.  82),  that  "it  is  for  the  Board 
*  *  *  to  determine  how  the  effect  of  prior  unfair  labor  prac- 
tices may  be  expunged."  Cf.,  also,  F.  W.  Woolworth  Co.  v. 
N.  L.  R.  B.,  121  F.  (2d)  658,  661  (C.  C.  A.  2) ;  N.  L.  R.  B.  v.  Hawk 
&  Buck  Co.,  Inc.,  120  F.  (2d)  903,  905  (C.  C.  A.  5)  ;  N.  L.  R.  B.  v. 
Kohen-Ligon-Folz,  Inc.,  128  F.  (2d)  502  (C.  C.  A.  5) ;  Canyon 
Corp.  v.  N.  L.  R.  B.,  128  F.  (2d)  953,  956  (C.  C.  A.  8). 

9  The  record  indicates,  as  the  Board  found  (R.  1766,  note  16) 
and  as  petitioner  apparently  admits  (Brief,  p.  40),  that  each  of 
petitioner's  ships  operates  largely  as  a  separate  unit  insofar  as 
the  hiring  of  unlicensed  personnel  is  concerned,  obtaining  such 
personnel  from  uncoordinated  agencies  (R.  171-172,  850,  882-883, 
962-963). 
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He  had  also  shipped  some  2  years  before  on  peti- 
tioner's S.  S.  Nevada  (R.  199).  On  January  10,  1938, 
several  months  after  leaving  the  California,  he  was 
again  shipped  by  petitioner  as  an  able-bodied  seaman 
on  the  Nevada  (R.  199,  223).  At  this  time  Rosen 
had  had  about  10  years'  experience  as  a  seaman,  of 
which  6  were  as  an  able-bodied  seaman  (R.  199).  Ad- 
mittedly, his  work  theretofore  had  at  all  times  been 
highly  satisfactory:  Mate  Tranberg  of  the  Nevada 
testified  that  he  "  always  thought  [Rosen]  to  be  a 
very  good  man,  a  good  worker"  (R.  1150,  1214).  And 
it  was  undenied  that  Rosen's  work  had  been  fre- 
quently praised  and  never  criticized,  that  he  had  been 
assigned  special  tasks  from  time  to  time,  and  that 
when  he  quit  the  Nevada  in  1936,  Captain  Swanson 
and  Tranberg  sought  to  dissuade  him  from  leaving 
the  ship  at  that  time  (R.  216-219,  222-227).  In  the 
circumstances,  it  is  not  surprising,  as  Rosen  testified, 
that  when  he  reshipped  on  the  Nevada  in  1938,  the 
ship's  officers  were  glad  to  have  him  back  (R.  224- 
225). 

On  board  the  Nevada,  Rosen  immediately  assumed 
leadership  of  union  activities  among  the  crew,  all  of 
whom,  with  one  exception,  were  then  members  of  the 
Union   (R.  228). 10     Thus,  Rosen  became  ship  chair- 

10  Organizational  and  other  union  activities  had  to  be  conducted 
by  the  members  of  the  crew  without  assistance  from  "outside" 
Union  representatives,  because  petitioner,  as  a  matter  of  "policy," 
refused  to  permit  delegates  or  other  Union  agents  to  board  its 
ships  (R.  13).  Petitioner  also  refused  to  treat  with  Union  repre- 
sentatives in  their  representative  capacity  (R.  276,  286,  289-290). 
Although  the  Union,  by  January  1938,  had  entered  into  a  standard 
trade  agreement  with  at  least  eight  of  petitioner's  competitors 
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man,  in  which  capacity  he  frequently  presided  over 
union  meetings  which  were  held  in  the  crew's  quarters 
aboard  ship  each  week  (R.  240,  656-657).  He  was 
also  elected  secretary  and  " special  spokesman"  for 
the  crew  (R.  240),  and  was  a  conduit  through  which 
union  literature  and  communications  were  brought 
aboard  ship  (R.  228).  From  time  to  time,  he  also 
acted  as  representative  of  the  crew  in  presenting 
grievances  to  the  ship 's  officers,  including  requests  for 
shore  leave,  bonuses,  and  overtime  pay  (R.  230-237, 
242-243),  and  he  principally  drafted  a  letter,  copies 
of  which  the  crew  sent  through  the  mails  and  hiring 
halls  to  crews  of  petitioner's  other  ships  (R.  248-252, 
255-257),  urging  them  to  join  the  Union  and  criticiz- 
ing petitioner  for  "falling  far  below  the  standards" 
established  by  the  Union  on  "fully  organized  ships" 
(R.  253-255). X1 

On  April  18,  1938,  when  the  Nevada  docked  at 
Port  Arthur,  Clarence  Buckless,  another  leader  in 
Union  affairs  on  the  ship,  was  discharged  by  Captain 
Swanson,  master  of  the  vessel  (R.  673,  1236).  The 
discharge  was  regarded  by  Rosen  and  the  crew  gen- 
erally, all  of  whom  were  with  one  exception  members 

(R.  1676-1709),  and  although  it  was  certified  by  the  Board  on 
April  18,  1938,  as  the  exclusive  bargaining  agency  for  the  un- 
licensed personnel  on  all  of  petitioner's  ships  (6  N.  L.  R.  B.  669), 
the  Union  was  unable  to  obtain  petitioner's  approval  of  the  stand- 
ard or  any  other  contract  (R.  250,  416). 

11  Petitioner's  contention  that  Rosen's  union  activities  were  not 
noteworthy  (Brief,  pp.  13,  16)  is  belied  by  the  foregoing  facts 
which  more  than  adequately  support  the  Board's  findings  that 
Rosen  was  "outstanding  as  an  active  union  leader  *  *  *,  and 
that  the  ship's  officers  were  aware  of  his  activity"  (R.  1765).  See 
also,  note  22,  p.  20,  infra. 
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of  the  Union,  as  having  been  prompted  by  Buckless' 
Union  membership  and  activities,12  and  Rosen  and 
another  employee,  as  spokesmen  for  the  crew,  imme- 
diately protested  the  dismissal  to  Mate  Tranberg  but 
received  no  "satisf action"  (R.  258-259,  499).13  The 
following  morning,  petitioner  hired  one  Herman,  who 
was  not  a  member  of  the  Union  (R.  861-862). 

Later  that  morning  Rosen  asked  Herman  if  he  held 
a  Union  book  (R.  260,  864)  and  he  and  other  members 
of  the  crew  made  plain  their  resentment  at  Herman's 
non-Union  status  (R.  260-261,  498,  864-865).  A  little 
later,  Tranberg  questioned  Herman  as  to  the  identity 
of  the  member  of  the  crew  who  had  spoken  to  him  about 

12  In  its  original  decision  the  Board  found  that  Buckless  was 
discriminatorily  discharged  (R.  101-108).  As  we  have  already 
stated  (note  1,  p.  2,  supra),  when  this  case  was  previously  before 
this  Court,  the  Court  denied  enforcement  to  the  Board's  order  as 
to  Buckless,  and  Buckless'  dismissal  is  not  again  before  the  Court. 

13  Rosen  testified  that  Tranberg  declared  he  did  not  know  Buck- 
less had  been  discharged,  and  expressed  surprise  at  the  news,  but 
"wouldn't  give  us  any  satisfaction"  (R.  259).  The  Court's  sug- 
gestion in  its  opinion  when  the  case  was  originally  before  the 
Court,  that  Rosen  "proceeded  to  agitate  among  the  seamen  against 
the  captain  for  his  entirely  justifiable  action  [in  discharging  Buck- 
less] "  and  that  "nothing  could  be  more  disruptive  of  the  necessary 
respect  due  the  captain's  proper  decision  in  matters  of  ship  dis- 
cipline" (R.  1737),  is,  we  respectfully  submit,  based  upon  a  mis- 
apprehension as  to  the  state  of  the  record  in  this  regard.  Rosen 
had  in  fact  quashed  a  suggestion  among  the  crew  that  a  sit-down 
strike  be  conducted  against  the  discharge,  and  had  counselled 
peaceful  access  to  the  Board  instead  (R.  259-2G0,  263).  He  had 
also  deterred  members  of  the  crew  from  protesting  the  dismissal 
to  the  port  captain  (R.  259).  It  is  thus  clear  that,  far  from 
"agitating"  in  a  manner  inconsistent  with  proper  discipline,  Rosen 
had  counselled  the  use  of  the  processes  Congress  had  devised  to 
eliminate  industrial  strife.  In  its  first  decision,  the  Board  agreed 
with  the  employees  that  Buckless'  discharge  was  prompted  by 
his  union  activities. 
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the  Union  (R.  865).     Herman  declined  to  divulge  this 
information  (ibid.),  whereupon  Tranberg  said: 

I  know  who  you  had  the  conversation  with. 
It  was  Baldy  [Rosen's  sobriquet].  Baldy  is  a 
good  man  but  he  let  the  Union  go  to  his  head. 
We  had  a  boatswain  on  here  [referring  to  Buck- 
less]  ;  he  done  the  same  thing.  Every  time  a 
[new]  man  comes  on  board  he  asked  him  if  he 
had  a  union  book  (R.  865-866). 

Shortly   thereafter,    Tranberg   directed   the   quarter- 
master, Hart,  to — 

tell  these  people  I  don't  want  none  of  that 
kind  of  stuff  here.  I  am  not  going  to  have  it. 
I  thought  I  got  rid  of  that  when  I  got  rid  of 
that  fellow  yesterday  [referring  to  Buckless] 
(R.  498-499). 

That  afternoon  Tranberg  advised  Rosen  that  he 
was  discharged.  When  Rosen  asked  for  an  expla- 
nation for  the  abrupt  dismissal,  Tranberg  answered, 
"Well,  it  might  be  [for]  the  reason  that  your  work  is 
not  satisfactory"  (italics  added)  (R.  263). 14  About 
9  days  later,  Tranberg  confessed  to  Herman,  that  he 
had — 

fired  Baldy  on  account  of  union  activities  but 
that  is  not  the  reason  that  he  gave  him,  but  he 
also  fired  the  boatswain  [Buckless]  on  account 
of  union  activities  but  the  captain  found  an- 
other reason  to  fire  him  (R.  866-867). 15 

14  In  its  brief  (p.  16),  petitioner,  carefully  deleting  the  words 
"might  be,"  characterizes  this  testimony  of  Rosen  as  an  "admis- 
sion" that  "Tranberg  told  him  the  reason  he  was  'fired'  was  be- 
cause 'your  work  is  not  satisfactory.'  " 

15  Tranberg  also  told  Herman  he  was  confiding  in  him  because 
he  was  not  a  member  of  the  Union  (R.  867) . 
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The  foregoing  facts,  we  submit,  fully  warrant  the 
Board's  conclusion  that  Rosen  was  dismissed  because 
of  his  union  membership  and  activities.  The  explana- 
tion which  Tranberg  equivocally  suggested  to  Rosen 
might  be  the  reason,  that  his  work  was  not  satisfac- 
tory, was  clearly  not  the  true  reason.16  Indeed,  the 
very  fact  that  Tranberg  qualified  this  explanation  by 
asserting  that  it  might  be  the  reason,  strongly  sug- 
gests that  it  was  not,  and  that  it  was  merely  a  pre- 
text advanced  to  conceal  an  unlawful  motive.  Tran- 
berg's  statement  to  Herman  later  that  the  true  rea- 
son was  Rosen's  union  activities,  corroborates  this 
fair  inference.  Moreover,  it  was  intrinsically  un- 
likely that  Rosen,  who  had  previously  had  a  long 
and  highly  creditable  record  at  sea,  suddenly  became 
so  poor  a  worker  as  to  warrant  his  discharge,  and, 
indeed,  there  was  substantial  direct  evidence  to  the 
contrary.  Quartermaster  Hart,  a  seaman  of  over  20 
years'  experience  (R.  500),  testified,  on  the  basis  of 
his  experience  and  observation  of  Rosen  on  board 
the  Nevada  at  this  time,  that  Rosen  was  "above  the 
average"  as  a  worker  (R.  502).     Mate  David  Rosen 

16  Petitioner  also  advanced  essentially  the  same  reason  to  the 
Board  and  now  reasserts  it  to  this  Court :  it  claims  that  Rosen  was 
discharged  because  he  was  lazy  and  inattentive  to  duty  (Brief,  pp. 
14-15).  Elaborating  on  this  theme  at  the  hearing  before  the 
the  Board,  Captain  Swanson  testified  that  Rosen  was  "purely 
lazy"  (R.  1244-1245)  and  Mate  Tranberg  asserted  that  Rosen 
absented  himself  from  his  watch  twice  and  that  while  on  deck  duty 
he  would  go  aft  "to  take  a  smoke  every  half  hour  or  so"  (R.  1150- 
1152).  When  it  was  brought  to  Tranberg's  attention  on  cross- 
examination  that  Rosen  did  not  smoke,  Tranberg  admitted  that 
this  latter  accusation  was  based  merely  on  surmise  (R.  1192). 
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of  the  Nevada  reluctantly  admitted  that  Rosen  "done 
his  work"  (R.  1097). 

On  the  other  hand,  the  entire  chain  of  events  cul- 
minating in  Rosen's  discharge  strongly  suggests,  as 
the  Board  found,  that  petitioner  dismissed  him  be- 
cause it  resented  his  outstanding  union  activities. 
These  activities  had  been  forcefully  brought  home  to 
petitioner  on  the  preceding  day  and  on  the  morning 
of  the  discharge,  when  Rosen  protested  Buckless' 
termination  and  questioned  the  new  employee,  Her- 
man, as  to  his  union  status.  Tranberg 's  declaration 
to  Quartermaster  Hart  to  the  effect  that  Tranberg 
did  not  want  "that  kind  of  stuff  on  here"  and  that 
he  believed  he  had  "got  rid  of  that  when  [he]  got 
rid  of  that  fellow  [Buckless]  yesterday,"  makes  it 
plain  that  Tranberg  then  contemplated  further  puni- 
tive measures  against  union  activities.  Tranberg 's 
subsequent  remark  to  Herman  that  he  had  discharged 
Rosen  "on  account  of  union  activities"  confirms  the 
conclusion  that  Rosen's  termination  was  one  of  these 
punitive  measures.  These  facts,  considered  in  con- 
junction with  petitioner's  failure  to  explain  the  dis- 
missal on  any  convincing  lawful  basis,  afford  more 
than  ample  rational  basis  for  the  Board's  finding  of 
discrimination.  N.  L.  R.  B.  v.  Nevada  Consolidated 
Copper  Corp.,  316  IT.  S.  105,  106-107;  N.  L.  R.  B.  v 
Link-Belt  Co.,  311  U.  S.  584,  596-597;  Rochester  Tele- 
phone Corp.  v.  United  States,  307  U.  S.  125,  146; 
N.  L.  R.  B.  v.  Weyerhaeuser  Timber  Co.,  11  L.  R.  R. 
572,  decided  December  11, 1942  (C.  A.  A.  9) . 
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2.  The  discharge  from  the  S.  S.  "Washington" 

Following  his  dismissal  from  the  Nevada  on  April 
19,  1938,  Rosen  was  unemployed  until  June  1,  1938, 
when  he  was  rehired  by  petitioner  as  an  able-bodied 
seaman  on  the  Washington  (R.  200)  ,17  Here  again 
Rosen's  militant  advocacy  of  the  Union  and  his  talent 
for  leadership  won  recognition  from  the  crew  and 
came  prominently  to  the  attention  of  the  ship's 
officers.  Within  a  few  days  after  he  shipped  aboard 
the  vessel,  Rosen  was  elected  ship's  delegate  for  the 
unlicensed  personnel  (R.  275,  285).  He  revived  the 
institution  of  union  meetings,  which  had  been  dis- 
continued (R.  268-269,  415)  ;  and  as  Union  represent- 
ative he  presented  grievances  from  time  to  time  to 
Captain  Bergman,  who  was  master  of  the  vessel,  and 
Captain  Hand,  the  port  superintendent  (R.  275-281, 
285-287).  Bergman  and  Hand  told  Rosen  in  sub- 
stance that  petitioner  did  not  "recognize  any  union 
on  this  ship,"  but  discussed  the  grievances  with  him 
(R.  276,  295-296).  On  July  11,  1938,  Rosen  drafted 
and  signed  an  open  letter  from  the  crew  of  the  Wash- 
ington to  the  crews  of  petitioner's  other  vessels,  urg- 
ing the  latter  to  organize  and  severely  criticizing  peti- 
tioner for  its  alleged  refusal  to  ameliorate  working 

17  Contrary  to  petitioner's  suggestion  (Brief,  p.  16),  the  fact 
that  Rosen  was  rehired  does  not  subtract  from  the  validity  of 
the  Board's  finding  as  to  the  illegality  of  petitioner's  reason  for 
dismissing  him  from  the  Nevada.  Petitioner's  ships  operated  as 
separate  units  in  hiring  unlicensed  personnel  (see  note  9,  p.  9, 
supra).  Moreover,  as  the  Board  pointed  out  (R.  1766,  note  16), 
it  might  equally  well  be  argued  that  petitioner  would  not  have 
rehired  Rosen  if  he  was  in  fact  negligent  and  lazy. 
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conditions  on  its  ships  (R.  303-309).  Copies  of  this 
letter  were  sent  to  petitioner's  marine  general  man- 
ager, its  port  superintendent,  and  other  officials  (R. 
289,  305).  On  behalf  of  the  crew,  Rosen  also  sent  a 
telegram  to  the  general  manager  complaining  of 
Bergman's  "non-recognition  of  elected  delegates"  of 
the  Union  on  the  vessel  (R,  289-290). 

On  July  14,  1938,  the  Washington  docked  at  Port 
Arthur,  and  Rosen  presented  to  Captain  Hand,  who 
boarded  the  ship  there,  a  crew  grievance  relating  to 
overtime  pay  (R.  293-297).  Hand's  attitude  was 
openly  hostile,  but  he  discussed  the  matter  with  Rosen 
at  length,  although  he  refused  to  recognize  Rosen's 
status  as  Union  delegate  (R.  295-297).  A  little  later 
that  afternoon,  First  Mate  Johannesen  told  Rosen 
that  he  was  "fired"  because  "your  seamanship  is  un- 
satisfactory" (R.  298-299).  When  Rosen  protested 
and  asked  for  "particular  instances"  of  improper 
"seamanship,"  Johannesen  declared,  "I  don't  have 
to  give  you  any  reasons  for  firing  you"  but  admitted, 
"I  haven't  got  anything  against  your  seamanship" 
(R.  299).  He  then  told  Rosen  that  alleged  slowness 
at  work  was  responsible  for  his  termination  (R.  301) . 

Petitioner,  adhering  to  substantially  the  same  ex- 
planation which  it  essayed  for  Rosen's  discharge  a 
few  months  earlier  from  the  Nevada  (supra,  pp.  13-14) , 
claimed  that  Rosen  was  dismissed  from  the  Washing- 
ton because  he  was  negligent  and  lazy  (Brief,  pp.  17-19) . 
But  this  explanation  was  no  more  credible  here  than 
it  had  been  in  the  case  of  the  Nevada;  there  the  ex- 
planation was  advanced  merely  as  a  pretext,  as  the 
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Board  found  upon  substantial  evidence  and,  indeed, 
as  Mate  Tranberg  of  that  vessel  admitted  (supra,  p. 
13). 1S  Moreover,  it  remained  highly  improbable  that 
Rosen,  who  had  a  record  of  over  10  years  of  excellent 
previous  service,  suddenly  became  an  incompetent 
worker,  as  petitioner  would  have  had  the  Board  be- 
lieve. And  Mate  Johannesen's  evasiveness  in  advis- 
ing Rosen  of  this  allegedly  "true"  reason  for  his  dis- 
charge strongly  suggests  that  it  was  not  the  reason. 

The  meritless  nature  of  the  defense,  as  the  Board 
found,  is  underlined  by  the  unconvincing  quality  of 
the  testimony  of  petitioner's  witnesses  in  support  of 
it.  Thus,  Captain  Bergman  and  Johannesen  testified 
that  on  various  occasions  Rosen  was  negligent  and 
lazy.  Bergman's  testimony,  however,  was  markedly 
unspecific;  he  testified  merely  that  he  " watched"  Ro- 
sen and  another  seaman  from  the  bridge  and  "saw  that 
they  were  men  that  I  would  not  carry  myself  if  I  was 
the  mate  on  that  ship"  (R.  1416) ,19  And  all  but  one 
of  the  instances  of  Rosen's  alleged  laziness  to  which 
Johannesen  testified,  occurred  during  the  first  of  the 
two  voyages  on  the  Washington  on  which  Rosen  sailed 
(R.  1541-1544) ;  concerning  the  second  voyage,  when, 
according  to  Johannesen,  Rosen  was  being  given  "an- 
other chance,"  there  was  a  paucity  of  concrete  evi- 
dence reflecting  on  Rosen's  work:  Johannesen  merely 

18  "Incompetency''  is,  of  course,  a  ready  elixir  to  conceal  a  dis- 
criminatory purpose. 

19  The  entry  in  the  ship's  crew  list,  stating  that  Rosen  was  "dis- 
charged for  incompetency,"  having  been  made  by  Bergman  him- 
self (R.  1396),  is  obviously  a  self-serving  declaration  which  is  no 
more  persuasive  than  the  latter's  testimony. 
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stated  in   general   and   obviously   exaggerated   terms 

that  Rosen — 

*  *  *  absolutely  would  do  nothing ;  put  him  to 
a  job,  and  he  would  look  around,  and  wouldn't 
paint.  *  *  *  He  would  go  through  the  motion. 
He  would  sit  right  there  in  one  place.  He 
wouldn't  even  stand  up;  sit  down  (R.  1544). 

In  these  circumstances  the  Board  properly  found, 
as  had  the  Trial  Examiner,  who,  of  course,  saw  and 
heard  the  witnesses  testify,  that  ''neither  Bergman's 
nor  Johannesen's  testimony  as  to  Rosen's  negligence 
and  laziness  is  entitled  to  credence"  (R.  1770). 20 

Upon  the  foregoing  facts  the  Board's  conclusion 
that  Rosen  was  discharged  from  the  Washington,  as 

20  On  the  morning  of  the  day  of  his  discharge,  Rosen  and  another 
seaman  displayed  a  large  sign  bearing  the  letters  "C.  I.  O."  over 
the  ship's  side,  in  full  view  of  petitioner's  docks  (R.  291,  293) .  In 
its  opinion  when  this  case  was  originally  before  this  Court,  the 
Court  observed  that  the  incident  tended  to  corroborate  the  testi- 
mony of  the  ship's  officers  that  Rosen  was  inattentive  to  duty 
(R.  1738) .  The  record  shows,  however,  that  the  sign  had  been  pre- 
pared by  Rosen  on  his  own  time  (R.  291).  Moreover,  petitioner 
did  not  claim  before  the  Board  that  this  incident  interfered  with 
Rosen's  performance  of  his  duties  as  seaman  or  was  otherwise  con- 
nected with  his  dismissal.  In  view  of  these  facts  and  those  re- 
cited in  the  text,  the  Board,  upon  the  remand,  with  full  cognizance 
of  the  Court's  suggestion,  nevertheless  did  not  credit  the  testi- 
mony of  the  ship's  officers  in  this  regard.  The  Board's  action 
may  not,  of  course,  be  said  to  be  violative  of  the  Court's  direction. 
Plainly,  the  Court  did  not  intend  to  substitute  its  views  as  to  the 
weight  and  credibility  of  evidence  for  that  of  the  Board.  It 
merely  called  to  the  Board's  attention,  as  exclusive  trier  of  the 
facts,  an  element  in  the  situation  of  which,  as  the  Court  believed, 
the  Board  may  not  previously  have  been  aware,  but  it  left  the 
ultimate  fact-finding  decision  to  the  Board,  where  Congress 
entrusted  it. 
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lie  had  been  from  the  Nevada,  because  of  his  union 
membership  and  activities,  was  entirely  reasonable. 
Here,  again,  petitioner  obviously  failed  to  explain 
Rosen's  dismissal  on  any  convincing  lawful  basis.21 
On  the  other  hand  Rosen's  outstanding  Union  activi- 
ties, petitioner's  manifest  hostility,  Johannesen's 
evasiveness  in  acquainting  Rosen  with  the  reason  for 
his  banishment,  and  the  entire  combination  of  circum- 
stances before  the  Board,  all  point  to  an  unlawful 
basis  for  the  discharge.  The  Board's  finding  that 
this  was  the  true  reason  thus  has  ample  rational  basis 
in  the  record.2'    See  cases  cited  supra,  p.  15. 

21  Petitioner,  for  the  first  time,  asserts  in  its  brief  (pp.  11-12) 
that  Rosen's  display  of  the  sign  described  above  (note  20),  was 
"over  the  objection  of  the  master  and  officers'''  of  the  ship,  consti- 
tuted a  "deliberate  attempt"  to  "ignore  the  authority  of  the  offi- 
cers," and  was  not  "conductive"  to  ship  discipline.  This  contention 
is  demonstrably  an  afterthought,  advanced  in  a  belated  effort  to 
conceal  petitioner's  unlawful  purpose  by  offering  still  another 
reason  which  might  have,  but  obviously  did  not,  prompt  petitioner 
to  discharge  Rosen.  That  Rosen's  dismissal  was  not  a  disciplinary 
measure  provoked  by  the  sign  incident  is  overwhelmingly  estab- 
lished by  the  record.  The  record  conclusively  shows  that  no 
orders  were  given  countermanding  or  forbidding  the  display,  and 
that  the  ships's  officers  did  not  regard  the  incident  as  a  flouting 
of  their  authority  or  as  impairing  ship's  discipline  (R.  291-293, 
1571-1572)  ;  indeed,  Mate  Johannesen,  who  discharged  Rosen, 
testified  that  he  regarded  the  incident  as  "child's  play"  (R.  1571). 
Moreover,  Johannesen  did  not  even  mention  the  incident  to  Rosen 
when  discharging  him,  and  as  we  have  already  indicated  (note 
20),  petitioner  did  not  claim  before  the  Board  that  the  display 
prompted  the  discharge;  it  claimed  instead  that  the  discharge 
was  due  solely  to  Rosen's  alleged  negligence  and  laziness. 

22  Petitioner's  assertions  that  other  members  of  the  Nevada  and 
Washington  crews,  not  discharged,  were  as  active  in  union  affairs 
as  Rosen  and  that  Rosen  and  Clarence  Buckless  admitted  this 
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C.  Neither  general  considerations  of  safety  at  sea  nor  the  body  of  marine 
safety  legislation  subtract  from  the  validity  of  the  Board's  findings 

When  this  case  was  previously  before  this  Court, 
as  has  been  briefly  noted  above  (p.  2),  the  Court 
held  that  the  proceeding  had  been  conducted  by  the 
Board  without  proper  regard  to  considerations  of 
safety  and  discipline  at  sea  and  particularly  the  body 
of  Congressional  maritime  safety  legislation  (R.  1726, 
1737-1738). 23     Accordingly,  the  Court  remanded  the 

(Brief,  pp.  13,  16;  see  also  pp.  19,  28),  are  without  support  in  the 
record.  Petitioner's  citations  to  the  record  on  this  point  disclose 
other  seamen,  not  discharged,  participating  in  union  affairs,  but 
none  of  comparable  stature  to  Rosen.  Moreover,  even  if  peti- 
tioner's assertions  in  this  regard  were  supported  and  the  record 
showed  that  petitioner  retained  other  employees  who  were  as  ac- 
tive as  Rosen,  this  circumstance,  we  submit,  would  not  override 
the  cogent  evidence  that  petitioner  did  in  fact  discriminate  against 
Rosen.  The  fact  that  petitioner  may  have  thought  it  necessary 
or  desirable  to  retain  other  union  members  throws  little,  if  any, 
light,  we  think,  on  the  sole  question  here:  whether  the  Board's 
finding  that  petitioner  did  discharge  Rosen  because  of  union  mem- 
bership and  activities,  is  supported  by  substantial  evidence.  Cf. 
Firtlh  Carpet  Co.  v.  N.  L.  R.  B.,  129  F.  (2d)  633,  636  (C.  C.  A.  2). 

23  This  legislation  is  briefly  summarized  in  the  Board's  decision 
as  follows  (R.  1771,  note  18)  : 

"18  TJ.  S.  C.  A.,  Sec.  484,  Article  293:  provides  a  fine  and  im- 
prisonment for  a  member  of  a  crew  unlawfully  and  by  force, 
fraud,  or  intimidation,  to  usurp  the  command  of  a  vessel  from  its 
master. 

"46  U.  S.  C.  A.,  Sec.  701,  Articles  Fifth  and  Sixth:  provide  for 
the  punishment  of  a  crew  member  for  continued  wilful  diso- 
bedience or  neglect  of  duty  at  sea;  and  for  assaulting  a  master, 
mate,  or  other  officer. 

"46  IT.  S.  C.  A.,  Sec.  239 :  provides  that  inspectors  shall  investi- 
gate all  acts  of  misconduct  committed  by  any  licensed  officer,  whose 
license  shall  be  suspended  if  the  inspectors  are  satisfied  after  a 
hearing  that  the  officer  is  incompetent  or  has  been  guilty  of  mis- 
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case  to  a  "reconstructed"  Board  for  a  redetermina- 
tion of  the  issues  in  light  of  these  considerations  (R. 
1738)  .2*  Thereafter  the  Board,  as  appears  from  the 
face  of  its  new  decision  (R.  1771-1776),  carefully 
reconsidered  its  findings  as  to  petitioner's  unfair  la- 
bor practices  in  the  light  of  the  Court's  opinion  and 
"the  traditional  need  for  safety  and  discipline  aboard 
ship"  (R.  1771),  and  explicitly  evinced  a  full  aware- 
ness of  the  importance  of  the  maritime  safety  legis- 
lation and  the  considerations  of  safety  and  discipline 
to  which  the  Court  had  referred  in  its  opinion  (R. 
1771,  1774),  and  its  own  "task  of  accommodating  the 
'scheme'  of  the  [National  Labor  Relations]  Act  to 
'other  and  equally  important  Congressional  objec- 
tives'" (R.  1771). 

Upon  such  deliberation  the  Board  concluded  that 
"considerations  of  maritime  safety  and  discipline  give 
no  reason  for  disturbing  our  findings"  as  to  petition- 
er's interference,  restraint,  and  coercion,  in  violation 
of  Section  8  (1)  of  the  Act  (R.  1774),  or  for  "alter- 
[ing]  our  conclusion  that  Rosen  was  discriminatorily 
discharged,"  in  violation  of  Section  8   (3)   and   (1) 

behavior,  negligence,  or  unskilfulness,  or  has  endangered  life 
wilfully. 

"46  U.  S.  C.  A.,  Sees.  226,  228,  229:  provide  that  licenses  of 
captains,  mates,  and  engineers  shall  be  suspended  on  satisfactory 
proof  of  intemperate  habits. 

"46  U.  S.  C.  A.,  Sec.  222 :  requires  that  a  vessel  shall  only  be 
operated  with  a  full  complement  of  officers  and  crew,  and  provides 
that  a  captain  is  liable  to  fine  or  penalty  for  failing  to  explain  to 
the  local  inspectors  the  reason  for  any  deficiency  in  complement." 

24  One  Judge  dissented  in  this  regard.    See  note  1,  p.  2,  supra. 
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of  the  Act  (1776). 25  We  submit  that  the  Board's  find- 
ings in  this  regard  are  entirely  warranted  by  the  facts 
in  this  case. 

The  record  here  makes  plain,  as  the  Board  found 
(R.  1775),  that  there  was  nothing  in  Rosen's  union 
activities  inconsistent  with  performance  of  his  duties 
as  a  seaman  or  in  anywise  violative  of  law.  We  have 
already  described  these  activities,  which  included 
general  leadership  of  the  crew  in  routine  union  mat- 
ters, instituting  and  presiding  over  weekly  union 
meetings  held  in  the  crew's  quarters,  acting  as  rep- 
resentative of  the  crew  in  presenting  grievances  to  the 
ships'  officers  and  port  officials,  drafting  communica- 
tions urging  the  crews  of  other  vessels  of  petitioner 
to  join  the  Union  and  criticizing  working  conditions 
and  labor  policies  on  petitioner's  ships,  and  protesting 
to  petitioner's  general  manager  the  refusal  of  one  of 
petitioner's  captains  to  recognize  union  delegates 
(supra,  pp.  10-12, 16-17) .  It  is  apparent  that  these  are 
normal  and  proper  activities  of  employees  in  the  exer- 


25  The  Board  quite  properly  did  not  regard  the  remand  as  tanta- 
mount to  a  direction  to  find  that  petitioner  had  not  discharged 
Rosen  because  of  his  union  activities.  Such  a  construction  of  the 
the  remand  would  have  rendered  the  remand  vain :  the  Court  had 
ample  power  to  set  aside  the  Board's  order  with  respect  to  Rosen, 
as  it  had  done  with  respect  to  Buckless,  either  for  want  of  evi- 
dence or  lack  of  foundation  in  law.  Moreover,  the  fact  that  the 
Court  remanded  Rosen's  case  while  setting  aside  that  of  Buckless 
is  an  indication  that,  in  the  Court's  view,  upon  reconsideration  a 
conclusion  of  discrimination  as  to  Rosen  might  properly  be  reached 
by  the  Board  even  though  a  contrary  inference  could  also  be 
drawn,  and  that  the  Court  desired  to  leave  the  ultimate  decision 
for  determination  by  the  Board. 
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cise  of  their  right  to  self-organization  for  collective  bar- 
gaining, guaranteed  in  the  Act.  As  the  Board  pointed 
out  (R.  1775),  there  is  no  suggestion  in  the  record 
that  these  normal  and  proper  activities  interfered 
with  Rosen's  work,  endangered  the  safety  of  ships' 
cargoes,  or  were  detrimental  to  maintenance  of  disci- 
pline on  board  these  ships,  within  the  meaning  of  the 
Congressional  maritime  safety  legislation.  (See  also, 
note  21,  p.  20,  supra). 

Nor  may  it  reasonably  be  said  that  normal  and 
usual  union  activities,  such  as  those  in  which  Rosen 
engaged,  per  se  create  otherwise  nonexistent  dangers 
aboard  ship  and  interfere  with  maintenance  of  dis- 
cipline and  good  order.  Were  this  otherwise  doubt- 
ful, it  would  be  apparent  from  the  fact  that  Congress, 
traditionally  mindful,  as  this  Court  pointed  out  when 
this  case  was  previously  before  it,  of  considerations 
of  safetv  and  discipline  at  sea  and  the  special  rela- 
tions between  officers  and  men  aboard  ship,  included 
seamen  in  the  coverage  of  the  Act;26  obviously,  if 
Congress  believed  that  union  activities  were  in  and 
of  themselves  inconsistent  with  maritime  safety  and 
discipline,  it  would  not  have  done  so.  Moreover,  in 
1938,  Congress  by  amendment  to  the  Merchant  Ma- 
rine Act  of  1936  (49  Stat.  1985),  expressly  announced 
a  policy  of  encouraging  collective  bargaining  among 
maritime  employees  and  affirmed  the  general  appli- 
cability of  the  National  Labor  Relations  Act  to  such 

26  Section  2  (3)  of  the  Act  defines  employees  as  "any  employee," 
with  certain  stated  exceptions.  Seamen  do  not  appear  among  the 
exceptions. 
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workers.27  And  the  National  Labor  Relations  Act 
proceeds  upon  the  Congressional  finding,  announced 
in  Section  1  of  the  Act,  that  "Experience  has  proved 
that  protection  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce 
from  injury  *  *  V  Thus,  neither  the  facts  in 
the  instant  case,  nor  general  experience,  nor  the  body 
of  Congressional  legislation  support  the  view  that 
Rosen's  union  activities  endangered  maritime  safety 
or  subverted  discipline. 

Indeed,  petitioner  made  no  contrary  claim  to  the 
Board:  it  insisted  throughout  the  proceedings,  and 
still  insists  (Brief,  pp.  13-20),  that  Rosen's  union  ac- 
tivities were  entirely  unrelated  to  his  discharges,  that 
other  seamen  were  equally  active  on  behalf  of  the 
Union,  that  "there  was  nothing  unusual  in  Rosen's 
activities"  in  this  regard,  that  there  "existed  no  rea- 
son why  he  should  have  been  discharged  for  such  ac- 
tivities and  not  the  other  seamen  who  were  also 
active,"  and  that  his  dismissals  were  caused  by  his 
alleged  laziness  and  incompetence  (R.  299,  1394, 
1396).  These  asserted  deficiencies,  the  Board  found 
upon  substantial  evidence,  had  no  relation  to  his  dis- 
charges (supra,  pp.  14—15,  17-20).  Moreover,  as  the 
Board  further  found,  it  was  not  considerations  of  dis- 
cipline and  safety  which  prompted  petitioner's  officials 
to  dismiss  Rosen  (R.  1775),  but  resentment  at  his  union 

27  See  Section  1002  of  the  Merchant  Marine  Act  of  1936,  which 
was  added  in  June  1938  by  52  Stat.  965,  46  U.  S.  C.  A.,  Sec.  1252. 
This  chapter  of  the  Merchant  Marine  Act  expired  on  June  23, 
1942.  The  Act  has  consistently  been  applied  by  the  courts,  includ- 
ing the  Supreme  Court,  and  the  Board  to  maritime  employees. 
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activity  qua  union  activity.28  These  findings  are 
amply  supported  by  substantial  evidence;  hence,  they 
are,  of  course,  conclusive  upon  the  Court.  N.  L.  R.  B. 
v.  Waterman  Steamship  Corp.,  309  U.  S.  206,  208- 
209;  N.  L.  R.  B.  v.  Link  Belt  Co.,  311  U.  S.  584,  597, 
601-603. 

In  short,  the  situation  with  which  the  Board 
was  here  presented  was  not  one  in  which  the  employer 
had  engaged  in  interference,  restraint,  and  coercion 
and  had  discharged  the  employee  because  the  em- 
ployee had  engaged  in  activities,  on  behalf  of  union 
organization  or  otherwise,  which  endangered  safety 
or  subverted  discipline  on  board  ship  within  the  mean- 
ing of  the  federal  maritime  safety  statutes.  Nor  was 
it  one  in  which  it  could  be  said  that  the  employer  had 
acted  in  good  faith  out  of  consideration  for  such 
factors.  Rather,  it  was  a  situation  in  which,  as  the 
Board  found  on  substantial  evidence,  the  employee 
had  engaged  in  proper  and  lawful  union  activities 
which  in  no  way  interfered  with  discipline  or  safety 
at  sea,  and  the  employer  had  discharged  the  employee 
because  it  resented  these  union  activities  qua  union 

28  We  have  already  discussed  (note  21,  p.  20,  supra)  petitioner's 
belated  contention  in  its  brief  to  the  Court  (p.  12)  that  Rosen's 
display  of  a  C.  I.  O.  banner  over  the  side  of  the  Washington  on 
the  morning  of  his  discharge  was  a  "deliberate  attempt"  to  "ig- 
nore the  authority"  of  the  ship's  officers  and  was  not  "conductive 
to  ship  discipline."  Petitioner  further  suggests  (p.  12)  that  be- 
cause the  sign  display  was  "an  act  of  sympathy  with  a  strike  of 
the  crew  of  a  local  ferry"  and  did  not  immediately  concern  the 
employees  of  the  Washington,  it  "cannot  be  considered  within  the 
scope  of  legitimate  or  proper  union  activities"  (ibid.).  This 
contention  requires  no  refutation  at  this  stage  of  the  Act's  en- 
forcement. In  any  event,  as  we  have  pointed  out  (note  20),  the 
incident  was  not  claimed  to  have  provoked  Rosen's  dismissal. 
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activities.  In  such  circumstances,  we  submit,  it  was 
not  only  proper  but  indeed  mandatory  upon  the 
Board,  in  the  exercise  of  the  responsibilities  entrusted 
to  it  by  Congress,  to  find  that  the  employer  had  fla- 
grantly violated  the  National  Labor  Relations  Act, 
and  to  issue  an  appropriate  order  in  the  public  in- 
terest sought  to  be  effectuated  by  the  Act.  Any  other 
holding  would  read  seamen  out  of  the  Act's  general 
protection. 

The  foregoing  considerations,  we  submit,  dispose  of 
this  case  and  require  enforcement  of  the  Board's  find- 
ings.29   However,    we    think   it    desirable    to    discuss 

29  N.  L.  R.  B.  v.  V.  S.  Truck  Co.,  Inc.,  124  F.  (2d)  887  (C.  C.  A. 
6),  and  Southern  Steamship  Co.  v.  N.  L.  R.  B.,  316  U.  S.  61,  upon 
which  petitioner  relies  (Brief,  pp.  25-26),  are  plainly  inapposite. 
In  the  former  case  the  Sixth  Circuit  denied  enforcement  to  a 
Board  order  requiring  reinstatement  of  a  truck  driver  who,  as  the 
Board  found,  had  been  in  fact  guilty  of  drinking  while  on  duty, 
although  the  Board  also  concluded  that  he  had  been  discharged 
for  discriminatory  reasons.  The  Southern  Steamship  case  in- 
volved seamen  who  violated  the  federal  mutiny  statutes  by  engag- 
ing in  a  sit-down  strike  on  board  ship,  as  the  Supreme  Court  held. 
In  the  instant  case,  Rosen  engaged  in  no  improper  activities  on 
behalf  of  the  Union  or  otherwise,  as  we  have  demonstrated  (pp. 
23-24). 

Petitioner  also  claims  that  its  conduct  did  not  violate  the  Act 
because  there  is  no  "evidence"  that  it  in  fact  discouraged,  inter- 
fered with,  restrained,  or  coerced  employees'  union  activities 
(Brief,  pp.  27,  28,  36).  The  coercive  effects  upon  employees  of 
discharges  for  union  activities,  and  statements,  threats,  and  warn- 
ings by  the  employer  against  unions,  need  no  elaboration.  And  it 
is  well  settled  that  the  Board  need  not  probe  the  actual  subjective 
reactions  of  particular  employees.  Substantially  the  same  conten- 
tion as  is  made  by  petitioner  was  made  by  the  employer  in  N.  L. 
R.  B.  v.  Schaefer-Hitchcock  Co.,  11  L.  R.  R.  425,  decided  Novem- 
ber 12,  1942,  and  rejected  by  this  Court  without  comment.  The 
issue  is  fully  discussed  in  the  Board's  reply  brief  in  that  case,  to 
which  we  respectfully  refer  the  Court. 
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briefly  a  misconception  which  appears  in  peti- 
tioner's brief.  This  is  the  notion  that  the  Board's 
decision  amounts  to  a  holding  that  petitioner's  officers 
"should  not  have  discharged"  Rosen  but  should  have 
"permitted  him  to  remain  aboard  their  vessels  despite 
their  better  judgment"  (Brief,  pp.  22-24,  27). 30 

Of  course,  the  question  before  the  Board  was  not — 
it  could  not  be — whether  petitioner  should  have  or 
lawfully  could  have  discharged  Rosen  because  he  had 
engaged  in  misconduct  or  was  inefficient,  or  whether 
petitioner  should  or  must  retain  him.  Petitioner  was 
and  is  free  to  discharge  him  for  any  reason  or  no 
reason,  so  long  as  it  is  not  for  the  reason  forbidden  by 
the  Act ;  i.  e.,  lawful  union  activities.  Associated  Press 
v.  N.  L.  B.  B.,  301  U.  S.  103,  132.  The  Board  may 
not  and  does  not  lay  down  rules  as  to  what  conduct 
gives  an  employer  license  to  dismiss  an  employee,  or 
whether  the  employer  should  have  done  so  in  particu- 
lar circumstances.  Such  an  approach  would  indeed 
constitute  a  usurpation  of  the  employer's  right  to 
select  his  own  staff.  The  Board's  only  inquiry  is  and 
can  be  whether  the  employer  in  fact  discharged  the 
employee  for  protected  union  activities.31 

30  Petitioner's  argument  assumes,  of  course,  that  this  "better 
judgment"  was  not  influenced  by  Rosen's  union  activities. 

31  While,  in  fashioning  its  order,  the  Board  is  required  to  ac- 
commodate the  purposes  of  the  Act  to  "other  and  equally  im- 
portant" public  objectives,  this  problem  arises  only  after  the 
factual  inquiry  of  motive  has  been  resolved.  See,  Southern  /Steam- 
skip  Co.  v.  N.  L.  R.  B.,  316  U.  S.  31,  47;  N.  L.  R.  B.  v.  Fansteel 
Metallurgical  Corp.,  306  U.  S.  240;  Note,  Employee  Misconduct 
under  the  Wagner  Act:  Developments  since  the  Fansteel  Case,  39 
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In  the  instant  case,  the  Board's  findings  properly 
resolved  this  factual  issue  of  motive  against  peti- 
tioner. This  does  not  amount  to  a  Board  judgment 
that  petitioner  should  not  have  or  may  not  discharge 
Rosen  for  any  or  no  reason — except  the  proscribed 
reason.  Petitioner  is  still  free  to  manage  its  own 
business  and  select  its  own  staff  within  the  proper 
limits  permitted  by  law.  But  petitioner  may  not  con- 
ceal an  unlawful  purpose  behind  pious  protestations 
that  proper  cause  existed  which  might  have — but  did 
not — prompt  its  conduct.  Nor,  of  course,  may  it 
shield  its  unlawful  conduct  behind  assertions  of  exist- 
ence of  lawful  cause  which  did  not  in  fact  exist. 

Point  II 
The  Board's  order  is  valid  and  proper  under  the  Act 

The  Board's  order  is  in  the  usual  and  judicially 
approved  form  upon  the  findings  made:  it  requires 
petitioner  to  cease  and  desist  from  the  unfair  labor 
practices  found,  to  reinstate  Rosen  with  back  pay,32 
and  to  post  appropriate  notices  in  conspicuous  places 

Columbia  Law  Review  1369 ;  cf .  Phelps  Dodge  C\orp.  v.  N.  L.  R.  B., 
313  U.  S.  177, 193-194.  In  resolving  the  issue  of  motive,  the  Board 
frequently  considers  whether  lawful  reasons  for  the  discharge 
which  may  be  advanced  by  the  employer  exist,  and  whether  the 
asserted  cause  is  trivial  or  serious.  But  this  is  solely  in  order  to 
secure  light  on  the  factual  question  of  motive,  and  is  always  sec- 
ondary to  that  question. 

32  The  requirement  that  back  pay  include  the  reasonable  value 
of  Eosen's  maintenance  on  board  ship  as  part  of  his  compensation 
is  entirely  proper,  as  petitioner  does  not  deny.  See  N.  L.  R.  B.  v. 
Waterman  Steamship  Corp.,  309  U.  S.  206. 
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on  its  docks  and  vessels  (R.  1779-1781).  Petitioner 
does  not  contend  that  the  order  is  improper  upon  the 
findings,  except  that  it  asserts  that  the  cease-and-de- 
sist provisions  of  the  order,  quoted  in  the  footnote,33 
are  too  broad  in  view  of  N.  L.  R.  B.  v.  Express  Pub- 
lishing Co.,  312  U.  S.  426  (Brief,  pp.  38-40),  and  that 
the  posting  of  notices  should  be  confined  to  the  par- 
ticular vessels  of  petitioner  involved  in  the  unfair 
labor  practices  found  to  have  been  committed  (Brief, 
pp.  40-41).  Neither  objection  to  the  order,  we  sub- 
mit, has  merit. 

The  Board's  findings  reveal  that  petitioner  here 
engaged  in  varying  acts  of  interference,  restraint, 
and  coercion  directly  violative  of  Section  8  (1)  of 
the  Act,  and  in  discriminatory  discharges  violative 
of  Section  8  (3).  These  are  precisely  the  unfair  la- 
bor practices  from  which  petitioner  is  directed  to 
cease  and  desist.  Such  provisions  of  Board  orders 
were  recently  enforced  by  this   Court  upon  similar 

33  Cease  and  desist  from — 

"(a)  Discouraging  membership  in  National  Maritime  Union 
of  America,  Port  Arthur  Branch,  or  any  other  labor  organization 
of  its  employees  by  discharging  or  refusing  to  reinstate  any  of  its 
employees,  or  in  any  other  manner  discriminating  in  regard  to 
their  hire  and  tenure  of  employment,  or  any  terms  or  conditions 
of  their  employment,  because  of  membership  or  activity  in  any 
such  labor  organization ; 

"(b)  In  any  other  manner  interfering  with,  restraining,  or 
coercing  its  employees  in  the  exercise  of  the  right  to  self-organiza- 
tion, to  form,  join,  or  assist  labor  organizations,  to  bargain  col- 
lectively through  representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities  for  the  purpose  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  as  guaranteed  by  Section  7 
of  the  Act.     [Italics  added.] 
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findings  in  N.  L.  B.  B.  v.  Schaefer-Hitchcock  Co., 
11  L.  R.  R.  425,  decided  November  12,  1942;  N.  L. 
B.  B.  v.  Weyerhaeuser  Timber  Co.,  116  R.  R.  572,  de- 
cided December  11,  1942 ;  and  by  the  Supreme  Court  in 
N.  L.  B.  B.  v.  Nevada  Consolidated  Copper  Corp.,  316 
IT.  S.  105,  enforcing  26  N.  L.  R.  B.  1182,  1235;  N.  L. 
B.  B.  v.  Electric  Vacuum  Cleaner  Co.,  315  U.  S.  685, 
enforcing  18  N.  L.  R.  B.  591,  640.  See  also  N.  L.  B.  B.  v. 
Hollywood-Maxwell  Co.,  126  F.  (2d)  815,  818  (C.  C. 

A.  9). 

The  provision  of  the  Board's  order  requiring  post- 
ing and  maintenance  of  appropriate  notices  on  all  of 
petitioner's  docks  and  vessels  (R.  1780-1781),  is 
also  a  proper  exercise  of  the  Board's  "informed  dis- 
cretion" in  determining  measures  necessary  to  ex- 
punge the  effects  of  petitioner's  unfair  labor  prac- 
tices. Phelps-Dodge  Corp.  v.  N.  L.  B.  B.,  313  U.  S.  177, 
195;  International  Association  of  Machinists  v.  N.  L. 

B.  B.,  311  U.  S.  72,  82.  Identical  provisions  have  been 
enforced  by  the  Supreme  Court  in  other  cases  involv- 
ing maritime  employers.  E.  g.,  N.  L.  B.  B.  v.  Waterman 
Steamship  Corp.,  309  U.  S.  206,  enforcing  7  N.  L.  R.  B. 
237,  253 ;  Southern  Steamship  Co.  v.  N.  L.  B.  B.,  316 
U.  S.  31,  49,  enforcing  in  pertinent  part  23  N.  L.  R.  B. 
26,  48  (par.  "g") .  See,  also,  Black  Diamond  S.  S.  Corp. 
v.  N.  L.  B.  B.,  94  F.  (2d)  875  (C.  A.  A.  2),  cert, 
denied  304  U.  S.  579,  enforcing  3  N.  L.  R.  B.  84,  96; 
South  Atlantic  Steamship  Co.  v.  N.  L.  B.  B.,  116  F. 
(2d)  480  (C.  C.  A.  5),  cert,  denied  313  IT.  S.  582, 
enforcing  12  N.  L.  R.  B.  1367,  1383.  Petitioner  cites 
no  decisions  to  the  contrary. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  find- 
ings are  supported  by  substantial  evidence,  that  its 
order  is  valid  and  proper,  and  that  a  decree  should 
issue  denying  the  petition  to  review  and  set  aside  the 
Board's  order,  and  granting  enforcement  of  the  order 

in  full. 

Robert  B.  Watts, 

General  Counsel, 
Ernest  A.  Gross, 
Associate  General  Counsel, 
Howard  Lichtenstein, 
Assistant  General  Counsel, 
David  Findling, 
Malcolm  A.  Hoffmann, 

Attorneys, 
National  Labor  Relations  Board. 

January  1943. 


APPENDIX 

The  pertinent  provisions  of  the  National  Labor  Re- 
lations Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449;  29 
U.  S.  C,  Supp.  V.,  Sec.  151  et  seq.)  are  as  follows: 

Sec.  2.  When  used  in  this  Act — 
(3)  The  term  "employee"  shall  include  any 
employee,  *  *  *  but  shall  not  include  any  in- 
dividual employed  as  an  agricultural  laborer, 
or  in  the  domestic  service  of  any  family  or  per- 
son at  his  home,  or  any  individual  employed  by 
his  parent  or  spouse. 

***** 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bargain  collectively  through  rep- 
resentatives of  their  own  choosing,  and  to  en- 
gage in  concerted  activities,  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7. 

***** 

(3)   By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization.    *    *    * 
***** 

Sec.  10  (e)  *  *  *  No  objection  that  has 
not  been  urged  before  the  Board,  its  member, 
agent  or  agency,  shall  be  considered  by  the  court, 
unless  the  failure  or  neglect  to  urge  such  objec- 

(33) 
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tion  shall  be  excused  because  of  extraordinary 
circumstances.    *    *    * 

(f )  Any  person  aggrieved  by  a  final  order  of 
the  Board  granting  or  denying  in  whole  or  in 
part  the  relief  sought  may  obtain  a  review  of 
such  order  in  any  circuit  court  of  appeals  of  the 
United  States  in  the  circuit  wherein  the  unfair 
labor  practice  in  question  was  alleged  to  have 
been  engaged  in  or  wherein  such  person  resides 
or  transacts  business.  *  *  *  Upon  such  filing, 
the  court  shall  proceed  in  the  same  manner  as 
in  the  case  of  an  application  by  the  Board  under 
subsection  (e),  *  *  *  and  the  findings  of  the 
Board  as  to  the  facts,  if  supported  by  evidence, 
shall  in  like  manner  be  conclusive. 
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United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 
No.  10237 

The  Texas  Company, 

Petitioner, 

vs. 

National  Labor  Relations  Board, 

Respondent. 


PETITIONER'S  REPLY  BRIEF. 

Reply  to  Point  I. 

A.  As  to  the  alleged  interference,  restraint  and 
coercion  in  violation  of  Section  8(1)  of  the  Act. 

The  Board  endeavors  to  sustain  its  findings  and  conclu- 
sion that  petitioner  interfered  with,  restrained,  and  coerced 
its  employees  on  its  vessel,  the  S.S.  California,  by  contend- 
ing that  certain  utterances  and  statements  made  by  two 
mates  on  such  vessel  constituted  "oral  coercion"  (Board's 
Brief,  p.  7). 

It  should  be  noted,  and  the  Board  does  not  dispute  the 
fact,  that  these  alleged  statements  and  utterances  were  con- 
fined to  the  S.S.  California  and  that  although  the  Board's 
complaint  charged  that  petitioner  had  discharged  two  sea- 
men, namely,  J.  Gordon  Rosen  and  James  Blasingame,  from 
such  vessel  for  union  activities,  the  Board  itself,  after  a 
hearing,  held  that  Rosen  and  Blasingame  were  not  dis- 
charged for  union  activities  from  that  vessel  (R.  100).  The 
only  issue,  therefore,  is  whether  the  statements  in  them- 
selves constituted  an  unfair  labor  practice  within  the  mean- 
ing of  Section  8(1)  of  the  Act,  since  no  finding  was  made  by 


the  Board  that  petitioner  had  in  any  other  way  interfered 
with,  restrained  or  coerced  its  employees  in  so  far  as  the 
8.S.  California  is  concerned. 

In  support  of  its  argument  that  the  statements  alone 
interfered  with,  restrained,  and  coerced  employees  of  peti- 
tioner in  the  exercise  of  their  rights,  the  Board  cites  a 
number  of  decisions  by  the  United  States  Supreme  Court 
and  by  this  Court,  but  an  examination  of  such  decisions 
discloses  that  in  no  one  of  such  decisions  was  it  held  that 
anti-union  statements  in  themselves  constituted  restraint  or 
coercion  in  violation  of  the  National  Labor  Relations  Act. 
In  fact,  in  every  one  of  those  cases  it  was  plainly  evident 
that  the  respondents  by  their  very  action  and  conduct  had 
carried  out  and  put  into  effect  the  statements  charged  to 
them.  In  the  case  of  National  Labor  Relations  Board  v. 
Schaefer-Hitchcock  Co.,  decided  by  this  Court  November 
12, 1942,  it  is  apparent  that  the  two  supervisors  charged  with 
making  anti-union  utterances  were  found  to  have  actually 
sponsored  a  company  meeting  of  employees  to  discuss 
whether  the  employees  should  join  a  union.  One  of  such 
supervisors  made  a  speech  at  a  meeting  discouraging  the 
formation  of  a  new  union.  There  was  no  evidence  of  in- 
structions by  officials  of  the  company  on  union  policy.  Here 
the  company  was  held  not  only  to  have  dominated  the  so- 
called  company  union  but  also  to  have  discharged  a  number 
of  employees  for  engaging  in  union  activities.  In  addition 
to  the  anti-union  statements,  the  Court  found  actual  intimi- 
dation and  coercion. 

In  the  cases  of  National  Labor  Relations  Board  v.  Frue- 
hauf  Trailer  Co.,  301  U.  S.  49;  National  Labor  Relations 
Board  v.  Friedman-Harry  Marks  Clothing  Co.,  301  U.  S.  58, 
and  National  Labor  Relations  Board  v.  Link-Belt  Company, 
311  U.  S.  584,  it  is  quite  evident  that  whatever  anti-union 
statements  were  made  were  not  in  themselves  considered  a 
violation  of  the  Act,  but  only  when  coupled  with  conduct 


resulting  in  the  discharge  of  employees  for  union  activities. 
In  fact,  in  the  Link-Belt  Company  case  the  United  States 
Supreme  Court  said  (at  p.  598) : 

<<*  *  *  rpj^  employer's  attitude  towards  an  'out- 
side' union  coupled  with  the  discharge  of  Salmons 
and  Novak  for  activities  on  behalf  of  Amalgamated 
would  tend  to  have  as  potent  an  effect  as  direct  state- 
ments to  the  employees  that  they  could  not  afford  to 
risk  selection  of  Amalgamated." 

In  the  cases  of  National  Labor  Relations  Board  v. 
Hearst,  102  F.  (2d)  658,  and  National  Labor  Relations 
Board  v.  Sunshine  Mining  Company,  110  F.  (2d)  780,  both 
decided  by  this  Court,  it  is  likewise  clear  that  anti-union 
remarks  alone  were  not  considered  sufficient  by  the  Court 
to  justify  a  finding  of  the  existence  of  an  unfair  labor  prac- 
tice. In  the  Sunshine  case  the  company's  foreman  formed 
an  unlawful  group  of  so-called  "Vigilantes"  who  drove  the 
organizers  of  the  union  out  of  the  region,  had  posted  a  notice 
on  the  bulletin  board  stating  that  the  company  would  only 
bargain  with  groups  to  the  extent  of  their  membership,  and 
the  general  manager  of  the  plant  had  stated  that  he  would 
not  sign  an  agreement  with  the  union.  The  company  here 
was  found  to  have  refused  to  bargain  and  to  have  dis- 
charged certain  union  leaders. 

The  Board  also  relies  on  the  case  of  National  Labor  Re- 
lations Board  v.  Virginia  Electric  and  Power  Company,  314 
U.  S.  469,  but  an  examination  of  the  Supreme  Court's  opin- 
ion in  that  case  discloses  that  the  Court  very  definitely 
held  that  anti-union  statements  alone  do  not  constitute  a 
violation  of  the  Act.  On  this  point,  the  Court  said  (at  p. 
477): 

a  *  *  *  Either  the  Act  nor  the  Board's  order  here 
enjoins  the  employer  from  expressing  its  view  on 
labor  policies  or  problems,  nor  is  a  penalty  imposed 
upon  it  because  of  any  utterances  which  it  has  made. 


The  sanctions  of  the  Act  are  imposed  not  in  punish- 
ment of  the  employer  but  for  the  protection  of  the 
employees.  The  employer  in  this  case  is  as  free  now 
as  ever  to  take  any  side  it  may  choose  on  this  con- 
troversial issue.  But,  certainly,  conduct,  though  evi- 
denced in  part  by  speech,  may  amount,  in  connection 
with  other  circumstances,  to  coercion  within  the  mean- 
ing of  the  Act."    (Italics  ours.) 

And  also,  at  page  479 : 

"It  is  clear  that  the  Board  specifically  found  that 
those  utterances  were  unfair  labor  practices,  and  it 
does  not  appear  that  the  Board  raised  them  to  the 
stature  of  coercion  by  reliance  on  the  surrounding 
circumstances.  If  the  utterances  are  thus  to  be  sepa- 
rated from  their  background,  we  find  it  difficult  to 
sustain  a  finding  of  coercion  with  respect  to  them 
alone."    (Italics  ours.) 

As  pointed  out  in  petitioner's  main  brief,  it  should  be 
borne  in  mind  that  although  the  original  complaint  charged 
petitioner  with  engaging  in  unfair  labor  practices  in  respect 
to  twelve  seamen,  all  of  these  charges  have  since  been  dis- 
missed except  the  charge  pertaining  to  one  seaman,  namely, 
Rosen,  which  is  now  before  this  Court,  and  that  as  to  the 
S.S.  California,  the  Board  itself  found  that  the  two  em- 
ployees who  were  alleged  to  have  been  discharged  for  union 
activities,  namely  J.  Gordon  Rosen  and  James  Blasingame, 
were  not  so  discharged.  There  is,  therefore,  no  evidence 
in  the  record  that  the  statements,  if  made,  resulted  in  any 
interference,  restraint,  or  coercion  in  violation  of  rights 
guaranteed  by  the  Act.  Press  Co.,  Inc.  v.  National  Labor 
Relations  Board,  118  F.  (2d)  937  (C.  C.  A.,  Dist.  of 
Columbia). 

The  Board  intimates,  however,  that  even  if  Rosen  was 
not  discharged  for  union  activities  from  the  S.S.  California, 
nevertheless  the  statements  above  referred  to  led  to  his 
subsequent   discharge   from   petitioner's   vessel,    the   S.S. 


Nevada,  on  April  19,  1938  (Board's  Brief,  p.  9).  Since 
Rosen  left  the  8.8.  California  in  September,  1937,  it  is  diffi- 
cult to  believe  that  statements  made  by  officers  on  that 
vessel  motivated  officers  on  an  entirely  different  vessel,  the 
8.8.  Nevada,  in  discharging  him  for  union  activities  from 
such  vessel  seven  months  later.  To  a  reasonable  mind  it 
would  seem  that  if  the  statements  had  any  bearing  at  all  on 
Rosen's  discharge  the  Board  would  have  found  that  the 
officers  who  made  the  statements  discharged  him.  Yet,  the 
Board  did  not  so  find !  In  any  event,  the  burden  of  proof  in 
showing  that  hostility  toward  a  union  resulted  in  an  unfair 
labor  practice  clearly  rests  on  the  Board.  Interlaken  Iron 
Corp.  v.  National  Labor  Relations  Board,  131  F.  (2d)  129, 
133  (CCA  7th). 

The  Board  also  contends  that  the  persons  charged  with 
making  the  alleged  anti-union  statements,  namely  Mates 
Baldwin  and  David  Rosen,  occupied  such  positions  aboard 
the  S.S.  California  that  petitioner  cannot  avoid  responsi- 
bility for  their  statements.  Even  assuming  this  to  be  the 
case,  which  petitioner  disputes,  the  authorities  cited  by 
Board's  counsel  are  clearly  inapplicable,  since  it  is  quite 
evident  from  an  examination  of  the  record  that  petitioner 
not  only  never  approved  or  was  aware  of  the  statements 
alleged  to  have  been  made  but,  in  fact,  had  instructed  the 
officers  on  its  vessels  not  to  discriminate  between  its  em- 
ployees because  of  union  activities  or  affiliations.  (See  Peti- 
tioner's Brief,  pp.  31-36.)  Since,  as  petitioner  contends, 
the  record  wholly  fails  to  show  that  the  utterances  of  Mates 
Baldwin  and  Rosen,  if  made,  were  approved  by  or  reflect 
the  policy  of  petitioner,  or  that  such  utterances  actually 
resulted  in  the  slightest  interference,  restraint,  or  coercion 
in  violation  of  the  Act,  the  Board  has  improperly  found 
petitioner  responsible  for  such  utterances.  E.  I.  DuPont 
Be  Nemours  <&  Co.  v.  National  Labor  Relations  Board,  116 
F.  (2d)  388  (C  C  A.  4th). 
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B.   As  to  the  alleged  discriminatory  discharge  of 
Rosen. 

In  attempting  to  show  that  Rosen  was  discharged  from 
the  S.S.  Nevada  for  union  activities  and  not  for  laziness  and 
neglect  of  duty,  the  Board  relies  primarily  on  (1)  Rosen's 
testimony  that  he  was  an  active  union  leader,  (2)  Rosen's 
experience  at  sea  and  (3)  the  testimony  of  Herman  and 
Hart  (Board's  Brief,  pp.  9-13). 

As  to  whether  Rosen's  activities  as  a  union  leader  were 
a  reason  for  his  discharge,  no  better  answer  need  be  given 
than  his  own  admission  that  other  seamen  were  just  as 
active  as  he,  namely,  Lee  Holmes  and  Sidney  Cole  (R.  228, 
235).  Rosen's  testimony  in  this  connection  was  corrobo- 
rated by  his  fellow  seaman,  Clarence  Buckless  (R.  783-785), 
who  added  seamen  Lee  Arnold  and  Jensen  and  who  also 
testified  that  these  other  active  union  men  were  not  dis- 
charged (R.  784-785).  All  of  these  seamen,  except  Buckless, 
remained  aboard  petitioner's  vessels.  As  to  Buckless,  the 
Board  found  he  had  not  been  discharged  for  union  activities 
from  the  S.S.  Washington  and  this  Court  found  he  was 
properly  discharged  for  drunkenness  from  the  S.S.  Nevada. 
The  Texas  Company  v.  National  Labor  Relations  Board, 
120  F.  (2d)  186. 

In  its  brief,  the  Board  contends  that  these  employees 
were  not  of  "comparable  stature"  to  Rosen  (Board's  Brief, 
pp.  20-22).  This  conclusion  is  not  only  contrary  to  Rosen's 
own  testimony,  but  is  rather  amazing,  particularly  in  so  far 
as  Buckless  is  concerned,  in  view  of  the  Board's  statement 
in  the  brief  which  it  filed  in  the  first  case  before  this  Court 
that  Rosen  and  Buckless  were  "the  outstanding  Union 
leaders  on  the  ships  in  which  they  sailed"  and  that  no  other 
seamen  were  of  "comparable  stature".  (See  Board's  Brief 
in  Case  No.  9518,  p.  15.) 


In  this  connection  it  is  most  significant  that  although 
the  Board's  complaint  charged  that  both  Rosen  and  Buck- 
less  had  been  discharged  for  union  activities  at  the  same 
time  and  from  the  same  vessels  (S.S.  Nevada  and  S.S. 
Washington)  nevertheless  the  Board  itself  found  as  pointed 
out  above,  that  Buckless  had  been  discharged  for  drunken- 
ness from  the  S.S.  Washington,  and  this  Court  held  he  had 
been  properly  discharged  for  the  same  reason  from  the  S.S. 
Nevada  (R.  108,  111).  Under  these  circumstances  it  is 
difficult  to  understand  how  the  Board  can  in  good  faith 
assert  that  the  testimony  of  petitioner's  officers  was  not 
entitled  to  credence  in  the  case  of  Rosen's  discharge  from 
the  S.S.Washington  when  it  found  the  same  officers  acted 
justifiably  in  the  case  of  Buckless.  (See  Board's  Brief,  p. 
19;  R.  1770.) 

As  for  Rosen's  experience  at  sea,  the  record  shows  that 
over  a  period  of  ten  years  he  was  employed  by  more  than 
ten  different  companies  (R.  373)  and  that  he  shifted  from 
one  company  and  ship  to  another  at  will  (R.  373-374).  Al- 
though he  hesitated  to  commit  himself,  he  admitted  that  he 
had  probably  been  fired  from  other  ships  (R.  403,  404).  Cer- 
tainly, this  does  not  justify  the  Board's  characterization  of 
Rosen's  record  at  sea  as  "highly  creditable"  (Board's 
Brief,  p.  14). 

The  testimony  of  Hart  and  Herman  has  already  been 
adverted  to  by  petitioner  in  its  principal  brief  and  need  not 
be  discussed  further  here  (Brief  for  Petitioner,  p.  14). 


Even  if  this  Court  should  hold  that  Rosen  was  dis- 
charged from  the  S.S.  Nevada  for  union  activities  the  record 
is  devoid  of  substantial  evidence  to  support  the  Board's 
conclusion  that  Rosen  was  similarly  discharged  three 
months  later  (July  14,  1938)  from  the  S.S.  Washington. 
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In  its  brief  the  Board  points  to  no  evidence  as  to  the  rea- 
sons for  Rosen's  discharge  from  that  vessel  other  than 
Rosen's  own  uncorroborated  testimony  (Board's  Brief,  pp. 
16-20).  In  other  words,  the  only  evidence  in  the  record  is 
Rosen's  own  assertions  that  he  was  an  active  union  leader 
and  that  on  a  number  of  occasions  he,  along  with  others, 
presented  grievances  to  Captain  Bergman  (Board's  Brief, 
pp.  16-20). 

In  this  connection  it  should  be  observed  that  practically 
all  of  Rosen's  testimony,  on  which  the  Trial  Examiner  and 
the  Board  relied,  consisted  of  notes  made  by  him  of  conver- 
sations he  himself  had  with  others  and  conversations  be- 
tween others  which  he  overheard,  and  which  he  read  into 
evidence  (R.  270-303;  379).  Petitioner  moved  to  strike 
such  evidence  from  the  record  on  the  ground  Rosen's  notes 
were  hearsay  and  should  only  have  been  used  to  refresh  the 
witness'  recollection  (R.  16,  58).  The  Trial  Examiner  de- 
nied such  motion  (R.  16)  and  was  sustained  by  the  Board 
(R.  86,  87). 

Although  the  Board  is  given  a  good  deal  of  discretion  in 
applying  the  generally  accepted  rules  of  evidence,  this  Court 
has  condemned  the  practice  of  accepting  hearsay  evidence 
without  any  requirement  of  actual  corroboration.  National 
Labor  Relations  Board  v.  Union  Pacific  Stages,  99  F.  (2d) 
153,  176  (C.  C.  A.  9th).  Here,  the  testimony  was  uncor- 
roborated and  clearly  prejudicial.  Such  evidence  was,  there- 
fore, incompetent  and  should  not  be  used  as  a  basis  to  sup- 
port findings  of  the  Board.  National  Labor  Relations  Board 
v.  Bell  Oil  &  Gas  Co.,  98  F.  (2d)  870  (C.  C.  A.  5th). 

As  opposed,  on  the  other  hand,  to  Rosen's  uncorrobo- 
rated testimony,  a  large  part  of  which,  as  shown  above,  was 
hearsay  and  otherwise  incompetent,  is  the  testimony  of  Cap- 
tain Bergman  and  Chief  Mate  Johanneson  of  the  8.8.  Wash- 
ington that  Rosen  was  lazy  and  inattentive  to  his  duties 
(Brief  for  Petitioner,  pp.  16-19). 


Corroborative  of  this  testimony  was  the  vessel's  crew 
list,  in  which  Captain  Bergman  had  noted  that  Rosen  had 
been  discharged  for  "incompetency"  (Brief  for  Petitioner, 
p.  18).  Despite  its  own  reliance  on  mere  notes  of  conversa- 
tions made  by  an  interested  party,  the  Board  seeks  to  mini- 
mize the  weight  to  be  attached  to  the  entry  in  the  crew  list, 
calling  it  a  self-serving  declaration  (Board's  Brief,  pp.  18, 
19).  The  keeping  of  a  crew  list  is  a  regular  part  of  a 
Master's  duties  on  every  voyage,  and  it  is  even  required  by 
statute  on  foreign  voyages  that  the  crew  list  be  filed  with 
the  Collector  of  Customs  (46  U.  S.  C.  A.  677).  An  entry 
made  on  such  a  list  as  this,  therefore,  is  clearly  an  entry 
made  in  the  regular  course  of  business  and  entitled  to  weight 
as  such. 

In  attempting  to  answer  petitioner's  argument  that 
Rosen  was  discharged  for  laziness  and  neglect  of  duty, 
counsel  to  the  Board,  as  pointed  out  above,  referred  to 
Rosen's  ten  years  of  experience  as  a  seaman  (Board's  Brief, 
p.  10).  It  is  submitted  that  this  fact  is  irrelevant  and 
immaterial.  It  is  not  contended  that  Rosen  was  incompe- 
tent, but  that  he  was  deliberately  inattentive  to  his  duties. 
Obviously,  experience  at  sea  is  no  proof  of  the  fact  that 
he  was  not  or  could  not  have  been  lax  in  his  duties.  In 
fact,  this  Court  indicated  that  such  might  have  been  the 
fact  when  it  considered  this  case  the  first  time.  The  Texas 
Company  v.  National  Labor  Relations  Board,  120  F.  (2d) 
186,  190. 

C.  As  to  the  Board's  contention  that  neither  "gen- 
eral questions  of  safety  at  sea  nor  the  body  of 
maritime  safety  legislation  subtracts  from  the 
validity  of  the  Board's  findings". 

In  support  of  its  conclusion  that  despite  the  body  of 
Congressional  maritime  legislation  referred  to  by  this  Court 
in  its  previous  opinion  in  this  case,  the  Board  had  properly 
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concluded  that  Rosen  was  discharged  for  union  activities, 
the  Board's  counsel  argue  that  there  was  nothing  in  Rosen's 
activities  inconsistent  with  the  performance  of  his  duties 
as  a  seaman  or  in  anywise  violative  of  law  (Board's  Brief, 
p.  23).  We  think  an  adequate  answer  to  this  contention 
is  the  previous  opinion  of  this  Court  condemning  Rosen 
for  proceeding  "to  agitate  among  the  seamen"  and  his 
conduct  in  using  the  structure  of  the  vessel  itself  to  display 
on  its  side  a  large  C.  I.  0.  banner  as  she  came  into  port, 
even  though  the  officers  of  the  ship  had  disapproved.  (See 
120  F.  (2d)  186.) 

Clearly,  if  Rosen  was  engaged  in  such  conduct,  which  he 
himself  admits,  could  he  have  been  or  was  he  attentive  to 
his  duties?  Moreover,  does  not  such  fact  lend  credence 
to  the  testimony  of  the  two  officers  of  petitioner  on  the 
S.S.  Nevada  and  the  two  officers  of  petitioner  on  the  S.S, 
Washington,  that  he  was  neglectful  of  his  duties  and  was 
discharged  for  such  reason? 

Further,  the  Board  argues  that  there  is  "no  suggestion 
in  the  record  that  these  normal  and  proper  activities  inter- 
fered with  Rosen's  work,  endangered  the  safety  of  ships' 
cargoes,  or  were  detrimental  to  maintenance  of  discipline 
on  board  these  ships,  within  the  meaning  of  Congressional 
maritime  safety  legislation"  (Board's  Brief,  p.  24).  It 
seems  to  us  that  the  Board  has  misapprehended  the  purpose 
and  scope  of  the  maritime  safety  statutes.  It  was  not  neces- 
sary for  Rosen  to  stir  up  a  mutiny  or  a  riot  on  board  ship  in 
order  to  endanger  the  safety  of  the  vessel  or  interfere  with 
ship 's  discipline.  If  he  neglected  his  duty  in  any  respect  or 
if  he  disregarded  the  commands  of  his  superior  officers,  as  is 
charged  and  proved  here,  there  was  justification  for  the 
conclusion  that  discipline  was  interfered  with  or  the  safety 
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of  the  vessel  endangered.  In  fact,  he  may  even  have  vio- 
lated the  Federal  statute  making  it  a  crime  by  "  intimida- 
tion" to  "usurp  the  command  of  a  vessel  from  its  officers" 
(18  U.  S.  C.  A.  484),  or  the  statute  providing  for  punishment 
of  a  crew  member  for  "continued  willful  disobedience  or 
neglect  of  duty  at  sea"  (46  IT.  S.  C.  A.  701,  Articles  Fifth 
and  Sixth). 

This  is  obviously  what  this  Court  had  in  mind  in  its 
first  opinion  in  this  case  (120  F.  (2d)  186),  and  which, 
more  recently,  the  United  States  Supreme  Court  spoke  of 
in  its  opinion  in  the  case  of  Southern  Steamship  Company 
v.  National  Labor  Relations  Board,  62  S.  Ct.  886. 

Moreover,  it  should  be  borne  in  mind  that  the  Nation 
is  now  at  war  and  that  discipline  and  attention  to  duty  are 
more  important  than  in  normal  times.  If  the  Board 's  order 
is  sustained  and  Rosen  is  to  be  reinstated  despite  the  testi- 
mony of  the  officers  of  petitioner's  vessels  as  to  his  neglect 
of  duty,  and  particularly  in  the  light  of  his  own  admission 
that  he  ignored  his  superior's  commands  respecting  the 
display  of  the  C.  I.  0.  banner,  the  masters  of  petitioner's 
vessels  can  hardly  be  expected  to  maintain  discipline  aboard 
ship  or  be  responsible  for  the  safety  of  vessel,  cargo  and 
crew. 

It  is  submitted  that  this  case  is  clearly  distinguishable 
from  the  ordinary  case,  and  that,  as  pointed  out  by  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  in  Peninsular 
and  Occidental  Steamship  Company  v.  National  Labor  Re- 
lations Board,  98  F.  (2d)  411  (cert.  den.  305  U.  S.  653), 
great  weight  is  to  be  given  a  master's  testimony  and  he 
should  not  be  held  bound  to  retain  under  his  supervision 
seamen  whom  he  considers  unfit  or  unsatisfactory  in  view 
of  the  responsibilities  imposed  upon  him  by  federal  statutes. 
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Reply  to  Point  II. 

A.  As  to  the  blanket  cease  and  desist  provisions  of 
the  order. 

The  Board  offers  no  answer  to  petitioner's  contention 
that  paragraphs  "a"  and  "b",  and  particularly  "b",  of 
the  Board's  order  are  improper  in  the  light  of  National 
Labor  Relations  Board  v.  Express  Publishing  Company,  312 
U.  S.  426,  except  to  assert  that  similar  provisions  in  Board 
orders  have  been  enforced  by  this  Court  and  by  the  United 
States  Supreme  Court.  An  examination,  however,  of  the 
authorities  cited  by  the  Board  does  not  disclose  that  the 
point  in  question  was  raised  in  those  cases.  It  is  entirely 
possible  that  the  records  in  such  cases  will  show  that  blanket 
"cease  and  desist"  provisions  were  included  in  the  Board's 
orders.  Assuming  that  to  be  so,  it  is  quite  obvious  that 
unless  the  respondents  in  those  cases  raised  the  point,  it 
cannot  be  said  that  the  Courts  have  approved  such  provi- 
sions in  the  light  of  the  Express  Publishing  Company  case. 

Petitioner  insists  that  any  cease  and  desist  provision  of 
a  Board  order  which  provides,  as  in  this  case,  that  petitioner 
shall  cease  and  desist  from  "in  any  other  manner  interfer- 
ing with,  restraining,  or  coercing  its  employees  in  the  exer- 
cise of  the  right  to  self-organization,  etc."  is  clearly 
disapproved  by  the  Supreme  Court 's  opinion  in  the  Express 
Publishing  Company  case  for  lack  of  specificity.  (See 
Petitioner's  Brief,  pp.  38-40.) 

B.  As  to  the  provision  of  the  Board's  order  requir- 
ing posting  and  maintenance  of  appropriate 
notices  on  all  of  petitioner's  docks  and  vessels. 

The  authorities  cited  by  the  Board  do  not  deal  with  the 
specific  question  of  where  and  in  what  manner  cease  and 
desist  notices  should  be  posted.  It  is,  of  course,  possible 
that  the  records  in  those  cases  will  reflect  that  a  broad  post- 
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ing  order  was  made.  However,  in  the  absence  of  any  con- 
troversy over  that  issue,  the  authorities  cited  by  the  Board 
do  not  sustain  its  contention  that  the  Board's  order  in  this 
case  is  proper. 

As  contended  in  petitioner's  main  brief,  the  alleged  vio- 
lations of  the  National  Labor  Relations  Act  in  this  case 
occurred  on  three  vessels,  namely,  the  S.S.  California,  the 
S.S.  Nevada,  and  the  S.S.  Washington.  There  is  no  charge 
that  any  violation  of  law  was  committed  on  any  of  the 
numerous  other  vessels  of  petitioner.  In  fact,  many  of  these 
vessels  were  in  distant  ports  when  the  alleged  acts  of  viola- 
tion occurred.  Certainly,  therefore,  the  determination  of 
the  existence  of  unfair  labor  practices  on  one  vessel  does 
not  warrant  an  order  for  the  posting  of  cease  and  desist 
notices  on  any  other  vessel. 


Conclusion. 

The  Board's  petition  for  enforcement  should  be 
denied  and  the  Board's  decision  and  order  herein 
should  be  set  aside  as  prayed  for  herein  and  in 
petitioner's  original  brief. 

Respectfully  submitted, 

Albert  E.  Van  Dusen, 
135  East  42nd  Street, 
New  York,  N.  Y., 

J.  A.  McNair, 

929  So.  Broadway, 

Los  Angeles,  California, 

Attorneys  for  Petitioner, 
The  Texas  Company. 


January  26,  1943. 
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PETITION  FOR  REHEARING 

To  the  Honorable,  The  Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit : 

Petitioner,  The  Texas  Company,  respectfully  requests 
a  rehearing  in  the  above  case,  on  the  following  grounds : 

1.  The  Court's  opinion  is  in  conflict  with  the  recent 
decision  of  this  Court  in  National  Labor  Relations  Board  v. 
Citizen  News  Company,  No.  9995,  decided  April  2,  1943 
(not  yet  officially  reported). 

2.  In  holding  that  the  Board  was  within  its  powers  in 
concluding  that  Rosen's  discharges  were  pursuant  to  anti- 
union statements  made  by  Petitioner's  Mate  Baldwin,  the 
Court  erroneously  assumes  that  the  Board  concluded  that 
Rosen's  discharges  were  due  to  such  statements. 

3.  The  Court  did  not  expressly  dispose  of  Petitioner's 
Point  III,  namely,  that  the  Board  had  improperly  directed 
Petitioner  to  cease  and  desist  from  "in  any  other  manner" 
interfering  with,  restraining,  or  coercng  its  employees. 


[.    As  to  the  First  Ground  for  Rehearing: 

In  its  opinion  in  this  case,  the  Court  refers  to  a  number 
of  statements  made  by  Mate  Baldwin  to  seamen  Rosen  and 
Blasingame  and  concluded  that:  "This  evidence  is  sufficient 
to  warrant  the  Board's  findings  of  interference,  restraint 
and  coercion". 

It  was  contended  by  Petitioner  that  before  these  oral 
statements  could  be  held  to  be  an  unfair  labor  practice 
there  must  exist  something  more  than  the  statements  them- 
selves, or,  in  other  words,  evidence  that  the  statements  re- 
sulted in  acts  of  interference,  restraint  or  coercion.  (See 
Petitioner's  Reply  Brief,  pp.  1-4.) 

In  National  Labor  Relations  Board  v.  Citizen  News 
Company,  No.  9995,  decided  by  this  Court  on  April  2,  1943, 
and  after  the  argument  of  the  case  at  bar,  this  Court  held 
that  anti-union  statements  per  se  did  not  constitute  inter- 
ference, restraint  and  coercion  in  view  of  the  decision  of 
the  Supreme  Court  in  the  case  of  National  Labor  Relations 
Board  v.  Virginia  Electric  and  Power  Company,  314  U.  S. 
469.    In  so  holding,  this  Court  said : 

"The  Board,  at  the  time  of  its  decision  herein, 
had  held  in  the  case  of  the  Virginia  Electric  and 
Power  Company  that  advancement  of  arguments 
against  a  labor  union  or  the  expression  of  unfavor- 
able opinion  concerning  it,  or  advising  the  employes 
against  joining,  was  per  se  an  unfair  labor  practice, 
and  its  above  finding  was  evidently  made  on  that 
basis. 

"The  Supreme  Court,  however,  in  the  case  of 
N.  L.  R.  B.  v.  Virginia,  etc.,  supra,  affirmed  the  right  of 
an  employer  to  freely  express  his  opinion  to  his  em- 
ployes as  one  guaranteed  to  him  by  the  Constitution. 
The  Supreme  Court  held  that  the  employer  had  a 
right  to  make  statements  for  the  express  purpose  of 
preventing  the  employes  from  joining  a  particular 


union  so  long  as  the  employer  did  not  threaten  or 
take  action  to  prevent  or  coerce  its  employes  in  the 
exercise  of  their  rights  under  the  National  Labor  Re- 
lations Act.  We  have  in  this  case  the  same  situation 
that  was  considered  by  the  Supreme  Court  in  the 
Virginia  case,  namely,  a  finding  by  the  Board  that  by 
certain  specific  statements  of  the  employer  it  had 
been  guilty  of  coercion." 

It  is  significant  that  at  about  the  same  time  as  this  Court 
decided  the  Citizen  News  Company  case  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  reached  the  same  conclu- 
sion in  a  similar  case.  See  National  Labor  Relations  Board 
v.  American  Tube  Bending  Company  (C.  C.  A.  2nd  Cir.) 
decided  April  5,  1943,  reported  in  12  L.  R.  R.  285. 

There  is  nothing  in  the  record  in  the  case  at  bar  or  in 
the  Board's  brief  that  in  any  way  indicates  that  Baldwin's 
statements,  quoted  above  by  this  Court,  led  to  or  resulted  in 
acts  by  Petitioner  that  might  be  considered  unfair  labor 
practices.  On  the  contrary,  the  Board's  findings  as  to  inter- 
ference, restraint  and  coercion,  as  set  forth  in  the  Board's 
decision  of  January  24,  1940  (R.  pp.  91,  94),  read  as  fol- 
lows : 

"B.  Interference,  restraint,  and  coercion. 

"We  find  that  the  respondent,  by  warning  its  em- 
ployees against  organization,  threatening  to  discharge 
union  members,  and  questioning  an  employee  about 
membership  in  the  Union,  has  interfered  with,  re- 
strained, and  coerced  its  employees  on  the  8.S.  Cali- 
fornia in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act." 

It  will  be  noted  that  the  Board  found  that  these  state- 
ments discouraged  membership  in  the  Union  only  in  so  far 
as  the  S.8.  California  was  concerned  and  not  as  to  the  8.S. 


Nevada  and  the  8.S.  Washington,  which  are  the  only  vessels 
involved  in  this  proceeding.  Furthermore,  the  Board  also 
found  that  neither  Rosen  nor  Blasingame  were  discharged 
for  union  activities  from  the  S.8.  California  (R.  100).  It 
is  obvious,  therefore,  that  the  Board's  findings  as  to  "inter- 
ference, restraint,  and  coercion"  are  based  solely  on  oral 
statements. 

Assuming,  therefore,  that  Rosen  was  improperly  dis- 
charged from  the  S.8.  Nevada  and  the  8.8.  Washington,  as 
this  Court  now  holds,  it  cannot  be  argued  that  Baldwin's 
statements  led  to  or  resulted  in  such  discharges  since  (1)  he 
(Baldwin)  was  not  an  officer  on  either  of  such  vessels,  (2) 
the  Board  admits  that  each  vessel  was  operated  as  a  sep- 
arate unit  (R.  1766,  note  16;  Board's  Brief,  p.  9,  note  9), 
and  (3)  the  Board  nowhere  contends  that  such  statements, 
which  were  made  on  the  8.S.  California,  had  anything  to  do 
with  Rosen's  discharges  from  the  8.8.  Nevada  and  the  8.S. 
Washington  (R.  1759-1762). 

Petitioner  respectfully  urges,  therefore,  that  the  decision 
of  this  Court  in  the  Citizen  News  case  is  indistinguishable 
from  this  case,  in  so  far  as  the  effect  to  be  given  the  above 
quoted  statements  is  concerned,  and  that,  consequently,  this 
Court  should  hold  that  there  is  no  evidence  to  sustain  the 
Board's  general  finding  of  interference,  restraint  and  coer- 
cion, all  of  which  is  based  entirely  on  oral  statements. 

II.    As  to  the  Second  Ground  for  Rehearing: 

The  Court  also  held  that  "The  Board  was  within  its 
powers  in  concluding  that  these  discharges  were  pursuant 
to  the  anti-union  attitude  of  petitioner  as  shown  from  the 
testimony  concerning  Baldwin's  statements." 

In  making  this  statement  Petitioner  believes  that  the 
Court  is  erroneously  assuming  that  the  Board  did  conclude 
that  Rosen's  discharges  were  due  to  Baldwin's  statements. 


As  pointed  out  above,  the  Board  did  not  so  conclude.  The 
Board  merely  found  that  such  statements  resulted  in  inter- 
ference, restraint  and  coercion  in  so  far  as  the  S.S.  Cali- 
fornia was  concerned.  (See  the  Board's  "Findings  of 
Fact",  R.  pp.  1759-1762.)  The  Board  in  no  way,  either  ex- 
pressly or  impliedly,  attributed  Rosen's  discharges  from 
the  S.S.  Nevada  and  the  S.S.  Washington  to  these  state- 
ments. 

The  very  same  situation  is  involved  in  the  Citizen  News 
Company  case  above  referred  to  in  which  the  complaint 
alleged  interference,  restraint  and  coercion  as  well  as  dis- 
criminatory discharges,  and  yet  this  Court  refused  to  en- 
force the  Board's  order  since  it  did  not  appear  that  the 
statements  charged  to  the  respondent  resulted  in  or  caused 
the  discharges. 

If  the  foregoing  conclusion  is  correct,  and  Petitioner  be- 
lieves it  is,  then  Petitioner  respectfully  requests  the  Court 
to  reexamine  the  record  respecting  Rosen's  discharge  from 
the  8.8.  Washington,  since,  on  eliminating  Baldwin's  state- 
ments from  consideration,  there  is  nothing  to  support  the 
charge  that  Rosen  was  discharged  for  union  activities  from 
such  vessel,  other  than  his  own  testimony  that  he  was  an 
active  union  man.  (See  Petitioner's  Brief,  pp.  16-21.)  The 
Board  does  not  dispute  this  in  its  brief  since  all  the  testi- 
mony cited  and  relied  on  by  the  Board  is  Rosen's  own.  (See 
Board's  Brief,  pp.  16-20.) 

The  case  is  four  square,  therefore,  with  the  Citizen  News 
Company  case  where  the  Court  refused  to  enforce  a  Board 
order  based  only  on  the  employee's  testimony  as  against 
the  testimony  of  the  employer  that  he  was  inefficient.  As  to 
this  the  Court  said,  in  the  Citizen  News  Company  case, 
through  Wilbur,  J. : 

"We  find  no  substantial  evidence  of  discrimina- 
tion in  the  discharge  of  Lugoff.  Circumstances  that 
merely  raise  a  suspicion  that  an  employer  may  be 
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activated  by  unlawful  motives  are  not  sufficiently  sub- 
stantial to  support  a  finding. 

"The  fact  that  a  discharged  employee  may  be  en- 
gaged in  labor  union  activities  at  the  time  of  his  dis- 
charge, taken  alone,  is  no  evidence  at  all  of  a  dis- 
charge as  the  result  of  such  activities.  There  must 
be  more  than  this  to  constitute  substantial  evidence. ' ' 
(Italics  ours.) 

In  the  light  of  this  decision,  it  would  seem  that  although 
the  Board  may  properly  have  held  that  Rosen  was  dis- 
charged for  union  activities  from  the  8.S.  Nevada  because 
of  the  testimony  of  Herman  and  Hart,  the  Board  improperly 
concluded  that  Rosen  was  later  discharged  for  union  activ- 
ities from  the  S.8.  Washington. 

Petitioner  respectfully  submits,  therefore,  that,  at  most, 
Rosen  is  not  entitled  to  reinstatement  but  only  to  back  pay 
from  the  time  he  was  discharged  from  the  S.8.  Nevada  to 
the  time  he  was  hired  as  a  seaman  on  the  8.S.  Washington. 

III.    As  to  the  Third  Ground  for  Rehearing: 

The  Court,  in  its  opinion,  does  not  expressly  dispose  of 
Petitioner's  assignment  of  error  that  the  Board  had  im- 
properly directed  Petitioner  to  cease  and  desist  from  "in 
any  other  manner"  interfering  with,  restraining,  or  co- 
ercing its  employees.     (Petitioner's  Brief,  p.  38.) 

In  view  of  the  decision  of  the  Supreme  Court  in  Na- 
tional Labor  Relations  Board  v.  Express  Publishing  Com- 
pany, 61  S.  Ct.  693,  Petitioner  believes  it  is  now  well  settled 
that  blanket  "cease  and  desist"  provisions  similar  to  para- 
graph "(b)"  of  the  Board's  order  are  improper. 

Petitioner  urges  the  Court,  therefore,  to  modify  the 
Board's  order  so  as  to  strike  paragraph  "(b)"  therefrom. 
Otherwise,  Petitioner  fears  that  it  may  be  faced  with  con- 
tempt proceedings  every  time  it  commits  an  act  which  the 


Board  deems  to  be  in  violation  of  the  Act,  and  be  deprived 
of  a  hearing'  on  the  merits  in  respect  to  the  alleged  viola- 
tions. 

Conclusion. 

For  the  reasons  above  stated,  and  particularly  in  view 
of  the  recent  decision  of  this  Court  in  the  Citizen  News 
Company  case,  Petitioner  prays  for  a  rehearing  in  this  case 
and  that,  on  such  rehearing,  the  Court  modify  its  decision 
in  the  following  respects : 

1.  Deny  enforcement  of  the  Board's  order  in  so  far  as 
it  finds  "interference,  restraint  and  coercion"  based  solely 
on  oral  statements. 

2.  Deny  enforcement  of  the  Board's  order  in  so  far  as 
it  directs  Rosen's  reinstatement. 

3.  Modify  the  Board's  order  so  as  to  strike  paragraph 
"  (b) "  therefrom. 

Dated:  New  York,  N.  Y.,  May  17,  1943. 

The  Texas  Company 

By   James  Tanham 

Vice  President 

Albert  E.  Van  Dusen 
135  East  42nd  Street 
New  York  City,  N.  Y. 

J.  A.  McNair 

929  So.  Broadway 
Los  Angeles,  California 
Attorneys  for  Petitioner, 
The  Texas  Company. 


State  of  New  York,  ) 
County  op  New  York,   \ 

i  James  Tanham,  being  duly  sworn,  deposes  and  says :  that 
he  is  an  officer,  to  wit,  Vice  President,  of  The  Texas  Com- 
pany, the  Petitioner  named  in  the  foregoing  petition;  that 
he  has  read  the  foregoing  petition  by  him  subscribed  as  such 
officer  and  knows  the  contents  thereof ;  that  the  same  is  true 
to  the  knowledge  of  deponent  except  as  to  the  matters 
therein  related  to  be  alleged  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

James  Tanham 

Subscribed  and  sworn  to  before  me  this  17th  day  of  May, 
1943. 

Leonarda  C.  Tymecki 
[seal] 

Notary  Public,  Queens  County.  Clerk's  No.  3949,  Register's 
No.  4376,  N.  Y.  Co.  Clerk's  No.  450,  Reg.  No.  4T256. 
My  commission  expires  March  30,  1944. 


Certificate  of  Counsel. 

I,  Albert  E.  Van  Dusen,  attorney  of  record  for  the  Peti- 
tioner herein,  hereby  certify  that  in  my  opinion  the  fore- 
going Petition  for  Rehearing  is  well  founded  and  merito- 
rious, and  that  it  is  not  interposed  for  purposes  of  delay. 

Albert  E.  Van  Dusen 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  21651-W 

SECTION  SEVEN  CORP.,  a  corporation, 

Plaintiff, 

vs. 

CLIFFORD   G.   ANGLIM,   Collector   of  Internal 
Revenue  for  the  First  District  of  California, 

Defendant. 

COMPLAINT  FOR  RECOVERY  OF  TAXES 

Now  comes  plaintiff,  and  for  cause  of  action 
against  defendant  alleges,  as  follows: 

1.  This  action  is  brought  to  recover  capital  stock 
taxes  erroneously  and  illegally  assessed,  collected 
and  paid.  The  amount  of  this  action,  to-wit,  the 
sum  of  $1051.00,  does  not  exceed  the  sum  of  $10,- 
000.00.  Said  taxes  were  collected  by  the  above 
named  defendant,  who  was  at  the  time  of  the  col- 
lection of  said  tax,  and  now  is,  and  at  all  times 
herein  mentioned,  was  the  United  States  Collector 
of  Internal  Revenue,  for  the  First  District  of  Cali- 
fornia. Jurisdiction  of  this  Court  is  based  upon 
the  provisions  of  Section  24,  Subdivision  20,  of  the 
Judicial  Code  as  amended,  Title  28  U.  S.  C.  A.  Sec- 
tion 41,  subdivision  20. 

2.  Plaintiff  herein  is  now  and  was  at  all  times 
herein  mentioned,  a  corporation  organized  and  ex- 
isting under  and  [1*]  by  virtue  of  the  laws  of  the 
State  of  California. 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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3.  Within  the  time  and  in  the  manner  provided 
by  law,  plaintiff  filed  with  defendant  a  capital  stock 
tax  return  under  the  provisions  of  Section  1200- 
1207  of  the  Internal  Revenue  Code  of  1939,  as 
amended,  for  the  year  ending  June  30,  1939,  show- 
ing a  cipital  stock  tax  liability  of  $1051.00.  On 
August  30,  1939,  plaintiff  paid  said  tax  to  defend- 
ant in  the  amount  of  $1051.00.  Said  tax  was  er- 
roneously paid  and  collected  for  the  reason  that 
plaintiff  was  not  carrying  on  or  doing  business  for 
any  part  of  the  year  ending  June  30,  1939,  and  by 
reason  thereof,  plaintiff  was  not  liable  for  the  pay- 
ment of  any  capital  stock  tax  for  the  year  ending 
June  30,  1939. 

4.  Within  the  time  and  in  the  manner  and  form 
required  by  law,  and  on  November  18,  1939,  a  claim 
for  refund  was  duly  and  regularly  filed  with  the 
Collector  of  Internal  Revenue  for  the  First  Dis- 
trict of  California,  defendant  above  named,  for  the 
refund  of  the  sum  of  $1051.00,  as  and  for  capital 
stock  tax  erroneously  and  illegally  assessed  and  col- 
lected. In  said  claim  for  refund,  the  ground  relied 
upon  for  refund,  was  that  set  forth  in  this  com- 
plaint, to-wit,  that  plaintiff  was  not  carrying  on  or 
doing  business  for  any  part  of  the  year  ending 
June  30,  1939.  Subsequent  to  the  filing  of  said  claim 
for  refund,  the  Commissioner  of  Internal  Revenue 
rejected  said  claim  for  refund  in  its  entirety  and  on 
February  19,  1940,  said  Commissioner  gave  written 
notice  of  such  rejection  as  provided  by  Statute. 
The   rejection   by   the    Commissioner   of   Internal 
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Revenue  of  said  claim  for  refund  to  the  extent  of 
$1051.00  was  erroneous  and  improper. 

5.  Plaintiff  is  entitled  to  a  refund  of  the  said 
sum  of  $1051.00  for  the  reason  that  plaintiff  was 
not  carrying  on  or  doing  business  for  any  part  of 
the  year  ending  June  30,  1939,  the  year  for  which 
said  capital  stock  tax,  in  the  sum  of  $1051.00  had 
been  paid.  [2] 

6.  No  part  of  the  sum  of  $1051.00  erroneously 
assessed  and  collected  from  plaintiff,  as  aforesaid, 
or  any  interest  on  said  sum  has  been  repaid  or  re- 
funded and  the  whole  thereof,  to-wit,  the  sum  of 
$1051.00  together  with  interest  thereon,  as  provided 
by  law,  is  now  due  and  owing  to  plaintiff. 

7.  No  assignment  or  transfer  of  said  claim  has 
ever  been  made  and  plaintiff  is  still  the  sole  owner 
thereof,  and  plaintiff  is  justly  entitled  to  the  amount 
herein  claimed  from  defendant  and  there  are  no  just 
credits  or  offsets  against  said  claim  known  to 
plaintiff. 

Wherefore  plaintiff  prays  judgment  against  de- 
fendant for  the  sum  of  $1051.00  together  with  inter- 
est thereon  from  August  30,  1939,  at  the  rate  of  6% 
per  annum  to  a  date  preceding  the  date  of  the  re- 
fund check  by  not  more  than  thirty  days  and  to- 
gether with  plaintiff's  costs  of  suit  herein  incurred. 
LOUIS  E.  GOODMAN 
LOUIS  H.  BROWNSTONE 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Sept,  23,  1940.  [3] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  Clifford  G.  Anglim, 
Collector  of  Internal  Revenue  for  the  First  District 
of  California,  by  his  attorneys,  Frank  J.  Hennessy, 
United  States  Attorney  for  the  Northern  District 
of  California,  and  Esther  B.  Phillips,  Assistant 
United  States  Attorney  for  the  Notrhern  District 
of  California,  and  for  answer  to  the  complaint 
of  the  plaintiff  alleges : 

I. 

Defendant  admits  the  allegations  contained  in 
paragraph  numbered  1  of  the  complaint,  except  that 
defendant  specifically  denies  that  the  capital  stock 
taxes  involved  in  this  action  were  erroneously 
and/or  illegally  assessed,  collected  and  paid. 

II. 

Defendant  admits  the  allegations  contained  in 
paragraph  numbered  2  of  the  complaint. 

III. 

Defendant  admits  that  plaintiff  filed  a  timely 
capital  [4]  stock  tax  return  for  the  year  ended 
June  30,  1939,  and  paid  capital  stock  taxes  thereon 
in  the  amount  and  at  the  time  stated  in  paragraph 
numbered  3  of  the  complaint. 

Defendant  denies  all  of  the  other  allegations 
contained  in  said  paragraph  numbered  3  of  the 
complaint. 
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IV. 

Defendant  admits  that  plaintiff  filed  a  timely 
claim  for  refund  upon  the  grounds  stated  in  para- 
graph numbered  4  of  the  complaint  and  that  the 
Commissioner  of  Internal  Revenue  rejected  the 
claim  for  refund  at  the  time  stated. 

Defendant  denies  all  of  the  other  allegations 
contained  in  said  paragraph  numbered  4. 

V. 

Defendant  denies  the  allegations  contained  in 
paragraph  numbered  5  of  the  complaint. 

Further  answering,  defendant  alleges  that  during 
the  taxable  period  ended  June  30,  1939,  plaintiff  was 
carrying  on  and  doing  business  within  the  mean- 
ing of  the  applicable  internal  revenue  laws  and  the 
regulations  of  the  Secretary  of  the  Treasury  pro- 
mulgated thereunder. 

VI. 

Defendant  admits  that  no  part  of  the  capital 
stock  taxes  paid  by  plaintiff  for  the  period  ended 
June  30,  1939,  has  been  refunded  to  the  plaintiff. 

Defendant  denies  all  of  the  other  allegations  con- 
tained in  paragraph  numbered  6  of  the  complaint. 

VII. 

Defendant  admits  that  plaintiff  is  the  owner  of 
the  claim  for  taxes  involved  in  this  action. 

Defendant  denies  all  of  the  other  allegations  con- 
tained in  paragraph  numbered  7  of  the  complaint. 

[5] 
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Wherefore,  having  fully  answered  the  complaint 
of  the  plaintiff,  defendant  prays  that  this  action  be 
dismissed  and  that  defendant  have  judgment 
against  the  plaintiff  for  his  costs  and  disbursements 
herein. 

FRANK  J.  HENNESSY 

United  States  Attorney 
ESTHER  B.  PHILLIPS 
Assistant  United  States 
Attorney 

Attorneys  for  Defendant. 

[Endorsed] :   Piled  Dec.  6,  1940.  [6] 


[Title  of  District  Court  and  Cause.] 
DECISION 

This  is  an  action  to  recover  capital  stock  taxes 
for  the  year  ending  June  30,  1939.  The  amount  of 
tax,  as  shown  by  the  tax  return,  $1,051.00,  was  paid 
August  30,  1939.  On  November  18,  1939,  a  claim 
for  refund  was  filed  based  on  the  claim  that  plaintiff 
was  not  carrying  on  or  doing  business  during  the 
tax  year.  The  claim  was  rejected  by  the  Commis- 
sioner of  Internal  Revenue  and  thereafter  this 
action  instituted. 

It  is  the  conclusion  of  the  Court,  from  the  evi- 
dence submitted  upon  the  trial,  that  this  case  falls 
within  the  rules  applied  by  the  Circuit  Court  of  Ap- 
peals of  this  Circuit  in  the  case  of  Kettleman  Hills 
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Realty  Syndicate  v.  Commissioner  of  Int.  Rev.,  116 
Fed.  (2d)  382,  and  the  case  of  United  States  v.  Trust 
No.  B.  I.  35,  107  Fed.  (2d)  22.  It  is,  therefore,  the 
conclusion  of  this  Court  that  this  action  should  be 
dismissed  and  that  defendant  have  judgment 
against  plaintiff  for  his  costs  [7]  and  disbursements 
herein  as  prayed  for. 
It  is  so  ordered. 

Dated  this  28th  day  of  February,  1942. 

/s/  FRANK  H.  NORCROSS 

District  Judge. 

[Endorsed] :  Filed  Feb.  28,  1942.  [8] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  coming  regularly  on  for 
trial  on  the  15th  day  of  January,  1942,  jury  having 
been  waived,  the  plaintiff  appearing  by  its  attorney, 
Louis  Goodman,  the  defendant  appearing  by  his 
attorneys,  Frank  J.  Hennessy,  United  States  At- 
torney for  the  Northern  District  of  California,  and 
Esther  B.  Phillips,  Assistant  United  States  Attor- 
ney, and  evidence  oral  and  documentary,  having 
been  received,  and  the  cause  having  been  argued 
and  submitted,  and  the  Court  having  rendered  his 
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opinion  on  the  law  and  the  evidence,  now  makes  the 
following 

Findings  of  Fact 

I. 

The  plaintiff  was  duly  incorporated  under  the 
laws  of  California  in  November,  1937,  for  the  pur- 
pose of  acquiring  interests  of  tenants  in  common 
in  Section  7,  Township  20,  Range  16  E.  M.  D.  B.  & 
M.,  Fresno  County,  California.  The  plaintiff  ac- 
quired [9]  said  interests  and  issued  stock  therefor. 

II. 

On  June  3,  1938,  plaintiff  made  a  lease  of  said 
interests  to  the  Seaboard  Oil  Company  of  Delaware, 
whereby  the  lessee  was  granted  the  exclusive  right 
to  explore,  drill  for,  produce,  treat,  sell,  etc.  all  oil 
and  gas,  asphaltum  and  other  hydrocarbons  therein 
for  the  period  of  twenty  years,  and  for  as  long 
thereafter  as  oil,  gas,  etc.  continued  to  be  produced. 
The  lessee  agreed  to  pay  a  royalty  on  all  oil  pro- 
duced equal  to  l/6th  of  its  value,  and  a  l/6th  part 
of  the  net  proceeds  of  all  gas  produced  and  sold. 
The  lease  gave  the  lessor  the  option  of  receiving  the 
oil  royalty  not  in  cash,  but  delivered  in  tanks  on 
the  leased  premises,  provided  that  60  days'  notice 
of  the  exercise  of  the  option  were  given.  The  op- 
tion could  be  exercised  once  during  the  year,  and 
in  the  absence  of  exercise,  the  lessee  would  pay  the 
royalties  in  cash. 
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III. 

Drilling  was  done,  pursuant  to  the  terms  of  the 
lease,  and  oil  was  found  in  September,  1938.  The 
first  royalties  were  paid  in  October,  1938.  The  op- 
tion to  receive  oil  was  not  exercised.  Oil  continued 
to  be  produced  and  by  June  30,  1939,  the  plaintiff 
had  received  oil  royalties  amounting  to  $29,409.29 
and  gas  royalties  amounting  to  $22.35.  Plaintiff  re- 
ceived no  other  income  save  a  nominal  sum  for 
rights  of  way  given  pursuant  to  the  custom  of  the 
industry. 

IV. 

The  plaintiff  filed  its  capital  stock  tax  return  for 
the  year  ending  June  30,  1939,  and  paid  a  tax  of 
$1,051.00  to  the  defendant  on  August  30,  1939.  On 
November  18,  1939,  a  claim  for  refund  was  made  on 
the  ground  that  plaintiff  was  not  carrying  on  busi- 
ness during  the  year.    It  was  thereafter  rejected. 

[10] 
V. 

The  corporate  activities  of  the  plaintiff  Company 
were  exercised  through  its  officers  and  Board  of 
Directors,  and  consisted  chiefly  in  receiving  royal- 
ties and  distributing  them  as  dividends  to  its  stock- 
holders. It  had  no  regular  employees,  its  expendi- 
tures consisted  of  miscellaneous  expenditures  for 
telephone  and  office  supplies,  taxes  and  fees  of  ac- 
countant and  attorney. 

From  the  foregoing  findings  of  fact,  the  Court 
renders  the  following 

Conclusions  of  Law 
(1)  That  plaintiff  was  doing  business  under  the 
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rule  applied  in  Kettleman  Hills  Syndicate  v. 
Comm'r,  116  Fed.  (2d)  382;  United  States  vs.  Trust 
No.  B.  L,  107  Fed.  (2d)  22. 

(2)   That   judgment   should   be   entered   for   de- 
fendant, with  costs. 

FRANK  H.  NORCROSS 

United  States  District  Judge. 

[Endorsed]  :  Filed  Apr.  27,  1942.  [11] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division. 

No.  21651-W 

SECTION  SEVEN  CORP.,  a  corporation, 

Plaintiff, 

vs. 

CLIFFORD  C.  ANGLIM,  Collector  of  Internal 
Revenue  for  the  First  District  of  California, 

Defendant. 

JUDGMENT 

The  above-entitled  cause  coming  regularly  on  for 
trial  on  January  15,  1942,  jury  having  been  waived, 
and  the  cause  having  been  argued  and  submitted, 
and  the  Court  having  rendered  his  opinion,  and  hav- 
ing made  his  findings  of  fact  and  conclusions  of  law, 
it  is 

Hereby  Ordered,  Adjudged  and  Decreed  that  the 
plaintiff  is  not  entitled  to  recover  the  tax  refund 


12  Section  Seven  Corp.  vs. 

demanded  and  judgment  is  hereby  entered  in  favor 
of  defendant  with  costs  as  may  be  taxed.  Costs 
$16.00. 

FRANK  H.  NORCROSS 

United  States  District  Judge. 

Dated :  April  24,  1942. 

[Endorsed]  :  Filed  Apr.  27,  1942.  [12] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT 
COURT  OF  APPEALS 

Notice  Is  Hereby  Given  that  Section  Seven  Corp., 
a  corporation,  plaintiff  above  named,  hereby  ap- 
peals to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  heretofore  ren- 
dered in  the  above  entitled  action  and  entered  in 
this  action  on  April  27th,  1942,  and  from  the  whole 
thereof. 

Dated:  July  16th,  1942. 

LOUIS  E.  GOODMAN 
LOUIS  H.  BROWNSTONE 
Attorneys  for  Plaintiff  and 
Appellant. 

615  Russ  Building 

San  Francisco,  California 

[Endorsed]  :  Filed  July  18,  1942.  [13] 


Clifford  C.  Anglim  13 

[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  CONTENTS  OF 
RECORD  ON  APPEAL 

Now  come  the  parties  in  the  above  entitled  pro- 
ceeding, by  their  respective  counsel  and  make  the 
following  stipulation  and  agreement  designating  the 
contents  of  record  on  appeal. 

For  the  purpose  of  the  review  herein  the  parties 
hereto  hereby  designate  for  inclusion  in  the  record 
on  appeal  the  following : 

(1)  Docket  entries  of  the  proceedings  Before 
the  District  Court. 

(2)  Pleadings  before  the  District  Court. 

(3)  Findings  of  Fact  and  Conclusions  of  [14] 
Law  and  Judgment  of  the  District  Court. 

(4)  Opinion  of  the  District  Court. 

(5)  Notice  of  Appeal. 

(6)  Statement  of  evidence  attached  hereto  and 
marked  Exhibit  A. 

(7)  This  stipulation  designating  the  contents 
of  the  record  on  appeal. 

(8)  Order  of  the  District  Court  respecting  the 
sending  of  the  original  exhibits  to  the  Cir- 
cuit Court  of  Appeals  in  lieu  of  copies 
thereof. 

(9)  All  exhibits  introduced  in  evidence  in  the 
District  Court. 

It  is  further  stipulated  that  the  foregoing  con- 
stitutes the  complete  record  and  all  of  the  proceed- 
ings in  evidence  in  the  action  and  that  no  statement 
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of  points  on  which  appellant  intends  to  rely  need  be 
filed. 

Dated:  July  17th,  1942. 

LOUIS  E.  GOODMAN 
LOUIS  H.  BROWNSTONE 

Attorneys  for  Plaintiff 
FRANK  J.  HENNESSY 

Attorney  for  Defendant.  [15] 


[Title  of  District  Court  and  Cause.] 
EXHIBIT  A 
STATEMENT  OF  EVIDENCE 

The  following  is  a  statement  of  evidence  in  nar- 
rative form  in  the  above  entitled  case. 

This  cause  came  on  for  hearing  before  Honor- 
able Frank  H.  Norcross,  District  Judge,  on  Janu- 
ary 15,  1942,  at  and  in  the  City  and  County  of  San 
Francisco,  State  of  California;  Louis  H.  Brown- 
stone  was  called  as  a  witness  on  behalf  of  plaintiff 
and  having  been  first  duly  sworn  testified  as  fol- 
lows: 

I  am  the  secretary  of  Section  Seven  Corp.,  the 
plaintiff  in  this  action ;  the  corporation  was  formed 
in  November  of  1937  and  acquired  the  property  sit- 
uated in  Fresno  County,  California,  [16]  known  and 
described  as  Section  7,  Township  20,  South  Range 
16  East,  M.  D.  B.  &  M. 

Prior  to  the  formation  of  the  corporation  and  for 
many  years  the  legal  title  to  the  property  stood  in 
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Exhibit  A — (Continued) 
the  name  of  the  Mercantile  Trust  Company  and  sub- 
sequent to  1911,  equitable  title  belonged  to  a  number 
of  different  owners.  Over  a  period  of  years,  vari- 
ous of  the  owners  died.  A  committee,  which  had 
been  appointed  by  the  owners  in  1911  to  direct  the 
disposal  of  the  property  by  Mercantile  Trust  Com- 
pany, had  dissolved  by  reason  of  the  death  of  all  of 
the  members  of  the  committee,  so  that  title  to  the 
property  was  in  a  highly  confused  state.  In  order 
to  clear  title  to  the  property,  it  was  necessary  to 
bring  a  partition  suit.  In  that  way,  the  corpora- 
tion could  acquire  clear  title  and  have  the  power 
to  make  a  lease.  The  co-owners  deeded  their  re- 
spective interests  to  the  corporation  and  subse- 
quent to  the  formation  of  this  corporation,  a  lease, 
dated  June  3,  1938,  was  entered  into  with  the  Sea- 
board Oil  Company  of  Delaware. 

Whereupon  counsel  for  plaintiff  offered  in  evi- 
dence, a  lease  between  plaintiff  and  Seaboard  Oil 
Company  of  Delaware  dated  June  3,  1938,  as  an 
exhibit  for  plaintiff,  and  without  objection,  the  said 
document  was  received  in  evidence  and  marked 
plaintiff's  Exhibit  #1. 
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Exhibit  A — (Continued) 

PLAINTIFF'S  EXHIBIT  No.  1 

OIL  AND  GAS  LEASE 

by  and  between 

SECTION  SEVEN  CORP.,  Lessor 

and 

SEABOARD  OIL  COMPANY  OF  DELAWARE, 

Lessee 

Dated :  June  3,  1938. 

OIL  AND  GAS  LEASE 

This  Agreement,  made  and  entered  into  this  3rd 
day  of  June,  1938,  by  and  between  Section  Seven 
Corp.,  a  California  corporation,  party  of  the  first 
part,  herein  styled  "Lessor",  and  Seaboard  Oil 
Company  of  Delaware,  a  Delaware  corporation, 
party  of  the  second  part,  herein  styled  "Lessee", 

AVitnesseth : 
That  for  and  in  consideration  of  the  sum  of  Ten 
Dollars,  lawful  money  of  the  United  States  of 
America,  to  the  Lessor  paid,  and  of  other  valuable 
considerations,  the  receipt  of  all  of  which  is  hereby 
acknowledged,  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  contained  by  the 
Lessee  to  be  kept  and  performed,  the  Lessor  has 
granted,  leased,  let  and  demised,  and  by  these  pres- 
ents does  grant,  lease,  let  and  demise  unto  the 
Lessee,  its  grantees,  successors  and  assigns,  the  land 
and  premises  hereinafter  described,  with  the  sole 
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Exhibit  A — (Continued) 
and  exclusive  right  to  the  Lessee  to  explore  for,  drill 
for,  discover,  produce,  extract,  treat,  transport,  take, 
sell  and  otherwise  dispose  of  generally  and  handle 
and  turn  to  account  for  the  sole  use  and  benefit  of 
the  Lessee,  all  oil,  gas,  asphaltum  and  other  hydro- 
carbons (and  water  for  its  operations  upon  said 
premises  and  other  properties  operated  by  the 
Lessee  in  the  Coalinga-Guijarral  Hills  Area)  from, 
and  to  store  the  same  (together  with  products  from 
other  properties  operated  by  Lessee  in  the  Coalinga- 
Guijarral  Hills  Area)  upon,  said  land  during  the 
term  hereinafter  provided,  with  the  right  of  entry 
thereon  at  all  times  for  said  purposes,  and  to  con- 
struct, use,  maintain,  erect,  repair  and  replace 
thereon  and  to  remove  therefrom  all  wells,  casing, 
tools,  machinery,  sump  holes,  tanks,  storage,  reser- 
voirs, pipes,  pipe  lines,  roads,  garages,  telephone, 
telegraph  and  electric  lines,  plants,  buildings,  struc- 
tures, and  all  other  improvements,  fixtures  and  ap- 
pliances of  any  nature  or  character  whatsoever 
which  the  Lessee  may  desire  in  carrying  on  its 
business  and  operations  on  said  land,  or  adjoining 
or  neighboring  premises  operated  by  Lessee,  with 
the  further  right  to  the  Lessee  or  any  of  its  subsid- 
iaries to  erect,  maintain,  operate  and  remove  a  re- 
finery, topping  plant  and/or  other  plant  or  plants 
with  all  necessary  appurtenances,  for  the  refining 
and/or  treatment  and/or  extraction  of  gasoline 
and/or  other  products  from  oil  and/or  gas  pro- 
duced from  said  land  and/or  other  premises  in  the 
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vicinity  of  said  land,  including  all  rights  necessary 
or  convenient  thereto,  together  with  rights-of-way 
for  passage  over,  upon  and  across,  and  ingress  and 
egress  to  and  from,  said  land,  for  any  or  all  of  the 
above  mentioned  purposes;  provided,  however,  that 
the  oil  produced  from  the  leased  land  be  stored 
separately  from  and  not  commingled  with  the  oil 
produced  from  other  lands  operated  by  the  Lessee 
until  such  time  as  such  oil  shall  be  gauged  and 
tested,  and  provided  further,  that  no  general  crude 
oil  refinery  or  tank  farm  shall  be  erected  upon  the 
leased  land  in  which  more  than  fifty  per  cent  (50%) 
of  the  oil  refined  or  stored  is  produced  from  land 
other  than  the  leased  land.  The  possession  by  the 
Lessee  of  said  land  shall  be  sole  and  exclusive,  ex- 
cepting only  that  the  Lessor  reserves  the  right  to 
occupy  said  land  or  to  lease  the  same  for  agricul- 
tural, horticultural,  or  grazing  uses,  which  occupa- 
tion and  use  shall  be  carried  on  subject  to,  and  with 
no  interference  with,  the  rights  or  operations  of 
the  Lessee  hereunder.  The  land  which  is  subject  to 
this  lease  is  situated  in  the  County  of  Fresno, 
State  of  California,  and  is  described  as  follows, 
to  wit: 

All    Section    Seven    (7),    Township    Twenty 

(20)  South,  Range  Sixteen  (16)  East,  M.  D.  B. 

&  M.,  except  the  following : 

Parcel   1.     East   43.6   acres   of  that   certain 

92.22  acre  lot,  which  would  otherwise  be  the 

West  Half   (W%)   of  the  Southwest  Quarter 
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(SWi/4)  of  said  Section  7,  as  shown  on  the  of- 
ficial Township  Plat  filed  with  the   Surveyor 
General's    Office,    San    Francisco,    California, 
February  28,  1855. 

Parcel  2.  Northeast  Quarter  (NEi/4)  of 
Northeast  Quarter  (NE%) ;  North  Half  (Ny2) 
of  Southeast  Quarter  (SE1/^)  of  Northeast 
Quarter  (NE*4) ;  Southeast  Quarter  (SE%) 
of  Southeast  Quarter  (SE1^)  of  Northeast 
Quarter  (NE1/*)  of  said  Section  7. 

To  Have  and  to  Hold  the  same  unto  the  Lessee, 
its  successors  and  assigns,  for  a  term  of  twenty  (20) 
years  from  and  after  the  date  hereof,  and  so  long 
thereafter  as  oil  or  gas,  or  casinghead  gas,  or  other 
hydrocarbon  substances,  or  either  or  any  of  them, 
is  produced  therefrom. 

In  consideration  of  the  premises  it  is  hereby  mu- 
tually agreed  as  follows  : 

1.  Lessee  shall  pay  Lessor  as  royalty  on  oil  the 
equal  one-sixth  (1/6)  part  of  the  value  of  all  oil 
produced,  saved  and  sold  from  the  leased  premises, 
after  making  the  customary  deductions  for  tempera- 
ture, water  and  b.s.,  computed  at  the  market  price 
posted  and  paid  in  the  district  in  which  the  prem- 
ises are  located  for  oil  of  like  gravity  the  day  the 
oil  is  run  into  purchaser's  pipe  line  or  storage 
tank,  and  settlement  shall  be  made  by  Lessee  on  or 
before  the  25th  day  of  each  month  for  accrued  roy- 
alties for  the  preceding  calendar  month.  At  Les- 
sor's option  exercised  not  oftener  than  once  in  any 
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one  calendar  year  upon  sixty  (60)  days  previous 
written  notice,  Lessee  shall  deliver  Lessor's  roy- 
alty oil  into  tanks  on  the  leased  premises  and  store 
the  same  free  of  charge  for  thirty  (30)  days  at  Les- 
sor's risk,  provided  that  if  said  royalty  oil  shall  not 
be  removed  by  Lessor  within  said  thirty  (30)  days, 
the  Lessee  may  take  and  sell  Lessor's  royalty  oil 
at  said  market  price  posted  and  paid  on  the  day  the 
Lessee  shall  sell  such  oil  and  if  no  such  price  shall 
then  be  posted  and  paid,  at  the  reasonable  value 
thereof.  No  royalty  shall  be  due  the  Lessor  for  or 
on  account  of  oil  lost  through  evaporation,  leakage 
or  otherwise  prior  to  the  sale  of  the  same  or  deliv- 
ery to  Lessor  if  royalty  oil  is  being  taken  in  kind. 
2.  For  all  gas  produced,  saved  and  sold  from  said 
land  by  Lessee,  the  Lessee  shall  pay  as  royalty  the 
one-sixth  (1/6)  part  of  the  net  proceeds  from  the 
sale  of  such  gas,  but  nothing  herein  contained  shall 
be  deemed  to  obligate  the  Lessee  to  produce,  save, 
sell  or  otherwise  dispose  of  gas  from  said  land.  For 
the  purpose  of  having  gasoline  extracted  from  gas 
produced  from  said  land,  the  Lessee  may  transport, 
or  cause  to  be  transported,  to  a  gasoline  extraction 
plant  located  either  on  said  land  or  on  other  lands, 
all  or  any  portion  of  such  gas  where  it  may  be  com- 
mingled with  gas  from  other  properties.  Lessee 
shall  meter  such  gas  so  transported  from  the  land 
hereby  leased  and  such  meter  readings,  together 
with  the  results  of  content  tests  by  recognized  meth- 
ods made  at  approximately  regular  intervals,   at 
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least  once  every  month,  shall  furnish  the  basis  for 
computation  of  the  amounts  of  gasoline  and  residue 
gas  to  be  credited  to  this  lease.    The  proportion  of 
the  gas  credited  to  this  lease  which  shall  be  used  or 
consumed,   or  lost  in  the   operations  of  any  such 
plant,  shall  be  free  of  charge,  and  Lessee  shall  not 
be  held  accountable  to  the  Lessor  for  the  same  or 
for  any  royalty  thereon.    Lessee  shall  not  be  re- 
quired to  pay  royalty  for  or  on  account  of  any  gas 
used   for  repressuring  any  oil  bearing  formation 
which  is  being  produced  from  by  a  wells  or  wells 
on  the  leased  premises,  even  though  such  repres- 
suring is  done  by  injecting  such  gas  into  wells  not 
situated  on  the  leased  premises.   If  the  Lessee  shall 
at  any  time  be  unable  to  sell  the  whole  or  any  part 
of  the  dry  gas  produced  from  the  leased  lands  and 
shall  store  such  dry  gas  either  in  or  on  the  leased 
lands  or  in  or  on  other  lands,  the  Lessor  shall  pay 
to  the  Lessee  its  proportionate  part  of  the  cost  of 
transporting  such  gas  to  the  place  of  storage  and 
of  the  storage  thereof  at  the  time  such  stored  gas 
shall  be  reproduced  and  sold,  but  such  cost  shall 
be  deducted  only  from  Lessor's  royalty  upon  such 
stored  dry  gas  so  reproduced  and  sold.   The  Lessor 
shall  be  entitled  to  gas  free  of  charge  from  any  gas 
wells  on  the  leased  premises  for  all  stoves  and  inside 
lights  in  the  principal  dwelling  houses  on  said  land 
by  making  its  own  connections  at  a  point  designated 
by  Lessee,  the  taking  and  use  of  said  gas  to  be  at 
the  Lessor's  sole  risk  and  expense  at  all  times. 
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3.  Any  casinghead  gasoline  extracted  from  gas 
produced  from  said  land  shall,  at  the  option  of  the 
Lessee,  be  returned  to  the  oil  produced  therefrom 
and  shall  be  treated  as  a  part  thereof,  in  which 
event  the  Lessor's  proportionate  part  of  the  actual 
transportation  and  extraction  costs  shall  be  de- 
ducted from  its  oil  royalty  or  paid  to  the  Lessee  if 
the  Lessor  shall  be  taking  its  oil  royalty  in  kind; 
otherwise  the  Lessee  shall  pay  to  the  Lessor  as 
royalty  for  such  extracted  gasoline  the  equal  one- 
sixth  (1/6)  part  of  the  net  proceeds  of  the  sale 
thereof  after  deducting  actual  transportation  and 
extraction  costs.  If  the  right  to  manufacture  such 
gasoline  or  other  products  from  said  gasoline  is  con- 
tracted out  by  the  Lessee  to  its  subsidiaries  or  to 
others,  and  such  right  so  to  contract  is  hereby 
granted  by  Lessor  to  Lessee,  Lessor  shall  receive  as 
royalty  one-sixth  (1/6)  part  of  the  net  receipts  of 
the  Lessee  from  such  contract;  provided,  however, 
that  such  contract  shall  be  bona  fide  and  that  the 
price  contracted  to  be  paid  shall  at  the  time  of  the 
making  of  such  contract  be  reasonable  under  pre- 
vailing conditions  affecting  the  industry.  If  there 
shall  be  no  available  market  and/or  no  public  or 
open  market  price  for  the  gasoline  at  the  place  of 
extraction,  then  the  Lessee  shall  be  entitled  to  sell 
and/or  dispose  of  all  the  gasoline  at  such  price  and 
on  such  terms  as  shall  be  fair  and  reasonable,  but  in 
no  case  shall  settlement  of  royalty  be  at  a  less  price 
than  that  obtained  by  the  Lessee  for  its  portion  of 
the  gasoline. 
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4.  The  Lessee  shall  not  be  required  to  account  to 
the  Lessor  for,  or  pay  royalty  on,  oil,  gas,  gasoline, 
or  water  produced  by  the  Lessee  from  said  land  and 
used  by  it  in  operating  the  leased  land,  but  it  may 
use  such  oil,  gas,  gasoline  and  water  free  of  charge. 

5.  It  is  expressly  understood  and  agreed  that  the 
considerations  expressed  and/or  referred  to  herein 
include  all  rental  for  the  term  hereof. 

6.  The  Lessee  agrees  to  commence  drilling  oper- 
ations on  said  land  within  one  year  from  the  date 
this  lease  is  executed  and  delivered  (unless  the  Les- 
see has  sooner  commenced  the  drilling  of  an  offset 
well  on  said  land  as  herein  provided)  and  to  prose- 
cute the  same  with  reasonable  diligence  until  oil  or 
gas  is  found  in  paying  quantities,  or  to  a  depth  at 
which  further  drilling  would,  in  the  judg- 
ment of  the  Lessee,  be  unprofitable,  or  until 
said  well  shall  be  by  Lessee  abandoned;  or  Lessee 
may  at  any  time  within  said  period  terminate  this 
lease  and  surrender  said  land  as  hereinafter  pro- 
vided. In  the  event  the  G-atchell  No.  2  well,  located 
approximately  330  feet  south  and  330  feet  east  of 
the  southwest  corner  of  Section  7  aforesaid  should 
be  drilled  by  Lessee  or  by  Petroleum  Securities 
Company,  a  corporation,  or  jointly  by  Lessee  and 
Petroleum  Securities  Company,  to  completion  and 
such  well  should  on  a  thirty  (30)  day  production 
test  produce  oil  in  commercial  quantities,  then  and 
in  that  event,  but  subject  nevertheless  to  all  the 
other  terms,  provisions  and  conditions  hereof,  within 
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ninety  (90)  days  from  and  after  said  production 
test,  Lessee  shall  commence  operations  for  the  drill- 
ing of  a  well  on  the  property  covered  hereby  located 
approximately  990  feet  north  and  approximately 
330  feet  east  of  the  southwest  corner  of  said  Sec- 
tion 7,  and  such  well  shall  be  deemed  an  offset  well 
to  said  Gatchell  Xo.  2  well. 

7.  If  the  Lessee  shall  elect  to  commence  drilling 
operations  on  said  land  as  provided  in  Paragraph  6 
hereof  and  shall  prosecute  the  same  with  reasonable 
diligence  but  oil  or  gas  is  not  found  in  the  first  well 
drilled  in  paying  quantities,  or  shall  drill  to  a  depth 
at  which  further  drilling  would  in  the  judgment  of 
the  Lessee  be  unprofitable  or  until  said  well  shall  be 
abandoned  by  the  Lessee,  this  lease  shall  neverthe- 
less remain  in  full  force  and  effect  if  within  ninety 
(90)  days  after  the  abandonment  of  said  first  well 
the  Lessee  shall  commence  on  said  land  drilling* 
operations  for  a  second  well,  and  shall  prosecute 
the  same  with  reasonable  diligence  until  oil  or  gas 
is  found  in  paying  quantities,  or  until  the  well  is 
drilled  to  a  depth  at  which  further  drilling  would, 
in  the  judgment  of  the  Lessee,  be  unprofitable,  or 
until  said  well  shall  be  abandoned  by  Lessee;  and 
the  Lessee  shall  in  like  manner  continue  its  opera- 
tions until  oil  or  gas  in  paying  quantities  is  found, 
but  subject  always  to  the  terms  and  conditions 
hereof  and  with  the  rights  and  privileges  to  the 
Lessee  herein  given. 

8.  If  oil  or  gas  is  found  in  paying  quantities  in 
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any  well  so  drilled  by  the  Lessee  on  said  land,  the 
Lessee,  subject  to  the  provisions  hereof  and  to  the 
suspension  privileges  hereinafter  set  forth,  shall 
continue  to  drill  additional  wells  on  said  land  as 
rapidly  as  one  string  of  tools  working  with  reason- 
able diligence  can  complete  the  same,  until  there 
shall  have  been  completed  on  said  land  as  many 
wells  as  shall  equal  the  total  acreage  then  held  un- 
der this  lease  divided  by  twenty,  whereupon  the 
Lessee  shall  hold  all  of  the  land  free  of  further 
drilling  obligations;  provided,  that  the  Lessee  may 
defer  the  commencement  of  drilling  operations  for 
the  second  or  any  subsequent  well  for  a  period  not 
to  exceed  ninety  (90)  days  from  the  date  of  com- 
pletion of  the  well  last  preceding  it.  The  Lessee 
shall  be  entitled  to  drill  as  many  additional  wells 
on  said  land  as  it  desires.  Except  as  herein  other- 
wise provided,  it  is  agreed  that  the  Lessee  shall  drill 
such  wells  and  operate  each  completed  well  with 
reasonable  diligence  and  in  accordance  with  good  oil 
field  practice  so  long  as  such  wells  shall  produce  oil 
in  paying  quantities  while  this  lease  is  in  force  as 
to  the  portion  of  said  land  on  which  such  well  or 
wells  are  situated,  but  in  conformity  with  any  rea- 
sonable conservation  or  curtailment  program  affect- 
ing the  drilling  of  wells  or  the  production  of  oil 
and/or  gas  from  said  land,  which  the  Lessee  may 
either  voluntarily  or  by  order  of  any  authorized 
governmental  agency  (federal,  state  or  local)  sub- 
scribe to  or  be  subject  to.  Drilling  and  producing 
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operations  hereunder  may  also  be  suspended  at  all 
times  when  there  is  not  being  offered  generally  and 
paid  to  producers  in  the  Coalinga-Guijarral  Hills 
oil  field  for  oil  of  the  quality  and  in  the  quantity 
produced  from  said  land  a  price  of  seventy-five  (75) 
cents  or  more  per  barrel  at  the  well,  subject  to  the 
obligation  of  the  Lessee  to  drill  and  produce  offset 
wells  as  hereinafter  provided  when  wells  offset  are 
being  produced. 

9.  If  any  well  completed  by  the  Lessee  shall  fail 
to  produce  oil  in  paying  quantities  but  shall  produce 
gas  in  paying  quantities,  the  Lessee  shall  not  be 
obligated  to  conduct  any  further  drilling  operations 
on  the  land  subject  to  this  lease  (except  the  drilling 
of  offset  wells  as  hereinafter  provided),  unless  and 
until  in  its  judgment  the  drilling  of  additional  wells 
under  the  provisions  of  this  lease  is  warranted  in 
view  of  existing  and  anticipated  market  require- 
ments. If  the  Lessee  shall  complete  one  or  more 
wells  on  the  land  subject  to  this  lease  which  shall 
fail  to  produce  oil  in  paying  quantities,  but  shall 
produce  gas  in  paying  quantities,  the  Lessee  may 
either  sell  so  much  of  said  gas  as  it  may  be  able  to 
find  a  market  for  and  pay  the  Lessor  the  royalty 
provided  herein  to  be  paid  on  the  volume  of  gas 
so  sold,  or  the  Lessee  may,  if  it  so  elects,  suspend 
the  operation  of  such  gas  well  or  wells,  from  time 
to  time,  and,  if  it  is  not  then  producing  oil  from 
any  other  well  or  wells  on  the  land  subject  to  this 
lease,  it  shall,  for  the  period  of  such  suspension, 
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pay  or  tender  to  the  Lessor  as  rental  monthly  in 
advance  a  sum  equal  to  eighty-five  (85)  cents  per 
acre  for  so  much  of  the  land  as  is  then  held  under 
this  lease,  such  rental  to  continue  until  the  produc- 
tion of  either  oil  or  gas  is  resumed  and  royalties 
are  paid  to  the  Lessor  as  above  provided.  If  and 
when  the  Lessee  shall  have  completed  one  well  to 
each  eighty  (80)  acres  held  under  this  lease  and 
such  wells  shall  not  produce  oil  in  paying  quanti- 
ties but  shall  produce  gas  in  paying  quantities,  then 
the  Lessee  shall,  notwithstanding  any  of  the  pro- 
visions of  Paragraph  8  hereof  or  elsewhere  con- 
tained in  this  lease  to  the  contrary,  hold  all  of  the 
land  free  of  further  drilling  obligations.  The  Les- 
see shall  be  entitled  to  drill  as  many  additional  gas 
wells  on  said  lands  as  it  desires.  Nothing  in  this 
paragraph  contained  shall  add  to  the  number  of 
wells  which  the  Lessee  is  required  to  drill,  or  ac- 
celerate any  of  the  Lessee's  drilling  operations 
hereunder. 

10.  There  is  hereby  expressly  reserved  to  the 
Lessor  and  as  well  to  the  Lessee,  the  right  and 
privilege  to  convey,  transfer  or  assign  in  whole  or 
in  part  its  interest  in  this  lease  or  in  the  leased 
premises  or  in  the  oil  and/or  gas  therein  or  pro- 
duced therefrom,  but  if  the  Lessor  shall  sell  or 
transfer  any  part  or  parts  of  the  leased  premises 
or  any  interest  in  the  oil  and/or  gas  under  any  part 
or  parts  thereof  the  Lessee's  obligations  shall  not 
nor  shall  its  burdens  thereby  be  altered,  increased 
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or  enlarged,  but  the  Lessee  may  continue  to  operate 
the  leased  premises  and  settle  rents  and  royalties 
as  an  entirety. 

11.     In  the  event  that  a  well  is  drilled  upon  ad- 
joining property  within  350  feet  of  the  exterior 
limits  of  any  land  at  the  time  retained  by  Lessee 
under  this  lease,  and  oil  or  gas  is  produced  there- 
from in  paying  quantities  and  the  drilling  require- 
ments as  specified  in  Paragraph  8  hereof  are  not 
then  fully  complied  with  and  the  owner  of  such 
well   shall   operate   it   and  market  the   oil   or  gas 
produced  therefrom,  then  the  Lessee  agrees  that,  if 
it  is  not  then  drilling  upon  the  lands  leased  hereby 
and  if  such  well  shall  not  be  offset  by  a  well  there- 
tofore drilled  or  then  drilling  on  the  lands  leased 
hereby,  it  will  offset  such  well  by  the  commencement 
of  drilling  operations  upon  the  lands  leased  hereby 
within  ninety  (90)  days  after  it  is  ascertained  by 
the  Lessee  that  the  production  of  oil  or  gas  from 
such  well  on  adjoining  property  is  in  paying  quan- 
tities and  that  the  operator  thereof  is  then  produc- 
ing and  marketing  the  oil  or  gas  produced  there- 
from, or  within  ninety   (90)   days  after  the  com- 
pletion  of   any  well  then   drilling  by  the   Lessee, 
whichever  time  shall  be  the  later.    Any  such  offset 
well  shall  be  located  on  or  near  a  line  parallel  with 
the  common  property  boundary  line  and  approxi- 
mately 330  feet  therefrom  and  shall  be  located  at  a 
distance  from  the  intersection  of  said  parallel  line 
with  a  line  drawn  through  the  well  to  be  offset  and 
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perpendicular  to  said  common  property  boundary 
line  of  not  to  exceed  approximately  660  feet.  Any 
such  offset  well  shall  be  drilled  to  the  same  zone 
or  zones  from  which  the  well  to  be  offset  is  produc- 
ing oil  or  gas  in  paying  quantities,  if  the  Lessee 
determines  that  such  zone  or  zones  would  be  pro- 
ductive of  oil  or  gas  in  paying  quantities  in  the 
offset  well,  otherwise  to  any  zone  or  zones  which  the 
Lessee  determines  will  produce  oil  or  gas  in  paying 
quantities.  For  the  purpose  of  satisfying  any  of  the 
obligations  imposed  upon  the  Lessee  by  this  lease 
such  offset  well  or  wells  shall  be  counted  and  con- 
sidered as  any  other  well  required  to  be  drilled 
pursuant  to  this  lease.  Notwithstanding  the  fore- 
going provisions  of  this  lease,  but  nevertheless  sub- 
ject to  all  the  other  terms,  provisions  and  condi- 
tions of  this  lease,  in  the  event  any  substantial  area 
of  lands  immediately  adjoining  and  within  1,000 
feet  of  any  exterior  boundary  of  the  lands  leased 
hereby,  and  from  wThich  oil  is  being  produced  in 
paying  quantities  from  the  same  zone  or  zones  from 
which  oil  is  then  being  produced  by  the  Lessee  here- 
under, should  be  developed  with  more  than  one 
well  producing  oil  or  gas  in  paying  quantities  to 
each  twenty  (20)  acres,  then  and  in  that  event  the 
Lessee  shall  develop  a  like  area  of  the  lands  at  that 
time  subject  to  this  lease  and  adjacent  thereto  to 
the  same  well  density  (i.e.,  with  the  same  number 
of  wells  to  each  twenty  (20)  acres  thereof)  as  such 
adjoining  lands  (the  extent  of  such  area  and  the 
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location  thereof  to  be  determined  by  the  Lessee). 
Notwithstanding  anything  herein  contained  the 
Lessee  shall  not  ever,  in  any  event,  be  required  to 
drill  more  than  one  well  to  each  ten  (10)  acres  of 
land  subject  to  this  lease  as  an  average  regardless 
of  where  drilled,  and  one  offset  well  drilled  pur- 
suant to  the  provisions  hereof  may  serve  as  an  offset 
to  two  or  more  wells. 

12.  The  obligations  of  the  Lessee  hereunder  shall 
be  suspended  while  the  Lessee  is  prevented  from 
complying  therewith,  in  whole  or  in  part,  by  strikes, 
lockouts,  action  of  the  elements,  accidents,  injunc- 
tions, rules  and  regulations  of  any  Federal,  State, 
Municipal  or  other  governmental  agency,  or  other 
matters  or  conditions  beyond  the  control  of  the 
Lessee,  whether  similar  to  the  matters  or  conditions 
herein  specifically  enumerated  or  not. 

13.  Water  produced  by  the  Lessee  from  the 
leased  lands  but  not  used  by  it  in  its  operations 
hereunder,  may  be  used  by  the  Lessor  at  Lessor's 
cost,  risk  and  expense  for  surface  operations  on 
said  land. 

14.  The  Lessee  shall  pay  all  taxes  on  its  improve- 
ments and  all  taxes  on  its  oil  stored  on  the  leased 
premises  on  the  first  Monday  of  March  in  each 
year,  and  five-sixths  (5/6)  of  the  taxes  levied  and 
assessed  against  the  petroleum  mineral  rights  in  the 
land  then  retained  by  the  Lessee.  The  Lessor  agrees 
to  pay  all  taxes  on  the  land  as  such  and  on  its  im- 
provements and  on  its  oil  stored  on  the  leased  land 
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and  one-sixth  (1/6)  of  the  taxes  levied  and  assessed 
against  the  petroleum  mineral  rights  in  the  land 
then  retained  by  Lessee.  In  the  event  the  State, 
United  States  or  any  municipality  levies  a  license, 
severance,  production  or  other  tax  on  or  measured 
by  the  oil,  gas  or  other  hydrocarbons  produced 
hereunder,  then  and  in  that  event  the  Lessee  shall 
pay  five-sixths  (5/6)  of  said  tax  and  the  Lessor 
shall  pay  one-sixth  (1/6)  of  said  tax.  All  taxes  on 
land  quitclaimed  by  Lessee  shall  be  paid  by  Lessor. 

15.  The  Lessor  may  at  all  reasonable  times  ex- 
amine said  land,  the  work  done  and  in  progress 
thereon,  and  the  production  therefrom,  and  may  in- 
spect the  books  kept  by  the  Lessee  in  relation  to  the 
production  from  said  land,  to  ascertain  the  pro- 
duction and  the  amount  saved  and  sold  therefrom. 
The  Lessee  agrees,  on  written  request,  to  furnish  to 
the  Lessor  copies  of  logs  of  all  wells  drilled  by  the 
Lessee  on  said  land. 

16.  All  the  labor  to  be  performed  and  materials 
to  be  furnished  in  the  operations  of  the  Lessee  here- 
under shall  be  at  the  cost  and  expense  of  the  Les- 
see, and  the  Lessor  shall  not  be  chargeable  with,  or 
liable  for,  any  part  thereof;  and  the  Lessee  shall 
protect  said  land  against  liens  of  every  character 
arising  from  its  operations  thereon,  and  shall  hold 
the  Lessor  harmless  from  any  thereof.  The  Lessee 
shall  promptly  notify  the  Lessor  of  any  judicial 
proceedings  brought  to  the  attention  of  the  Lessee 
affecting  the  leased  land. 
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17.  Upon  the  written  request  of  the  Lessor,  the 
Lessee  agrees  to  fence  all  sump  holes  or  other  exca- 
vations to  safeguard  livestock  on  said  land. 

18.  The  Lessee  shall  have  the  right  at  any  time 
and  from  time  to  time  during  the  term  hereof,  and 
within  ninety  (90)  days  from  and  after  the  expira- 
tion of  the  term  hereof,  or  any  sooner  termination 
of  this  lease,  whether  by  reason  of  forfeiture,  sur- 
render or  otherwise,  to  remove  from  said  land  any 
and  all  property  of  every  kind,  character  and  de- 
scription placed  upon  said  land  by  Lessee,  and 
whether  affixed  thereto  or  not.  Lessee  agrees  after 
termination  of  this  lease  to  fill  all  sump  holes  and 
other  excavations  made  by  it. 

19.  If  royalty  oil  is  payable  in  cash,  Lessee  may 
deduct  therefrom  a  proportionate  part  of  the  actual 
cost  of  treating  unmerchantable  oil  produced  from 
said  premises  to  render  same  merchantable.  In  the 
event  such  oil  is  not  treated  on  the  leased  land,  Les- 
sor's cash  royalty  shall  also  bear  a  corresponding 
proportionate  part  of  the  cost  of  transporting  the 
oil  to  and  from  the  treating  plant.  Nothing  herein 
contained  shall  be  construed  as  obligating  the  Les- 
see to  treat  oil  produced  from  the  leased  land.  If 
the  Lessor  shall  elect  to  receive  royalty  oil  in  kind, 
such  royalty  oil  shall  be  of  the  same  quality  as  that 
removed  from  the  leased  land  for  the  Lessee's  own 
account,  and  if  the  Lessee's  own  oil  shall  be  treated 
before  such  removal,  the  Lessor's  oil  will  be  treated 
therewith   before   delivery  to  the  Lessor,   and  the 
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Lessor  in  such  event  will  pay  a  proportionate  part 
of  the  actual  cost  of  treatment  and  transportation 
to  and  from  the  treating  plant. 

20.     Upon  the  violation  of  any  of  the  terms  or 
conditions  of  this  lease  by  the  Lessee  and  the  fail- 
ure to  begin  to  remedy  the  same  within  ninety  (90) 
days  after  the  written  notice  from  the  Lessor  so  to 
do,  then,  at  the  option  of  the  Lessor,  the  Lessor  may 
terminate  this  lease,  and  upon  such  termination  all 
rights  of  the  Lessee  in  and  to  said  land  shall  be  at 
an  end,  saving  and  excepting  ten  (10)   acres  sur- 
rounding each  well  producing  oil  or  gas  or  being- 
drilled,  and  saving  and  excepting  any  land  upon 
which  Lessee   has   constructed  any   storage  tanks, 
buildings,     pumping     plants,     refineries,     topping 
plants,  shops,  water  wells,  gasoline  or  other  extrac- 
tion or  treating  plants,  or  any  other  improvements 
of  any  nature  or  character  whatsoever,  and  saving 
and  excepting  rights-of-way  necessary  for  Lessee's 
operations ;  provided,  however,  that  the  Lessee  may 
at  any  time  after  such  default,  and  upon  payment 
of  the  sum  of  Ten  Dollars  ($10.00)  to  the  Lessor  as 
and  for  fixed  and  liquidated  damages,  quitclaim  to 
the  Lessor  all  the  right,  title  and  interest  of  the 
Lessee  in  and  to  the  leased  land  in  respect  of  which 
it  has  made  default,  and  thereupon  all  rights  and 
obligations  of  the  parties  hereto,  one  to  the  other, 
shall  cease  and  terminate  as  to  the  land  quitclaimed. 
21.     All  royalties   and  rents  payable   in  money 
hereunder  may  be  paid  to  the  Lessor  by  mailing 


34  Section  Seven  Corp.  vs. 

Exhibit  A — (Continued) 
or  delivering  a  check  therefor  to  the  Lessor  at  615 
Russ  Building,  San  Francisco,  California,  or  at  such 
other  address  as  it  may  designate  by  notice  in  writ- 
ing, provided  however  that  in  the  event  the  Lessor 
shall  assign  or  transfer  any  portion  of  its  royalty  to 
more  than  two  persons,  then  such  payments  shall  be 
made  to  Bank  of  America  National  Trust  and  Sav- 
ings Association,  California-Montgomery  Branch, 
San  Francisco,  California,  hereby  designated  by  the 
Lessor  as  depositary.  In  such  event  the  Lessor 
hereby  grants  to  said  depositary  full  power  and  au- 
thority in  behalf  of  the  Lessor,  its  successors  and 
assigns,  to  collect  and  receipt  for  all  sums  of  money 
due  and  payable  from  the  Lessee  to  the  Lessor  here- 
under. No  change  in  the  ownership  of  the  land  or 
minerals  covered  by  this  lease,  and  no  assignment 
of  rents  or  royalties,  shall  be  binding  on  the  Lessee 
until  it  has  been  furnished  with  satisfactory  written 
evidence  thereof. 

22.  Lessor  hereby  warrants  and  agrees  to  defend 
the  title  to  the  land  herein  described,  and  agrees  that 
the  Lessee,  at  its  option,  may  pay  and  discharge  any 
taxes,  mortgages,  or  other  liens  or  encumbrances 
(not  made,  done  or  suffered  by  the  Lessee)  now  or 
hereafter  existing,  levied  or  assessed  on  or  against 
the  above  described  land;  and,  in  the  event  it  exer- 
cises such  option,  the  Lessee  shall  be  subrogated  to 
the  rights  of  any  holder  or  holders  thereof  and  may 
reimburse  itself  by  applying  to  the  discharge  of  any 
such  mortgage,  tax,  or  other  lien  or  encumbrance, 
any  royalty  or  rental  accruing  hereunder. 
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23.  If  and  when  any  oil  produced  from  the  de- 
mised premises  shall  be  unmarketable  at  the  well  at 
the  price  mentioned  in  Paragraph  8  hereof,  the  Les- 
sor agrees  in  such  case  to  take  and  receive  its 
royalty  in  kind,  and  should  it  fail  or  refuse  so  to  do, 
then  the  Lessee  may  sell  the  same  at  the  best  price 
obtainable,  but  at  not  less  than  the  price  the  Lessee 
may  be  receiving  for  its  own  oil  of  the  same  quality. 

24.  The  words  "drilling  operations"  as  used  in 
this  lease  shall  be  held  to  mean  any  work  or  actual 
operations  undertaken  or  commenced  in  good  faith 
for  the  purpose  of  carrying  out  any  of  the  rights, 
privileges  or  duties  of  the  Lessee  under  this  lease, 
followed  diligently  and  in  due  course  by  the  con- 
struction of  a  derrick  and  other  necessary  structures 
for  the  drilling  of  an  oil  or  gas  well,  and  by  the 
actual  operation  of  drilling  in  the  ground. 

25.  On  the  expiration  or  sooner  termination  of 
this  lease,  the  Lessee  shall  quietly  and  peaceably 
surrender  possession  of  the  land  to  the  Lessor  and 
deliver  to  it  a  good  and  sufficient  quitclaim  deed, 
and  so  far  as  practicable  cover  all  sump  holes  and 
excavations  made  by  the  Lessee.  Before  removing 
the  casing  from  any  abandoned  well  the  Lessee  shall 
notify  the  Lessor  of  its  intention  so  to  do,  and  if 
the  Lessor,  within  five  (5)  days  thereafter,  shall  in- 
form the  Lessee  in  writing  of  the  Lessor's  desire  to 
convert  such  well  into  a  water  well,  and  and  for 
that  purpose  to  retain  and  purchase  casing  therein, 
the  Lessee  will  leave  therein  such  amount  of  casing- 
as  the  Lessor  may  require  for  said  purpose,  provid- 
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ing  such  procedure  is  lawful  and  will  not  violate 
any  rule  or  order  of  any  official,  commission  or 
authority  then  having  jurisdiction  in  such  matters, 
and  provided  further  that  the  Lessor  pay  to  the 
Lessee  fifty  per  cent  (50%)  of  the  original  cost  of 
the  casing  on  the  ground. 

26.  Notwithstanding  anything  herein  contained, 
the  Lessee  may  at  any  time  quitclaim  this  lease  in 
its  entirety  or,  from  time  to  time,  quitclaim  this 
lease  as  to  any  part  or  parts  of  the  land  covered 
hereby,  and  thereupon  the  Lessee  shall  be  released 
from  all  further  obligations  and  duties  as  to  the 
land  so  quitclaimed,  and  all  rentals  and  drilling  re- 
quirements shall  be  reduced  pro  rata.  All  land  quit- 
claimed shall  remain  subject  to  the  easements  and 
rights-of-way  hereinabove  provided  for.  Except  as 
so  provided,  full  right  to  the  land  so  quitclaimed 
shall  revest  in  the  Lessor,  free  and  clear  of  all 
claims  of  the  Lessee,  except  that  the  Lessor,  its  suc- 
cessors or  assigns,  shall  not  drill  any  well  on  the 
land  quitclaimed  within  four  hundred  (400)  feet 
of  any  producing  or  drilling  well  retained  by  the 
Lessee. 

27.  If  this  lease  shall  be  assigned  as  to  a  partic- 
ular part  or  as  to  particular  parts  of  the  leased  land, 
such  division  or  severance  of  the  lease  shall  consti- 
tute and  create  separate  and  distinct  holdings  under 
the  lease  of  the  several  portions  of  the  leased  land  as 
thus  divided,  and  the  holder  or  owner  of  each  such 
portion  of  the  leased  land  shall  be  required  to  com- 
ply with  and  perform  the  Lessee's  obligations  under 
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this  lease  for,  and  only  to  the  extent  of,  its  portion 
of  the  leased  land,  and  performance  thereof  shall  be 
sufficient  to  protect  and  validate  this  lease  as  to  its 
portion  of  the  leased  land  notwithstanding  the  obli- 
gations of  the  lease  may  not  be  fully  performed  as 
to  another  part  or  portion  thereof.  In  any  such  case 
the  provisions  of  Paragraph  26  hereof  shall  be  ap- 
plicable to  the  owner  or  holder  of  each  such  portion 
of  the  leased  land.  Any  assignee  of  the  Lessee  as 
to  a  particular  part  or  particular  parts  of  the  leased 
lands  shall  assume  the  performance  of  this  lease 
with  respect  to  the  part  or  parts  assigned. 

28.  There  is  attached  hereto,  marked  Exhibit 
"A",  a  section  plat  showing  thereon  the  proposed 
location  of  wells,  and  notwithstanding  any  of  the 
other  terms  and  conditions  hereof,  wells  drilled  on 
the  land  leased  hereby  in  accordance  with  the  ex- 
press terms,  provisions  and  conditions  of  this  lease 
at  the  locations  shown  on  said  plat  shall  fully  satisfy 
all  obligations  of  the  Lessee  hereunder  with  respect 
to  the  loction  of  wells  for  the  exploration,  devel- 
opment and  protection  from  drainage  of  the  leased 
land  as  long  as  said  spacing  plat  is  being  followed 
in  the  drilling  of  wells  upon  adjacent  lands. 

Notwithstanding  any  of  the  terms,  provisions  and 
conditions  of  this  lease,  the  Lessee  shall  be  obligated 
at  no  time  and  in  no  event  to  operate  more  than  one 
string  of  tools  upon  the  land,  from  time  to  time, 
subject  to  this  lease,  allowing  ninety  (90)  days  be- 
tween the  completion  of  one  well  and  the  com- 
mencement of  drilling  operations  on  the  next  sue- 
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ceeding  well,  and  the  Lessor  agrees  that  such  one 
string  of  tools  shall  fully  satisfy  all  obligtaions  of 
the   Lessee   for   the   exploration,   development   and 
protection  from  damage  of  the  leased  land. 

No  implied  covenant  for  exploration,  develop- 
ment, or  protection  from  drainage,  of  the  land  from 
time  to  time,  subject  to  this  lease,  shall  be  read  into 
this  lease  requiring  the  Lessee  to  drill  or  to  continue 
drilling  on  said  land,  or  to  produce  oil  or  gas  there- 
from, or  fixing  the  measure  of  diligence  for  drilling 
or  production.  The  parties  hereto  agree  that  the 
express  covenants  contained  in  this  lease  cover  com- 
pletely all  phases  of  the  Lessee's  obligations  with 
respect  to  the  leased  land  including,  without  limit- 
ing the  generality  of  the  foregoing,  its  obligations 
in  regard  to  exploration,  development  and  protec- 
tion from  drainage  of  any  and  all  zones  underlying 
the  land  subject  to  this  lease,  and  that  such  express 
covenants  shall  alone  define  the  obligations  of  the 
Lessee  notwithstanding  the  fact  that  the  Lessee 
shall,  at  any  time,  be  operating  adjoining  lands  for 
the  production  of  oil  or  gas  therefrom. 

29.  All  notices  herein  provided  for  shall  be  in 
writing,  and  no  such  notice  shall  be  sufficient  unless 
it  shall  be  enclosed  in  a  sealed  envelope,  and  said 
envelope  deposited  in  the  United  States  mail,  either 
at  San  Francisco,  California,  or  at  Los  Angeles, 
California,  with  postage  thereon  fully  prepaid,  reg- 
istered and  with  return  receipt  requested,  and  ad- 
dressed to  the  Lessor  at  615  Russ  Building,  San 
Francisco,  California,  or  to  the  Lessee  at  Subway 


Clifford  C.  Anglim  39 

Exhibit  A — (Continued) 
Terminal  Building,  Los  Angeles,  California  (or  to 
such  other  person  or  corporation  at  such  address  as 
the  Lessee  may  hereafter  designate  by  notice  to  Les- 
sor). Either  party  may  change  such  address  by 
notice  in  writing  given  to  the  other  party. 

30.  This  lease  and  all  its  terms,  conditions  and 
stipulations  shall  extend  to  and  be  binding  upon  the 
successors  and  assigns  of  the  parties  hereto. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  duly  executed  as  of  the 
date  first  hereinabove  written. 

[Seal]  SECTION  SEVEN  CORP. 

By  LOUIS  E.  GOODMAN 

Pres. 
By  LOUIS  H.  BROWNSTONE 

Sec. 
Lessor 

[Seal]  SEABOARD  OIL  COMPANY 

OF  DELAWARE, 
By  C.  P.  WATSON 

Vice  President. 
By  C.  E.  TABER 

Assistant  Secretary. 

Lessee 

Whereas,  the  Board  of  Directors  of  this  corpora- 
tion, Section  Seven  Corp.,  has  authorized  the  execu- 
tion by  this  corporation  of  that  certain  contract 
dated  the  third  day  of  June,  1938,  by  and  between 
Seaboard  Oil  Company  of  Delaware  as  first  party 
and  this  corporation  as  second  party,  relating  to 
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those  certain  lands  situated  in  Fresno  County,  Cali- 
fornia, to  wit : 

All  Section  Seven  (7),  Township  Twenty 
(20)  South,  Range  Sixteen  (16)  East,  M.  D.  B. 
&  M.,  except  the  following : 

Parcel  1.  East  43.6  acres  of  that  certain 
92.22  acre  lot,  which  would  otherwise  be  the 
West  Half  (Wy2)  of  the  Southwest  Quarter 
(SW1^)  of  said  Section  7,  as  shown  on  the 
official  Township  Plat  filed  with  the  Surveyor 
General's  Office,  San  Francisco,  California, 
February  28,  1855. 

Parcel  2.  Northeast  Quarter  (NE%)  of 
Northeast  Quarter  (NE%)  ;  North  Half  (N%) 
of  Southeast  Quarter  (SE1/!)  of  Northeast 
Quarter  (NE%) ;  Southeast  Quarter  (SE}£) 
of  Southeast  Quarter  (SE1/^)  of  Northeast 
Quarter  (NE1^)  of  said  Section  7; 

Whereas,  pursuant  to  said  contract,  this  corpora- 
tion, as  lessor,  has  agreed  to  execute  to  Seaboard 
Oil  Company  of  Delaware,  as  lessee,  that  certain  oil 
and  gas  lease  of  the  lands  hereinabove  described,  a 
copy  of  which  said  oil  and  gas  lease  is  attached  to 
said  contract  marked  Exhibit  "B"  thereto; 

Whereas,  said  oil  and  gas  lease  has  been  presented 
to  and  read  and  considered  by  the  Board  of  Direc- 
tors of  this  corporation ; 

Whereas,  the  Board  of  Directors  of  this  corpora- 
tion deem  the  terms  and  conditions  of,  and  the  con- 
sideration for,  said  oil  and  gas  lease  to  be  for  the 
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best  interest  of  this  corporation,  and  it  is  necessary 
and  advisable  that  said  oil  and  gas  lease  be  executed 
by  this  corporation  and  by  Seaboard  Oil  Company 
of  Delaware  and  deposited  in  escrow  with  Califor- 
nia Pacific  Title  and  Trust  Company,  San  Fran- 
cisco, California,  as  escrow  agent  pursuant  to  the 
instructions  set  forth  in  paragraph  6  of  said  con- 
tract and  so  that  said  oil  and  gas  lease  may  be 
delivered  upon  said  contract  being  and  becoming 
effective  in  accordance  with  the  terms  and  condi- 
tions set  forth  in  paragraph  6  of  said  contract: 

Now,  Therefore,  Be  It  Resolved,  that  the  Presi- 
dent or  Vice  President  and  Secretary  or  Assistant 
Secretary  of  this  corporation  be  and  they  are  hereby 
authorized  and  directed  to  make,  execute  and  deliver 
for  and  in  behalf  of  this  corporation  and  as  its  cor- 
porate act  and  deed,  said  oil  and  gas  lease  by  and 
between  this  corporation,  as  lessor,  and  Seaboard 
Oil  Company  of  Delaware,  as  lessee,  of  those  cer- 
tain lands  situated  in  Fresno  County,  California, 
hereinabove  more  particularly  described; 

And  Be  It  Further  Resolved,  that  said  oil  and 
gas  lease  when  so  executed  be  deposited  with  Cali- 
fornia Pacific  Title  and  Trust  Company  as  escrow 
agent  for  delivery  upon  said  contract  hereinabove 
referred  to  being  and  becoming  effective  in  accord- 
ance with  the  terms  and  conditions  set  forth  in 
Paragraph  6  thereof. 

Louis  H.  Brownstone,  Secretary  of  Section  Seven 
Corp.,  a  California  corporation,  does  hereby  certify 
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that  the  foregoing  resolution  is  a  full,  true  and  cor- 
rect copy  of  a  resolution  duly  adopted  by  the  Board 
of  Directors  of  said  corporation  on  the  3rd  day  of 
June,  1938 ;  that  said  resolution  is  in  full  force  and 
effect    and    has    not    been    altered,    repealed    or 
amended;  that  the  foregoing  oil  and  gas  lease  to 
which  this  certified  copy  of  said  resolution  is  at- 
tached is  the  oil  and  gas  lease  referred  to  in  said 
resolution  of  the  Board  of  Directors;  that  said  oil 
and  gas  lease  was  executed  by  said  Section  Seven 
Corp.    under   authority   of   said  resolution   of   the 
Board  of  Directors  of  said  corporation  and  with  the 
approval  of  sail  oil  and  gas  lease,  including  the  prin- 
cipal terms  of  the  transaction  and  the  nature  and 
amount  of  the  consideration,  by  the  written  consent 
of  shareholders  entitled  to  exercise  a  majority  of 
the  voting  power  of  said  corporation,  and  that  the 
Articles  of  Incorporation  of  said  corporation  do  not 
require,  on  such  proposal,  the  vote  or  consent  of  a 
larger  proportion  of  the  shareholders  or  the  sepa- 
rate vote  of  a  majority  or  a  larger  proportion  of 
any  class  or  classes  of  shareholders. 

Witness  my  hand  and  the  seal  of  said  corporation 
this  9th  day  of  June,  1938. 

LOUIS  H.  BROWNSTONE 

Secretary, 

Section  Seven  Corp. 

[Endorsed]  :  Filed  Sep.  17, 1942. 
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Whereupon  counsel  for  plaintiff  offered  in  evi- 
dence, a  copy  of  all  of  the  minutes  of  the  corpora- 
tion covering  the  fiscal  period  for  which  the  tax  in 
question  was  imposed  and  without  objection,  said 
minutes  were  received  in  evidence  and  marked 
plaintiff's  exhibit  #2. 

PLAINTIFF'S  EXHIBIT  No.  2 
SECTION  SEVEN  CORP. 

(Minutes) 

Pursuant  to  notice  duly  given,  a  meeting  of  the 
Board  of  directors  of  Section  Seven  Corp.  a  Cali- 
fornia corporation,  was  held  at  the  office  of  the  cor- 
poration in  San  Francisco,  California,  on  Monday, 
October  10,  1938,  at  the  hour  of  11  o'clock  A.  M. 
of  said  day. 

Present  all  the  directors. 

The  president  reported  that  Petroleum  Securities 
Company  a  successor  partial  lessee  of  Seaboard  Oil 
Company  of  Delaware  under  lease  dated  June  3, 
1938,  had  requested,  the  written  consent  of  this  cor- 
poration to  the  assignment  by  the  said  Petroleum 
Securities  Company,  in  voluntary  dissolution,  of  its 
right,  title  and  interest  in  the  said  lease  unto: 

Carrie  Estalle  Doheny,  a  widow,  as  to  an  un- 
divided 33,434/l,000,000ths.  interest; 

Lucy  Smith  Battson,  a  married  woman,  as  to 
an  undivided  166,167/l,000,000ths.  interest; 
The  heirs  or  devisees  of  E.  L.  Doheny,  de- 
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ceased,  subject  to  the  administration  of  his  es- 
tate,  as  to  an  undivided   166,573/l,000,000ths. 
interest ; 

The  heirs  or  devisees  of  Edward  Laurence 
Doheny,  Jr.,  deceased,  subject  to  the  adminis- 
tration of  his  estate,  as  to  an  undivided  166,- 
666/l,000,000ths.  interest ; 

Lucy  Smith  Battson  (formerly  Lucy  Smith 
Doheny)  as  trustee  under  that  certain  Declara- 
tion of  Trust  made  by  Edward  Laurence  Do- 
heny and  Carrie  Estelle  Doheny,  and  dated  July 
20,  1926,  as  to  the  undivided  166,666/1,000,- 
OOOths.  interest. 

upon  condition  that  Carrie  Estalle  Doheny  and  Lucy 
Smith  Battson,  in  their  individual  capacity,  assume 
the  obligations,  of  Petroleum  Securities  Company 
under  said  lease  of  June  3,  1938  and  that  Petroleum 
Securities  Company  further  requested  the  written 
consent  by  this  corporation  to  the  assignment,  if 
made  by  said  assignees  of  Petroleum  Securities 
Company,  to  a  corporation  organized  under  the  laws 
of  the  State  of  California,  with  a  paid-in  Capital 
stock  of  $1,000,000.00  or  more,  upon  condition  that 
such  corporation,  if  formed,  assume  the  obligations 
imder  the  said  lease  assumed  by  the  said  Carrie 
Estelle  Doheny  and  Lucy  Smith  Battson. 

Thereupon  on  motion  duly  made  and  seconded, 
it  was  unanimously 

Resolved,  that  the  President  and  secretary  of 
this  corporation,  be  and  they  are  hereby  author- 
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ized  for  and  on  behalf  of  this  corporation,  to 
execute  the  written  consent  of  this  corporation 
to  the  assignment  hereinabove  referred  to,  a 
copy  of  which  said  assignment  is  attached  to 
these  minutes  and  marked  Exhibit  A;  and  the 
president  and  secretary  were  further  author- 
ized to  do  and  perform  all  acts  necessary  or 
proper  to  effectuate  the  consent  of  this  corpo- 
ration to  the  matters  and  things  hereinbefore 
referred  to. 

There  being  no  further  business  before  the  meet- 
ing, the  same  on  motion  duly  made  and  seconded 
adjourned. 

LOUIS  H.  BROWNSTONE 

Secretary. 
Approved 

LOUIS  E.  GOODMAN 

President. 

Pursuant  to  notice  duly  given,  a  meeting  of  the 
Board  of  Directors  of  Section  Seven  Corp.,  a  Cali- 
fornia corporation,  was  held  at  the  office  of  the  cor- 
poration, in  San  Francisco,  California,  on  Tuesday, 
October  25,  1938,  at  the  hour  of  9:30  o'clock  A.  M. 
of  said  day. 

Present  all  the  directors. 

It  appearing  that  sufficient  funds  were  on  hand 
for  that  purpose,  on  motion  duly  made  and  sec- 
onded, it  was  unanimously 

Resolved  that  a  dividend  of  $16.00  per  share  be 
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forthwith  paid  to  stockholders  of  this  corporation 
of  record  as  of  the  close  of  business  on  October  25, 
1938. 

There  being  no  further  business  before  the  meet- 
ing, the  same  on  motion  duly  made  and  seconded, 
adjourned. 

LOUIS  H.  BROWNSTONE 

Secretary 
Approved 

LOUIS  E.  GOODMAN 

President. 

Pursuant  to  notice  duly  given,  a  meeting  of  the 
Board  of  Directors  of  Section  Seven  Corp.,  a  Cali- 
fornia corporation,  was  held  at  the  office  of  the  cor- 
poration, in  San  Francisco,  California,  on  Monday, 
December  12,  1938,  at  the  hour  of  10  o'clock  A.  M. 
of  said  day. 

Present  all  the  directors. 

The  minutes  of  the  previous  meeting  of  the  board 
of  directors,  were  read  and  approved  as  read. 

On  motion  duly  made  and  seconded,  it  was  unani- 
mously 

Resolved:  That  the  American  Trust  Company  be 
and  it  is  hereby  selected  as  a  depositary  for  the 
funds  of  this  corporation;  that  said  funds  shall  be 
withdrawn  from  said  depositary  on  the  check  of 
this  Corporation  signed  by  any  two  of  the  follow- 
ing officers  of  this  corporation. 

The  President,  any  Vice  President  and  the  Sec- 
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retary,  the  Treasurer,  any  Assistant  Secretary,  any 
assistant  treasurer,  and  that  any  two  of  said  officers 
are  authorized  to  endorse  and  deliver  to  the  deposi- 
tary for  and  in  behalf  of  this  corporation  checks, 
drafts,  bills  of  exchange,  and  other  evidence  of  in- 
debtedness, negotiable  or  non-negotiable; 

Further  Resolved:  That  said  authority  hereby 
conferred  shall  remain  in  force  until  written  notice 
of  the  revocation  thereof  by  the  Board  of  Directors 
of  this  Corporation  shall  have  been  received  by  said 
depositary,  and  that  the  certification  of  the  Presi- 
dent or  any  Vice  President  and  the  Secretary  of 
this  Corporation  as  to  the  election  and  appointment 
of  the  officers  so  authorized  shall  be  binding  upon 
this  corporation. 

There  being  no  further  business  before  the  meet- 
ing, the  same  on  motion  duly  made  and  seconded 
adjourned. 

LOUIS  H.  BROWNSTONE, 

Secy. 
Approved 

LOUIS  E.  GOODMAN 
Pres. 

Pursuant  to  notice  duly  given,  a  meeting  of  the 
Board  of  Directors  of  Section  Seven  Corp.,  a  Cali- 
fornia corporation,  was  held  at  the  office  of  the  cor- 
poration, in  San  Francisco,  California,  on  Monday, 
January  30,  1939,  at  the  hour  of  2  o'clock  P.  M.  of 
said  day. 

Present  all  the  directors. 
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Mr.   Goodman,  the  president,  presided,  and  Mr. 
Brownstone,  the  secretary,  acted  as  secretary  of  the 
meeting. 

Directors  Anixter  and  Ellis  presented  their  resig- 
nations as  directors,  to  the  meeting,  and  on  motion 
duly  made  and  seconded,  said  resignations  were  duly 
accepted,  and  Harry  E.  Fisher  and  Louis  Dessauer 
were  elected  directors  to  fill  the  vacancies  caused  by 
the  resignations  of  Directors  Anixter  and  Ellis,  and 
being  present,  took  their  seats  as  directors. 

On  motion  of  director  Nathan  seconded  by  Direc- 
tor Dessauer  the  following  resolution  was  unani- 
mously adopted: 

Resolved:  That  the  president  of  this  corporation 
be  and  he  is  hereby  authorized  and  directed  to  file 
an  application  with  the  Corporation  Commissioner 
of  the  State  of  California,  requesting  the  elimina- 
tion of  condition  A  from  the  permit  issued  to  this 
corporation  by  the  said  Corporation  Commissioner, 
under  date  of  April  14,  1938,  which  said  condition 
A  requires  the  issued  shares  of  this  corporation  to 
be  deposited  in  escrow,  and  for  such  other  and 
further  relief  as  may  be  meet  and  proper. 

On  motion  of  Director  Nathan,  seconded  by  Di- 
rector Fisher,  it  was, 

Resolved :  That  the  regular  meeting  of  the  Board 
of  Directors  be  held  on  the  last  Tuesday  of  each 
month,  at  2:30  o'clock  P.  M.  without  further  notice 
or  call. 

The   president   reported   that   the  president  and 
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secretary,  at  the  request  of  the  corporation's  lessee, 
execute  certain  rights  of  way  agreement  for  oil  pipe 
lines,  water  pipe  lines  and  telephone  lines  and  roads 
over  the  corporation's  property  in  Fresno  County, 
California,  and  on  motion  duly  made  and  seconded, 
all  actions  of  the  president  and  secretary  in  that 
regard  were  ratified,  approved  and  confirmed. 

The  president  presented  a  bill  of  Goodman  and 
Brownstone  for  services  rendered  from  July  1,  1938 
to  December  31,  1938  in  the  sum  of  $1,000.00,  and  on 
motion  duly  made  and  seconded,  said  bill  was  ap- 
proved and  ordered  paid. 

There  being  no  further  business  before  the  meet- 
ing the  same  on  motion  duly  made  and  seconded, 
adjourned. 

LOUIS  H.  BROWNSTONE 

Secretary 
Approved 

LOUIS  E.  GOODMAN 

President. 

Pursuant  to  notice  duly  given,  a  meeting  of  the 
Board  of  Directors  of  Section  Seven  Corp.,  a  Cali- 
fornia corporation,  was  held  at  the  office  of  the  cor- 
poration, in  San  Francisco,  California,  on  Tuesday, 
February  28,  1939,  at  the  hour  of  2:30  o'clock  P.  M. 
of  said  day. 

Present:  Directors  Nathan,  Goodman,  Brown- 
stone,  and  Dessauer;  Absent,  Director  Fisher. 

Mr.  Goodman,  the  president,  presided,  and  Mr. 
Brownstone,  the  Secretary,  acted  as  secretary. 
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On  motion  duly  made  and  seconded,  it  was, 
Resolved,  that  a  dividend  of  $6.00  per  share  be 
forthwith  paid  to  the  stockholders  of  this  corpora- 
tion of  record  as  of  the  close  of  business  on  Feb- 
ruary 28,  1939,  payable  out  of  earned  surplus  to  the 
extent  thereof  available  and  as  to  any  balance  out 
of  depletion  reserve. 

It  is  further  Resolved,  that  the  officers  of  the  cor- 
poration be  and  they  are  hereby  authorized,  with- 
out further  action  on  the  part  of  the  Board  of  Di- 
rectors, to  pay  monthly  in  the  same  manner  such 
dividend  as  is  proper,  after  making  provision  for 
the  setting  up  of  necessary  and  proper  reserves. 

There  being  no  further  business  before  the  meet- 
ing, the  same  on  motion  duly  made  and  seconded, 
adjourned. 

LOUIS  H.  BROWNSTONE, 

Secretary. 
Approved 

LOUIS  E.  GOODMAN 

President. 

[Endorsed] :  Piled  Jan.  15, 1942. 

Whereupon  counsel  for  plaintiff  offered  in  evi- 
dence a  copy  of  the  profit  and  loss  account  and  a 
statement  of  receipts  and  [17]  disbursements  of  the 
corporation  during  the  fiscal  period  in  question, 
and  without  objection  said  document  was  received 
in  evidence  as  plaintiff's  exhibit  #3. 
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PLAINTIFF'S  EXHIBIT  No.  3 

SECTION  SEVEN  CORP. 
PROFIT  AND  LOSS  ACCOUNT 

Year  ended  June  30,  1939 
Income 

Royalties— oil    $29,409.29 

Royalties — gas   22.35 


Total  Income  $29,431.64 

Expenses 

Accountant's  fee  460.75 

Attorneys'  fees  1,372.50 

Miscellaneous  office  expense 25.08 

Stationery  and  office  supplies 12.62 

Taxes 

California  franchise  $  6,163.47 

Federal  capital  stock 2,000.00 


Fresno  County  land 

34.91 

8,198.38 

Telephone  and  telegraph 

23.03 

Total  expenses  

10,092.36 


Net  Profit— before  depletion $19,339.28 

Depletion  allowance  8,093.70 


Net  Profit  to  Surplus $11,245.58 

ANALYSIS  OF  EARNED  SURPLUS 

Balance  July  1,  1938 $24,489.02 

Add;  Net  profit  for  year  ended  June  30,  1939 11,245.58 


$35,734.60 
Deduct:  Federal  income  tax  (Corporate 
taxable  fiscal  year  ended  Oc- 
tober 31,  1938) $14,752.31 

Dividends  paid  18,883.07 


32,635.38 
Balance  June  30,  1939 $  3,099.22, 
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Purchases — None 
Orders — None 
Com  mitments — None 
Sales — oil  and  gas  above 

Agreements — Rights   of   way   executed  in  order  to   avoid 

condemnation  proceedings,  as  shown  in  the  attached 

minutes. 

As  shown  by  the  minutes  of  the  meeting  held  on  Oct. 

10,  1939,  the  corporation  consented  to  the  assignment  by 

Petroleum  Securities  Company,  in  voluntary  dissolution, 

of   its   right,   title   and   interest   in  and  to   the  oil  lease 

covering  the  property  owned  by  the  corporation  to  the 

stockholders  of  Petroleum  Securities  Company. 

The   foregoing   consent   was   executed  by  the  corpora- 
tion at  the  request  of  Petroleum  Securities  Company,  one 
of  the  lessees,  solely  for  their  convenience. 
Contracts:    None. 
Acquisition  of  property  for  stock :  None 

SECTION  SEVEN  CORP. 

STATEMENT  OF  RECEIPTS  AND  DISBURSEMENTS 

July  1,  1938  to  June  30,  1939. 
Receipts : 

Royalties  on  oil  and  gas $22,994.63 

Rights  of  way 81.58 

Donated  Capital  surplus 352.71 

Collection  of  advance  to  stockholder 30.30 


Total  Receipts  $23,459.22 

Balance  Cash  July  1,  1938 28,190.84 

$51,650.06 

Disbursements 

Dividends  paid  21,200.00 

Federal  income  tax 6,876.16 

Federal  capital  stock  tax 1,000.00 

State  franchise  tax 6,163.47 

Taxes  on  real  estate 34.91 

Accountant's  fees  460.75 

Attorneys'  fees  1,372.50 

Attorneys'  fees — cost  of  clearing  title 515.92 
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Advance  to  stockholder 30.30 

Miscellaneous  office  expense 25.08 

Stationery    12.62 

Telephone  23.03 


$37,714.74 
Balance  cash  June  30,  1939 13,935.32 


$51,650.06 

SECTION  SEVEN  CORP. 
COMPARATIVE  BALANCE  SHEET 

Balance  Balance  Increase 

Sheet  Sheet                            0f 

July  1  June  30  Decrease 

1938  1939 

Assets 

Cash  in  Bank 28,190.84  13,935.32       14,255.52 

Accounts  Receivable  — 

accrued  royalties  6,437.01        6,437.01 

fLand    102,791.88  103,226.22  434.34 

Lease  Costs 33,898.35  33,898.35 

Organization    83.95  83.95             — 


164,965.02     157,580.85        7,384.17 


EXPLANATION  OF  CHANC4ES 

t Attorneys'  fees — to  clear  title — increase $515.92 

Less:  Rights  of  way  granted — decrease 81.58 


Net  Increase  $434.34 


Liabilities  and 
Capital 

Reserve  for  Federal  Income 
tax   —  6,876.15        6,876.15 

Reserve  for  Federal  Capital 

Stock  tax 1,000.00        1,000.00 

♦Reserve  for  Depletion  (Fed- 
eral percentage  allowance)  39,776.00      45,552.77        5,776.66 

Capital 

Capital  stock  100,700.00    100,700.00  — 
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Salance 

Balance 

Increase 

Sheet 

Sheet 

of 

July  1 

June  30 

Decrease 

1938 

1939 

Surplus 

Donated  24,489.02        3,099.22       21,389.80 


164,965.02     157,580.85        7,384.17 


•Depletion  allowance  for  year  July  1,  1938  to  June 

30,  1939— increase $8,093.70 

Less:  Dividends  paid  from  percentage  depletion 2,316.93 


Net  Increase  $5,776.77 

See  profit  and  loss  account  and  analysis  of  surplus. 

[Endorsed] :  Filed  Jan.  15,  1942. 

Aside  from  the  collection  of  royalties  under  the 
lease  and  the  disbursal  of  these  royalties  by  way  of 
dividends  to  the  stockholders,  the  only  other  cor- 
porate acts  of  any  kind  performed  by  the  corpora- 
tion during  this  period  of  years,  were  the  execu- 
tion of  a  number  of  rights-of-way  to  the  County  of 
Fresno,  various  other  oil  companies  and  the  Pa- 
cific Gas  &  Electric  Co.  These  rights-of-way  were 
executed  in  accordance  with  the  custom  of  oil  com- 
panies to  execute  reciprocal  rights-of-way  to  per- 
mit the  development  of  an  entire  field  without  hin- 
drance or  delay  of  any  kind  and  were  not  executed 
in  return  for  any  substantial  consideration.  They 
were  executed  at  the  request  of  the  lessee  to  facili- 
tate the  development  of  the  property  and  also  to 
avoid  the  necessity  of  any  condemnation  proceed- 
ing being  brought  to  acquire  rights-of-way.  The 
royalties    which    the    corporation    received    during 
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the  fiscal  year  in  question  under  the  terms  of  the 
lease  were  all  cash  payments  made  by  the  lessee 
to  the  corporation.  This  was  true  during  the  entire 
period  of  the  life  of  the  corporation,  as  well  as  dur- 
ing the  fiscal  year  in  question. 

Cross  Examination 

By  Esther.  B.  Phillips, 

Assistant  United  States  Attorney 
Under  the  lease,  plaintiff's  exhibit  #1,  the  lessor 
has  an  option  to  receive  oil  in  kind,  which  can  be 
exercised  only  once  each  year.  The  document  speaks 
for  itself.  The  option  to  take  oil  in  kind  has  never 
been  exercised  by  Section  Seven  Corp.  There  was 
no  occasion  for  a  formal  notice  to  the  lessee  [18] 
whether  or  not  the  option  would  be  exercised  or 
would  not  be  exercised,  unless  the  option  was  exer- 
cised. In  the  absence  of  notice,  the  lessee  is  bound 
to  pay  only  in  cash.  The  lessee  forwards  the  cor- 
poration a  statement  of  royalties,  plus  a  check  for 
the  previous  month's  royalty  on  the  20th  day  of 
the  succeeding  month.  The  royalty  statement  shows 
the  amount  of  the  production  of  oil  and  gas,  the 
amount  of  the  sales  of  oil  and  gas  and  the  amount 
of  royalties.  If  we  desire,  we  have  the  opportunity 
to  make  a  check  or  examination  of  the  actual  pro- 
duction records.  At  no  time  during  the  meetings  of 
the  Board  of  Directors,  or  at  any  meeting  of  the 
officers  was  there  ever  any  discussion  on  whether  we 
would  accept  royalties  in  cash  or  in  kind.  The  ques- 
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tion  of  voting  to  accept  royalties  in  cash  never 
arose.  We  have  never  done  anything  except  receive 
the  cash.  During  this  period  we  executed  five  sepa- 
rate rights-of-way,  and  on  one  occasion  the  Stand- 
ard Oil  Company  paid  us  $81.00  in  return  for  the 
execution  of  the  right-of-way.  The  right-of-way 
would  have  been  executed  anyway;  they  offered  us 
this  sum  as  a  consideration  and  we  did  not  refuse  it. 
The  $81.00,  I  believe,  was  for  one  right-of-way.  A 
right-of-way  would  be  requested  from  either  our 
lessee  or  ourselves.  If  the  lessee  wanted  us  to  exe- 
cute the  right-of-way,  we  executed  it.  The  papers 
would  ordinarily  be  prepared  by  the  person  who 
desired  the  right-of-way  and  forwarded  to  us  with 
a  request  for  execution.  We  submitted  it  to  the 
lessee  and  if  the  lessee  approved  it  in  writing  we 
executed  it.  This  is  a  reciprocal  arrangement  among 
the  people  in  the  oil  business  and  a  practice  in  the 
industry.  It  is  to  everybody's  interest  to  be  liberal 
about  giving  rights-of-way. 

The  formation  of  the  corporation  in  the  fall  of 
1937  was  [19]  handled  as  follows: 

In  1937  we  knew  that  we  would  be  in  a  position 
to  execute  a  lease  of  the  property.  When  we  ac- 
quired that  knowledge  we  formed  Section  Seven 
Corp.  and  took  deeds  to  the  property  from  the  vari- 
ous individuals,  the  individual  owners.  We  executed 
a  lease  on  one-half  of  the  property  and  although 
the  title  was  not  yet  clear  the  oil  companies  accepted 
that.  Then  in  the  midst  of  the  partition  suit,  the 
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stock  was  issued  and  while  we  were  in  the  middle 
of  the  partition  suit  the  lease  was  reformed.  It 
developed  that  the  owners  of  five-sixths  of  the  in- 
terests in  this  property  were  willing  to  go  into  the 
corporation  and  execute  the  lease,  so  as  a  result  of 
the  partition  suit  the  corporation  acquired  a  five- 
sixths  interest  in  the  property,  the  Superior  Oil 
Company  acquired  a  one-sixth  interest  and  the 
property  was  partitioned  in  kind,  and  as  part  of 
that  partition  in  kind  we  executed  a  new  lease  dated 
June  3rd.,  which  covered  the  entire  remaining  five- 
sixths  interest  in  the  property.  The  private  owners 
of  the  land,  in  effect,  sold  their  land  to  the  corpora- 
tion and  received  payment  in  stock.  The  corpora- 
tion was  formed  solely  for  the  purpose  of  making 
this  lease.  Prior  to  the  formation  of  the  corpora- 
tion, it  was  known  that  the  lease  would  be  executed. 
The  corporation  was  never  formed  for  the  purpose 
of  carrying  on  or  engaging  in  any  business  other 
than  the  execution  of  this  lease  and  thereafter  the 
receipt  of  royalties  from  the  land  itself.  It  was 
formed  to  receive  the  benefits  and  advantages  of 
the  lease. 

Whereupon  counsel  for  defendant  offered  in  evi- 
dence the  original  stock  tax  assessment  and  without 
objection  the  said  assessment  was  received  in  evi- 
dence and  marked  defendant's  [20]  exhibit  A. 
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DEFENDANT'S  EXHIBIT  A 

UNITED  STATES  OF  AMERICA 

Treasury  Department 

Washington 

December  3,  1940. 

Pursuant  to  the  provisions  of  Section  661,  Chap- 
ter 17,  Title  28  of  the  United  States  Code  (Section 
882  of  the  Revised  Statutes  of  the  United  States), 
I  hereby  certify  that  the  annexed  is  a  true  copy  of 
Return  of  Capital-Stock  Tax  for  year  ended  June 
30,  1939,  executed  August  22,  1939,  filed  by  Section 
Seven  Corporation,  San  Francisco,  California,  on 
file  in  this  Department. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand,  and  caused  the  seal  of  the  Treasury  Depart- 
ment to  be  affixed,  on  the  day  and  year  first  above 
written. 

By  direction  of  the  Secretary  of  the  Treasury: 

[Seal]  S.  H.  MARKS 

Act.  Chief  Clerk, 

Treasury  Department 
By    SSF    JPW    H 
MW    WWB  WMF 

[Endorsed] :  Filed  Jan.  15,  1942. 
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Whereupon  plaintiff  and  defendant  rested  and 
the  hearing  concluded. 

The  foregoing  evidence,  together  with  the  exhibits 
mentioned,  constitutes  all  of  the  evidence  material 
to  the  issues  raised  in  this  review  and  is  to  be  in- 
cluded in  the  record  on  review  to  be  certified  in  this 
proceeding.  There  are  to  be  attached  hereto  and 
made  a  part  hereof,  on  transmission  of  the  record 
from  the  Clerk  of  the  District  Court  to  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  all  of  the  exhibits  offered  by 
plaintiff  and  defendant  and  admited  in  evidence, 
and  hereinbefore  referred  to. 

Dated:  July  17,  1942. 

LOUIS  E.  GOODMAN 
LOUIS  H.  BROWNSTONE 

Attorneys  for  Plaintiff 
The  foregoing  statement  of  evidence  is  approved 
by  the  undersigned,  as  attorney  for  defendant. 

Dated:  July  17,  1942. 

FRANK  J.  HENNESSY 
Attorney  for  Defendant. 

[Endorsed] :  Filed  Jul.  18, 1942.  [21] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Good  cause  appearing  therefor,  it  is  hereby 
Ordered  that  the  original  exhibits  heretofore  in- 
troduced at  the  trial  of  this  action  be  sent  to  the 
Circuit  Court  of  Appeals  in  lieu  of  copies  thereof, 
as  part  of  the  record  on  appeal  in  this  action,  to  be 
returned  to  this  Court  upon  the  final  disposition  of 
this  cause  on  appeal. 

Dated :  July  20th,  1942. 

MICHAEL  J.  ROCHE 

Judge 

[Endorsed] :  Filed  Jul.  20,  1942.  [22] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  ON  APPEAL  AND  DOCKET  ACTION 

Good  Cause  appearing  therefor,  it  is  hereby 
Ordered  that  the  time  within  which  the  record 
on  appeal  may  be  filed  with  the  Clerk  of  the  Circuit 
Court  of  Apj^eals  for  the  Ninth  Circuit,  and  the 
action  docketed  in  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  be  and  the  same  is  hereby  ex- 
tended to,  to  and  including  September  27,  1942. 

Dated:  August  26th,  1942. 

A.  F.  ST.  SURE 

Judge 

[Endorsed] :  Filed  Aug.  26,  1942.  [23] 
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[Title  of  District  Court  and  Cause.] 
SECTION  SEVEN  CORP.,  a  corporation, 

vs. 

CLIFFORD   C.   ANGLIM,   Collector   of   Internal 
Revenue  for  the   First  District  of  California 
DOCKET  ENTRIES 
Docket  No.  21651-W 


Filed  complaint,  issued  summons. 
Filed  summons  ex  returned  9-23. 
Filed  ord.  ex  deft's.  time  to  file  an- 
swer. 
Filed  answer  of  deft. 
Filed  notice  of  motion  to  set  for  trial. 
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1941 
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June 
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Dec. 

4— 

1942 

Jan. 

6— 

7— 

9— 

12— 

13— 

15— 

21— 

22—6. 

Feb. 

4—7. 

Ord.  mo.  to  set  for  trial  dropped  from 

calendar. 
Ord.  set  for  trial  Dec.  4,  1941. 
Ord.  trial  con.  to  Jan.  6,  1942. 

Ord.  case  to  trial  on  trial  calendar,  etc. 
Ord.  con.  to  Jan.  9  for  trial 
Ord.  case  to  trial  on  trial  calendar,  etc. 
Ord.  case  to  trial  on  trial  calendar,  etc. 
Ord.  reset  for  trial  Jan.  15 
Trial  before  the  Court,  Norcross,  J., 
evid.  intro.,  briefed  in  10-10-5  days. 
Filed  1  Vol.  of  Reporter's  Transcript. 
Filed  pltff's  opening  memo. 
Filed  deft's.  brief. 
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1942 

Feb.  10 — 8.     Filed  pltff's  reply  memo. 

26 —       Ord.  case  submitted  to  Judge  Norcross 

Mailed  notice. 
28 —        Ord.  case  dismissed  and  judgt.  enter 
in    favor    of    deft,    and    for    costs. 
Mailed  notice. 
9.     Filed  decision. 
Mar.    6 —       Lodged  findgs. 
Apr.  27—10.  Filed  findgs. 

11.  Filed   judgt.   in   favor   of   deft,   with 

costs.  Mailed  no.  Made  Judgt.  Roll. 

12.  Filed   memo,   of   costs   and   disburse- 

ments. 
July  18 — 13.  Filed  no.  of  appeal.  Mailed  no. 

14.  Filed  cost  bond  on  appeal. 

15.  Filed  stip.  re.  contents  of  record  on 

appeal. 
20 — 16.  Filed    ord.    allowing    exhibits    to    be 
transmitted  to  CCA. 
Aug.  26 — 17.  Filed  order  ex.  time  docket  appeal. 

[24] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  24 
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pages,  numbered  from  1  to  24,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Section  Seven  Corp.,  a 
Corp.,  vs.  Clifford  C.  Anglim,  Collector  of  Internal 
Revenue  for  the  First  District  of  California  No. 
21651-W,  as  the  same  now  remain  on  file  and  of 
record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  Three  dollars  and  thirty-five 
cents  ($3.35)  and  that  the  said  amount  has  been 
paid  to  me  by  the  Attorney  for  the  appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  15th  day  of  September, 
A.  D.  1942. 

[Seal]  WALTER  B.  MALING, 

Clerk 
WM.  J.  CROSBY 

Deputy  Clerk  [25] 
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[Endorsed]:  No.  10253.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Section 
Seven  Corp.,  a  corporation,  Appellant,  vs.  Clifford 
C.  Anglim,  Collector  of  Internal  Revenue  for  the 
First  District  of  California,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  September  17,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  10253 

SECTION  SEVEN  CORP.,  a  corporation, 

Plaintiff  and  Appellant 

vs. 

CLIFFORD  C.  ANGLIM,  etc., 

Defendant  and  Respondent. 

STATEMENT  OF  POINTS 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 
The  following  are  the  points  upon  which  appel- 
lant intends  to  rely  on  this  appeal. 
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I. 

The  District  Court  erred  in  holding  and  deciding 
that  appellant  was  carrying  on  or  doing  business 
during  the  capital  stock  tax  year  ending  June  30, 
1939. 

II. 

The  District  Court  erred  in  holding  and  decid- 
ing that  appellant  was  subject  to  the  payment  of 
the  declared  value  capital  stock  tax  imposed  by 
Section  1200  of  the  Internal  Revenue  Code  of  1939 
as  amended  for  the  year  commencing  July  1,  1938 
and  ending  June  30,  1939. 

III. 

The  District  Court  erred  in  holding  and  deciding 
that  the  sum  of  $1,051.00,  declared  value  capital 
stock  tax  imposed  by  Section  1200  of  the  Internal 
Revenue  Code  of  1939  for  the  year  commencing 
July  1,  1938  and  ending  June  30,  1939,  was  not  er- 
roneously and  illegally  assessed  and  collected  by 
respondent  from  appellant. 

IV. 

The  Conclusions  of  Law  and  the  Decision  of  the 
District  Court  are  not  supported  by  any  substantial 
evidence  and  the  decision  of  the  District  Court  is 
not  in  accordance  with  law. 

Dated :  September  17th,  1942. 

LOUIS  E.  GOODMAN 
LOUIS  H.  BROWNSTONE 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  Sep.  18,  1942. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD 
TO  BE  PRINTED  ON  APPEAL 

Appellant  hereby  designates  for  inclusion  in  the 
printed  record  on  appeal  the  entire  record  as  filed 
in  the  above  entitled  Court. 

Dated:  September  17th,  1942. 

LOUIS  E.  GOODMAN, 
LOUIS  H.  BROWNSTONE 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  Sep.  18,  1942. 
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No.  10,253 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Section  Seven  Corp. 
(a  corporation), 

vs. 


Appellant, 


Clifford  C.  Anglim,  Collector  of  Inter- 
nal Revenue  for  the  First  District  of 
California, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


I. 

JURISDICTION. 

This  is  a  proceeding  to  review  a  decision  of  the 
United  States  District  Court  for  the  Northern  District 
of  California  Southern  Division,  dated  April  24,  1942 
and  filed  and  entered  April  27, 1942,  adjudging  and  de- 
creeing that  appellant  is  not  entitled  to  recover  from 
appellee  the  sum  of  $1051.00  capital  stock  taxes  paid 
for  the  taxable  year  commencing  July  1,  1938  and  end- 
ing June  30,  1939. 

Appellant  filed  its  capital  stock  tax  return  for  said 
year  and  paid  said  amount  to  appellee  on  August  30, 


1939.  On  November  18,  1939,  a  claim  for  refund  was 
filed  on  the  ground  that  petitioner  was  not  carrying 
on  or  doing  business  during  the  year  and  was  there- 
fore not  subject  to  the  declared  value  excess  profits 
tax  imposed  under  the  provisions  of  Sections  1200  to 
1207  of  the  Internal  Revenue  Code  of  1939,  as 
amended.  The  Commissioner  of  Internal  Revenue  re- 
jected said  claim  on  February  19,  1940  and  gave  writ- 
ten notice  of  such  rejection,  as  provided  by  Statute. 
Suit  was  filed  in  the  District  Court  against  appellee 
for  said  amount  on  September  23,  1940.  (Complaint 
R.  2  to  4,  Answer  R.  5.) 

Jurisdiction  of  the  District  Court  is  sustained  by 
Section  24,  subdivisions  5  and  20  of  the  Judicial  Code 
as  amended,  Title  28  U.S.C.A.  Section  41. 

Jurisdiction  of  this  Court  to  review  the  decision  of 
the  District  Court  of  Appeals  is  sustained  by  sub- 
section a-1  of  Section  128  of  the  Judicial  Code  as 
amended,  Title  28  U.S.C.A.  Section  225. 


II. 

STATEMENT  OF  THE  CASE. 

Appellant  was  incorporated  November  19,  1937  un- 
der the  laws  of  the  State  of  California  for  the  purpose 
of  acquiring  the  interests  of  certain  tenants-in-common 
in  and  to  Section  7,  Title  20  South,  Range  16  East,  M. 
D.  B.  &  M.,  Fresno  County,  California. 

In  the  year  1911  legal  title  to  this  property  was 
vested  in  the  Mercantile  Trust  Company  by  the  then 


owners.  The  trust  company  was  to  dispose  of  the  prop- 
erty, which  was  prospective  oil  property,  in  accordance 
with  the  directions  of  a  committee  of  the  owners.  (R. 
15.) 

Prior  to  1937  every  member  of  the  committee  had 
died  and  a  majority  of  the  owners  had  died.  As  a 
result,  the  equitable  title  to  the  property  had  become 
involved.  (R.  15.) 

In  1937  Seaboard  Oil  Company  of  Delaware  offered 
to  lease  the  property  for  the  purpose  of  drilling  for 
oil.  It  was  necessary  to  clear  title  to  the  property  by 
partition  through  Court  action.  (R.  58.) 

Appellant  was  formed  to  acquire  the  interests  of 
the  owners  as  determined  in  the  partition  suit  and  to 
execute  an  oil  lease  to  the  Seaboard  Oil  Company  of 
Delaware.  Owners  of  an  undivided  five-sixths  interest 
in  the  land  conveyed  their  interests  in  the  land  to  the 
corporation;  the  corporation  executed  an  oil  lease 
toward  the  end  of  the  year  1937  covering  one-half  of 
the  land  and  commenced  the  partition  proceeding.  As 
a  result  of  the  partition  suit,  the  property  was  parti- 
tioned in  kind  and  the  corporation  acquired  five-sixths 
of  Section  7,  and  one-sixth  was  partitioned  to  an 
owner,  who  did  not  convey  his  interest  in  the  land  to 
the  corporation.  (R.  58-59.) 

For  and  in  consideration  of  the  transfer  of  the  in- 
terests of  the  owners  in  the  property  to  appellant, 
appellant  issued  530  shares  of  its  capital  stock.  (R.  59.) 

On  June  3,  1938,  the  lease  of  one-half  the  land  pre- 
viously executed  was  cancelled  and  a  new  oil  lease  was 


executed  by  which  the  entire  five-sixths  interest  in  the 
property  acquired  by  appellant  was  leased  to  the  Sea- 
board Oil  Company  of  Delaware.  (R.  59.)  This  lease 
is  plaintiff's  exhibit  No.  1.    (R.  16  to  39.) 

Under  the  provisions  of  said  lease,  appellant  was 
entitled  to  receive  a  royalty  on  all  oil  produced  equal 
to  one-sixth  of  its  value  and  one-sixth  of  the  net  pro- 
ceeds of  all  gas  produced  and  sold.  The  lease  gave 
lessor  the  option  to  receive  the  oil  royalty  in  oil  de- 
livered in  tanks  on  the  leased  premises  provided  sixty 
days'  notice  of  the  exercise  of  the  option  was  given 
and  provided  further  that  the  option  could  be  exer- 
cised only  once  in  any  one  year.  (Section  1  of  Exhibit 
A. — R.  19;  Finding  II.  R.  9.)  In  the  absence  of  the 
exercise  of  this  option,  the  royalty  was  payable  in  cash. 

Drilling  was  done  pursuant  to  the  terms  of  this 
lease ;  oil  was  found  in  September  1938,  and  appellant 
received  the  first  royalty  in  October  1938.  Oil  con- 
tinued to  be  produced  and  by  -Tune  30,  1939,  appellant 
had  received  oil  royalties  of  $29,409.29  and  gas  royal- 
ties of  $22.35.    (R.  54,  Finding  III,  R.  10.) 

Appellant  received  no  other  income,  save  a  nominal 
sum  for  rights-of-way  granted  pursuant  to  a  custom 
of  the  oil  industry  and  in  order  to  avoid  condemnation 
proceedings.  (Finding  III— R.  10;  R.  56,  R.  58.) 

Although  appellant  had  an  option  to  receive  oil  in 
kind,  this  option  was  never  exercised.  At  no  time  dur- 
ing the  meetings  of  the  Board  of  Directors  was  there 
ever  any  discussion  respecting  the  exercise  of  the  op- 
tion to  take  royalties  in  kind.  The  question  never 
arose  and  nothing  has  been  done  by  the  corporation 


except  to  receive  the  cash  royalty.  (R.  57-58.)  The 
royalties  received  were  distributed  in  the  form  of 
dividends  to  the  shareholders  and  no  further  or  other 
corporate  activity  other  than  as  outlined  above  was 
engaged  in.  (R.  56 — Finding  V — R.  10.)  The  corporate 
activity  of  appellant  was  exercised  through  its  officers 
and  Board  of  Directors.  It  had  no  regular  employees 
and  its  expenditures  consisted  of  miscellaneous  ex- 
penses for  telephone,  office  supplies,  taxes,  and  fees  of 
accountants  and  attorneys.    (Finding  V,  R.  10.) 

The  corporation  was  formed  solely  for  the  purpose 
of  acquiring  title  to  the  property,  executing  an  oil 
lease  and  thereafter  receiving  royalties  and  distribut- 
ing these  royalties  in  the  form  of  dividends  to  the 
shareholders  of  the  corporation.  (R.  59.) 

Appellant  filed  its  capital  stock  tax  return  for  the 
taxable  year  commencing  July  1,  1938  and  ending- 
June  30,  1939,  and  paid  a  tax  of  $1051.00  to  appellee 
on  August  30,  1939.  A  claim  for  refund  was  filed  on 
the  ground  that  appellant  was  not  carrying  on  or  doing 
business  during  the  taxable  year,  and  denied  by  the 
Commissioner  of  Internal  Revenue,  and  thereafter 
suit  was  brought  for  the  recovery  of  the  amount  of 
the  tax.  (Finding  IV,  R.  10.) 

The  sole  ground  upon  which  the  District  Court  held 
that  appellant  was  carrying  on  or  doing  business  dur- 
ing the  taxable  year  in  question  was  that  under  the 
terms  of  the  lease  with  the  Seaboard  Oil  Company  of 
Delaware,  plaintiff's  Exhibit  No.  1,  appellant  had  an 
unexercised  right,  once  in  any  calendar  year,  to  de- 
mand an  oil  royalty  in  kind  rather  than  in  cash.  (R. 
10-11.) 


III. 

STATEMENT  OF  ERRORS  RELIED  UPON. 
The  District  Court  erred  in: 

1.  Holding  and  deciding  that  appellant  was  carry- 
ing on  or  doing  business  during  the  tax  year  ending 
June  30,  1939. 

2.  Holding  and  deciding  that  appellant  was  sub- 
ject to  the  payment  of  the  declared  value  capital  stock 
tax  imposed  by  Section  1200  of  the  Internal  Revenue 
Code  of  1939  as  amended  for  the  year  commencing 
July  1,  1938,  and  ending  June  30,  1939. 

3.  Holding  and  deciding  that  the  sum  of  $1051.00 
declared  value  capital  stock  tax  imposed  by  Section 
1200  of  the  Internal  Revenue  Code  of  1939  for  the 
year  commencing  July  1,  1938  and  ending  June  30, 
1939,  was  not  erroneously  and  illegally  assessed  and 
collected  by  respondent  from  appellant. 

4.  That  the  Conclusions  of  Law  and  the  Decision 
of  the  District  Court  are  not  supported  by  any  sub- 
stantial evidence  and  the  decision  of  the  District 
Court  is  not  in  accordance  with  law. 


IV. 

ARGUMENT. 
THE  DECISION  OF  THE  DISTRICT  COURT. 

The  District  Court  held  that  the  failure  of  appellant 
to  exercise  a  right  to  demand  deliveries  of  royalties 
in  kind  rather  than  in  cash  involved  an  affirmative  act 
constituting  the  doing  of  business  within  the  meaning 


of  the  decisions  of  this  Court  in  Kettleman  Hills 
Royalty  Syndicate  v.  Commissioner,  116  Fed.  (2d) 
382  and  U.  S.  v.  Trust  No.  B-1, 107  Fed.  (2d)  22. 

These  cases  hold  that  the  existence  of  such  a  right, 
under  the  decision  of  the  U.  S.  Supreme  Court  in  the 
case  of  Morrissey  v.  Commissioner,  296  U.  S.  344,  80 
L.  Ed.  263,  conferred  upon  the  trust  in  question  the 
power  to  exercise  a  business  judgment.  These  trusts 
were  therefore  held  to  be  associations  corporate  in 
character,  taxable  under  the  provisions  of  the  Revenue 
Laws  denning  taxable  associations. 

These  cases,  decided  under  a  different  statute  under 
which  the  power  to  do  business,  rather  than  the  doing 
of  business,  is  the  criterion  of  taxability,  were  held  to 
govern  the  case  at  bar. 


V. 

SUMMARY  OF  ARGUMENT. 

Appellant  was  not  engaged  in  the  carrying  on  or 
doing  of  business  during  the  taxable  year  ending  June 
30,  1939  by  reason  of  the  fact  that  it  had  a  right  to 
demand  delivery  of  royalty  in  kind.  Although  the  right 
to  exercise  such  a  choice  confers  a  power  to  act,  the 
failure  to  exercise  the  granted  option  does  not  involve 
action.  The  capital  stock  tax  imposed  upon  corpora- 
tions which  carry  on  or  do  business  is  not  imposed 
upon  appellant  by  reason  of  such  failure  to  act. 


VI. 

ARGUMENT. 

The  question  for  decision  is  whether  or  not,  Section 
Seven  Corp.,  appellant  herein,  is  subject  to  the  pay- 
ment of  the  declared  value  capital  stock  taxes  imposed 
by  Section  1200  of  the  Internal  Revenue  Code  of  1939, 
as  amended,  for  the  year  commencing  July  1,  1938  and 
ending  June  30,  1939. 

Section  1200,  subdivision  a,  reads  as  follows: 

"For  each  year  ending  June  30,  beginning  with 
the  year  ending  June  80,  1939,  there  shall  be  im- 
posed upon  every  domestic  corporation  with  re- 
spect to  carrying  on  or  doing  business  for  any 
part  of  such  year  an  excise  tax  of  $1  for  each 
$1,000  of  the  adjusted  declared  value  of  its  capital 
stock." 

The  tax  is  imposed  if  a  corporation  actually  carries 
on  or  does  business  during  any  part  of  the  taxable 
year.  The  doing  of  business  and  not  the  power  of  the 
corporation  to  do  business  is  the  controlling  factor. 
Whether  or  not  plaintiff  is  subject  to  the  tax  imposed, 
depends  upon  whether  or  not  it  actually  carried  on  or 
did  business  during  any  part  of  the  taxable  year 
hereinbefore  referred  to. 

The  Commissioner  of  Internal  Revenue  in  his  regu- 
lations 64,  Article  43,  in;  force  for  the  taxable  year  in 
question,  specifies  that  a  corporation  shall  not  be  held 
to  be  doing  business  under  the  capital  stock  tax  act  in 
a  case  in  which  its  activities  are  limited  to:  "2.  The 
disposition  of  the  avails  of  property  and  the  doing 
only  of  such  acts  as  may  be  necessary  for  the  mainte- 


nance  of  its  corporate  status  in  a  case  in  which  the  cor- 
poration either  was  organized  for  or  has  reduced  its 
activities  to  the  mere  ownership  and  holding  of  specific 
property." 

The  first  income  tax  levied  upon  corporations  was 
imposed  upon  the  carrying  on  or  doing  of  business 
and  the  question  was  early  presented  as  to  whether  or 
not  the  receipt  of  rent  or  royalty  from  property  and 
the  distribution  of  such  rent  or  royalty  to  stockholders 
constituted  the  actual  carrying  on  or  doing  of  busi- 
ness. A  number  of  Supreme  Court  decisions  establish 
that  such  activities  do  not  constitute  the  doing  or 
carrying  on  of  business. 

In  McCoach  v.  MinehiU  By.,  228  U.S.  295,  57  L.  Ed. 
842,  a  railroad  company  had  leased  all  of  its  property 
at  an  annual  rental  and  was  collecting  the  rental  and 
distributing  it.  The  corporation  kept  and  maintained 
its  offices  and  paid  the  usual  and  ordinary  expenses 
incident  thereto.  In  holding  that  the  acts  of  the  cor- 
poration did  not  constitute  the  doing  of  business  under 
the  Federal  Corporate  Tax  Act  imposed  upon  the 
actual  carrying  on  of  business,  the  Court  spoke  as 
follows : 

"The  distinction  is  between  (a)  the  receipt  of 
income  from  outside  property  or  investments  by 
a  company  that  is  otherwise  engaged  in  business ; 
in  which  event  the  investment  income  may  be 
added  to  the  business  income  in  order  to  arrive  at 
the  measure  of  the  tax;  and  (b)  the  receipt  of  in- 
come from  property  or  investments  by  a  company 
that  is  not  engaged  in  business  except  the  busi- 
ness of  owning  the  property,  maintaining  the  in- 
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vestments,  collecting  the  income,  and  dividing  it 
among  its  stockholders.  In  the  former  case  the  tax 
is  payable;  in  the  latter  not." 

In  U.  S.  v.  Emery  Co.,  59  L.  Ed.  825,  237  U.S.  28,  a 
corporation  was  engaged  in  the  collection  of  rent  from 
a  single  lease  and  the  distribution  of  this  rental  to  its 
shareholders.  In  holding  that  the  corporation  was  not 
engaged  in  or  doing  business,  the  Court  stated : 

"The  claimants'  characteristic  charter  f miction, 
and  the  only  one  that  it  was  carrying  on,  was  the 
bare  receipt  and  distribution  to  its  stockholders 
of  rent  from  a  specified  parcel  of  land.  Unless  its 
bare  existence  as  an  intermediary  was  doing  busi- 
ness, it  is  hard  to  imagine  how  it  could  be  less 
engaged. 

"Judgment  affirmed." 

In  Von  Baumbach  v.  Sargent  Land  Co.,  61  L.  Ed. 
460,  242  U.S.  503,  a  corporation  was  formed  to  ac- 
quire, operate  and  dispose  of  large  tracts  of  timber 
land.  Although  a  large  portion  of  the  land  of  the  cor- 
poration was  leased,  the  corporation  during  the  year 
disposed  of  certain  land  and  sturnpage,  rented  and 
leased  other  portions  of  the  land  and  allowed  portions 
of  the  land  to  be  used  for  school  house  purposes  and 
public  park  purposes.  The  Court  held  that  the  activi- 
ties of  the  corporation  in  selling  property  and  stum- 
page,  and  granting  leases,  constituted  the  doing  of 
business  and  in  so  holding  the  Court  spoke  as  follows : 
"It  is  evident,  from  what  this  Court  has  said  in 
dealing  with  the  former  cases,  that  the  decision 
in  each  instance  must  depend  upon  the  particular 
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facts  before  the  court.  The  fair  test  to  be  derived 
from  a  consideration  of  all  of  them  is  between  a 
corporation  which  has  reduced  its  activities  to  the 
owning  and  holding  of  property  and  the  distribu- 
tion of  its  avails,  and  doing  only  the  acts  neces- 
sary to  continue  the  status,  and  one  which  is  still 
active  and  is  maintaining  its  organization  for  the 
purpose  of  continued  efforts  in  the  pursuit  of 
profit  and  gain,  and  such  activities  as  are  essential 
to  those  purposes." 

The  question  determined  by  the  foregoing  Supreme 
Court  cases  is  the  same  question  presented  in  any  case 
where  it  is  necessary  to  decide,  under  the  capital  stock 
tax  act,  whether  or  not  a  corporation  is  doing  busi- 
ness; and  the  Courts  have  consistently  followed  the 
same  doctrine  in  cases  arising  under  the  capital  stock 
tax  act. 

See: 

U.   S.  Mercury  Mines  Co.  v.   Viley,  20  Fed. 

Supp.  734; 
Rose  v.  Nunnally  Investment  Company,  22  Fed. 
(2d)  102. 

The  same  question  was  presented  to  the  Circuit 
Court  for  the  Ninth  Circuit  in  the  case  of  U.  S.  v. 
Hotchkiss  Company,  25  Fed.  (2d)  958,  CCA.  9.  The 
Hotchkiss  Company  instituted  an  action  against  the 
United  States  to  recover  capital  stock  taxes  paid  for 
the  year  ending  June  30,  1924  and  for  the  four  years 
immediately  preceding.  The  corporation  had  been  or- 
ganized for  the  sole  purpose  of  owning  and  holding 
20,000  acres  of  timber  land  in  Del  Norte  County  and 
reselling  the  whole  at  a  profit,    It  issued  bonds  and 
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from  time  to  time  levied  and  collected  assessments  on 
its  capital  stock.  In  order  to  avoid  condemnation  pro- 
ceedings, it  sold  a  strip  of  land  to  Del  Norte  County 
for  highway  purposes  for  $5000.00.  It  paid  its  secre- 
tary a  salary  of  $50.00  per  month,  and  its  president, 
$150.00  per  month.  It  maintained  its  corporate  exist- 
ence, but  never  sold  any  part  of  its  land,  other  than 
the  strip  of  land  to  Del  Norte  County  mentioned 
above.  In  holding  that  the  corporation  was  not  sub- 
ject to  the  capital  stock  tax,  the  Ninth  Circuit  Court 
spoke  as  follows: 

"The  sole  question  presented  for  decision  is: 
Was  the  defendant  in  error  carrying  on  or  doing 
business  during  the  period  in  question,  within  the 
meaning  of  the  Revenue  Acts?  If  so,  the  judg- 
ment should  be  reversed;  otherwise,  it  must  be 
affirmed. 

The  mere  substitution  of  one  mortgage  or  one 
form  of  indebtedness  for  another,  the  levy  of  stock 
assessments  to  pay  taxes,  and  interest,  the  mainte- 
nance of  corporate  existence,  the  sale  of  a  right 
of  way  for  a  public  road  to  avoid  condemnation 
proceedings,  and  the  payment  of  nominal  salaries 
to  the  secretary  and  president,  did  not,  without 
more,  constitute  carrying  on  or  doing  business, 
within  the  meaning  of  the  law.  Of  course,  we  must 
judge  the  activities  of  the  corporation  as  a  whole ; 
but  if  it  was  not  carrying  on  or  doing  business 
because  of  the  activities  mentioned,  it  has  done 
nothing  else,  and  was  not  subject  to  the  tax,  unless, 
as  contended  by  the  government,  every  corpora- 
tion organized  for  the  purpose  of  holding  prop- 
erty for  gain  or  profit  is  doing  business,  regardless 
of  its  other  activities. 
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As  said  by  the  Circuit  Court  of  Appeals  of  the 
Second  Circuit,  in  Eaton  v.  Phoenix  Securities 
Co.,  22  F.  (2d)  497:  'We  do  not  think  that  any- 
thing will  be  gained  by  an  extended  discussion  of 
*  *  *  this  tangled  subject.'  Suffice  it  to  say  that, 
under  the  authority  of  Zonne  v.  Minneapolis 
Syndicate,  220  U.  S.  187,  31  S.  Ct.  361,  55  L.  Ed. 
428,  McCoach  v.  Minehill  &  Schuylkill  Haven  R. 
Co.,  228  U.  S.  295,  33  S.  Ct.  419,  57  L.  Ed.  842, 
and  United  States  v.  Emery,  Bird,  Thayer  Realty 
Co.,  237  U.  S.  28,  35  S.  Ct."  499,  59  L.  Ed.  825,  we 
are  of  opinion  that  the  defendant  in  error  was 
not  carrying  on  or  doing  business  during  the 
period  in  question  within  the  meaning  of  the  law. 

Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S. 
503,  37  S.  Ct.  201,  61  L.  Ed.  460,  Edwards  v.  Chile 
Copper  Co.,  270  U.  S.  452,  46  S.  Ct.  345,  70  L.  Ed. 
678,  and  Phillips  v.  International  Salt  Co.,  274 
U.  S.  718,  47  S.  Ct.  589,  71  L.  Ed.  1323,  are  not 
in  conflict  with  the  earlier  decisions,  although  they 
rather  indicate  that  the  rule  of  exemption  will  not 
be  extended.  See,  also,  Lane  Timber  Co.  v.  Hyn- 
son  (C.C.A.),  4  F.  (2d)  666,  40  A.L.R.  1448; 
Cannon  v.  Elk  Creek  Lumber  Co.  (C.C.A.),  8  F. 
(2d)  996;  United  States  v.  Three  Forks  Coal  Co. 
(C.C.A.),  13  F.  (2d)  631;  Rose  v.  Nunnally  In- 
vestment Co.  (C.C.A.),  22  F.  (2d)  102. 

In  Lane  Timber  Co.  v.  Hynson,  supra,  the  Court 
said: 

'It  is  defendant's  contention  that  a  corporation 
which  does  what  its  charter  authorizes  it  to  do 
is  liable  for  the  corporation  tax,  and  that  the 
plaintiff,  because  it  was  authorized  to  hold  title 
to  the  land,  and  was  doing  so  with  the  expectation 
of  selling  at  a  profit,  was  engaged  in  business.  If  a 


14 


corporation  is  not  engaged  in  business,  it  cannot 
make  any  difference  that  what  it  is  doing  is  au- 
thorized by  its  charter.  Owning  land  is  not  doing 
business,  nor  is  paying  taxes.  Most  owners  of 
land,  whether  corporations  or  individuals  would 
be  willing  to  sell  at  a  profit.  In  our  opinion,  the 
mere  fact  that  the  plaintiff  selected  agents  who 
made  efforts  to  sell  its  land  does  not  render  it 
liable.' 

From  1906  to  1924  the  defendant  in  error  and 
its  predecessor  in  interest  owned  and  held  this 
tract  of  timber  land  as  their  only  asset.  During 
that  period  they  made  no  use  of  the  land,  added 
nothing  to  it,  took  nothing  from  it,  engaged  in 
only  such  narrow  activities  as  are  incident  to  the 
ownership  of  property  and  it  would  be  going  very 
far  to  say  that  such  corporations  are  carrying  on 
or  doing  business  within  the  meaning  of  a  revenue 
law." 

See  also: 

Sears  v.  Hassett,  111  Fed.  (2d)  961,  CCA.  1. 

Under  the  foregoing  authorities,  none  of  the  activi- 
ties of  Section  Seven  Corp.,  including  the  execution 
by  it  of  rights  of  way  under  the  circumstances  pre- 
sented, constituted  the  carrying  on  or  doing  of  busi- 
ness within  the  meaning  of  Section  1200  of  the 
Revenue  Act. 

The  cited  authorities  are  controlling  unless  their 
application  to  the  case  at  bar  has  been  changed  by 
the  decisions  of  this  Court  hi  Kettleman  Hills  Royalty 
Syndicate  v.  Commissioner,  116  Fed.  (2d)  382,  and 
U.  S.  v.  Trust  No.  B-1, 107  Fed.  (2d)  22. 
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The  Revenue  Act  has  always  denned  a  corporation 
as  follows: 

"The    term    ' corporation'    includes    associations, 
joint  stock  companies  and  insurance  companies." 

It  therefore  became  necessary  for  the  Courts  to  de- 
fine the  meaning  of  the  term  " association"  and  the 
leading  case  adopting  such  a  definition  is  Morrissey  v. 
Commissioner,  supra.  If  the  type  of  organization 
adopted  by  associates  essentially  resembles  the  cor- 
porate form,  the  association  is  taxable  as  a  corpora- 
tion, if  in  addition,  it  has  the  power  to  carry  on  or 
do  business.  Whether  or  not  business  is  actually  car- 
ried on  is  immaterial,  if  the  power  to  carry  on  business 
is  conferred  upon  the  organization.  Power  to  act, 
rather  than  action,  determines  taxable  status,  in  such 
case. 

In  U.  S.  v.  Trust  No.  B-I,  a  corporation  owning  oil 
properties  was  dissolved  and  its  assets  were  dis- 
tributed to  trustees.  The  trustees  had  the  power  to 
sell  the  oil  produced  upon  the  land  of  the  corporation, 
to  otherwise  protect  the  trust  property  and  to  sell, 
lease  or  release  the  property,  as  in  their  judgment, 
they  deemed  advisable.  The  trustees  could  drill  wells 
at  the  expiration  of  the  leases,  could  exploit  the  land 
as  owners,  and  could  release  the  entire  premises. 

In  the  Kettleman  Hills  case  the  trust  had  been 
organized  to  administer  royalty  rights  in  the  Kettle- 
man  Hills  area.  The  trustee  had  the  power  to  collect 
and  receive  royalties  for  oil  and  gas,  to  sell  oil  and 
to  do  any  and  all  things  necessary  to  develop  and 
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protect  the  property  of  the  association.  The  associa- 
tion had  the  option  to  demand  deliveries  of  royalties  in 
kind  rather  than  in  cash.  The  Court  held  that  the  right 
to  demand  delivery  in  kind  conferred  upon  the  asso- 
ciation the  power  to  do  business,  making  it  a  taxable 
association  within  the  definition  prescribed  by  Mor- 
rissey  v.  Commissioner.  In  both  the  cited  cases,  the 
question  for  determination  was  the  existence  of  a 
power  to  carry  on  or  do  business.  The  question  here 
presented  involving  capital  stock  taxes  is  whether  or 
not  appellant  actually  engaged  in  ousiness.  The  test 
is  whether  or  not  the  corporation  does  business;  not 
whether  or  not  it  has  the  power  to  do  business.  Even 
though  it  may  be  said  that  the  right  to  exercise  a 
choice  confers  a  power  to  act,  it  cannot  be  said  that 
the  failure  to  exercise  the  choice  involves  action.  The 
distinction  between  the  case  at  bar  and  the  two  cases 
hereinbefore  cited  is  clearly  pointed  out  in  the  case 
of  Sears  v.  Eassett,  111  Fed.  (2d)  961  CCA.  1. 
There  a  real  estate  trust  was  established  to  simplify 
the  holding  of  the  legal  title  to  certain  real  property 
and  to  facilitate  the  sale  and  disposition  of  the  prop- 
erty. Two  questions  were  presented: 

1.  Whether  or  not  the  trust  was  an  association 
taxable  as  a  corporation  under  the  income  tax 
law;  and, 

2.  Whether  or  not  it  was  subject  to  the  pay- 
ment of  capital  stock  taxes. 

The  Circuit  Court  of  the  First  Circuit  held  that, 
although  the  trust  was  taxable  as  an  association  under 
the  income  tax  law  since  it  had  the  power  to  do  busi- 
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ness,  it  was  not  subject  to  the  capital  stock  tax  for 
the  reason  that  although  it  had  the  power,  it  was  not 
carrying  on  or  doing  business  within  the  meaning  of 
the  capital  stock  tax  statutes.  In  so  holding  the  Court 
spoke  as  follows: 

"this  is  an  excise  tax  not  on  the  privilege  of 
doing  business  during  the  year  but  'with  respect 
to  carrying  on  or  doing  business  for  any  part  of 
such  year'.  As  the  court  held  in  United  States  v. 
Emery,  Bird,  Thayer  Realty  Co.,  237  U.S.  28,  32, 
35  S.  Ct,  499,  501,  59  L.  Ed.  825,  'The  question  is 
rather  what  the  corporation  is  doing  than  what 
it  could  do'.  In  the  case  at  bar  the  trustees  many 
years  ago  had  sold  all  the  parcels  of  real  estate 
but  one;  during  the  tax  years  now  in  question 
they  were  not  engaged  in  real  estate  operations 
nor  in  the  business  of  buying  and  selling  securi- 
ties. They  acted  merely  as  lessors  of  a  single 
building  under  a  long-term  lease  to  S.  S.  Kresge 
Co.  The  lessees  assumed  all  the  burden  of  man- 
agement, operation,  upkeep  and  insurance,  and 
paid  the  trustees  a  net  rental  plus  taxes.  The 
trustees  received  the  rent,  paid  the  taxes  and 
mortgage  interest,  added  semi-annually  to  a  time 
deposit  with  the  Massachusetts  Hospital  Life  In- 
surance Co.  for  the  purpose  of  building  up  a 
fund  to  pay  off  the  mortgage  at  the  expiration  of 
the  lease,  and  distributed  the  remainder  of  the 
rental  income  to  the  beneficiaries  quarterly.  In 
1936  and  1937  the  trustees  were  incidentally  en- 
gaged in  litigation  with  the  lessee  as  to  the  right 
of  the  latter  to  terminate  its  liability  by  assign- 
ment of  the  lease. 

It  is  recognized  that  'The  case  is  exceptional 
in  which  the  activities  of  a  corporation  for  profit 
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do  not  amount  to  doing  business  within  the  mean- 
ing of  the  Act'.  Article  42,  Treasury  Regulations 
64  (1936  ed.).  Article  43  of  these  Regulations  rec- 
ognizes as  one  of  the  exceptional  cases  'the  dis- 
tribution of  the  avails  of  property  and  the  doing 
only  of  such  acts  as  may  be  necessary  for  the 
maintenance  of  its  corporate  status  in  the  case 
in  which  the  corporation  either  was  organized  for, 
or  has  reduced  its  activities  to,  the  mere  owning 
and  holding  of  specific  property'.  In  Article  32 
of  Treasury  Regulations  64  (1934  ed.)  it  is  said: 
'The  leasing  of  all  the  property  of  a  corporation 
whereby  it  divests  itself  of  all  control  and  man- 
agement thereof,  or  the  sale  of  all  the  property 
of  a  corporation  and  the  reduction  of  its  activi- 
ties to  the  mere  collection  of  the  proceeds  of  the 
sale  on  an  installment  plan,  are  other  instances 
of  retirement  from  business'. 

We  think  the  facts  of  the  present  case  fall 
within  McCoach  v.  Minehill  Ry.  Co.,  228  U.S. 
295,  33  S.  Ct,  419,  57  L.  Ed.  842.  See  also  Zonne 
v.  Minneapolis  Syndicate,  220  U.S.  187,  31  S.  Ct. 
361,  55  L.  Ed.  428;  United  States  v.  Emery,  Bird, 
Thayer  Realty  Co.,  237  U.S.  28,  35  S.  Ct.*499,  59 
L.  Ed.  825.  In  the  McCoach  case  a  railway  cor- 
poration had  leased  its  road  to  another  com- 
pany and  had  retired  completely  from  the  main- 
tenance and  operation  of  the  road.  It  maintained 
its  corporate  organization  and  was  ready  to  re- 
sume possession  of  the  property  at  the  expiration 
of  the  lease.  It  collected  and  distributed  to  its 
stockholders  the  rental  from  the  lessee.  It  also 
maintained  a  so-called  contingent  fund  which 
involved  considerable  activity  in  investment  and 
reinvestment  in  securities  yielding  an  annual  in- 
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come  of  over  $24,000.  The  court  held  that  the 
corporation  was  not  'doing  business'  within  the 
meaning  of  the  statute.  The  dissenting  justices 
thought  that  the  investment  activities  of  the  cor- 
poration should  be  considered  'doing  business'  for 
profit.  In  this  respect  the  McCoach  case  was  a 
stronger  one  for  the  Government  than  the  case 
at  bar,  where  the  trustees  were  not  engaged  in 
managing  investments  but  merely  made  periodic 
deposits  with  the  Massachusetts  Hospital  Life 
Insurance  Co.  to  build  up  a  fund  with  which  to 
pay  off  the  mortgage  at  the  termination  of  the 
trust.  The  McCoach  case  has  been  distinguished 
on  its  facts  in  later  cases.  Von  Baumbach  v. 
Sargent  Land  Co.,  242  U.S.  503,  37  S.  Ct.  201, 
61  L.  Ed.  460;  Edwards  v.  Chile  Copper  Co.,  270 
U.S.  452,  46  S.  Ct,  345,  70  L.  Ed.  678.  It  has 
not,  however,  been  disapproved,  and  we  must 
accept  it  as  a  binding  authority.  See  Kingkade 
Hotel  Co.  v.  Jones,  D.C.  30  F.  Supp.  508. 

It  follows  that  the  district  Court  should  have 
given  judgment  for  the  appellants  in  the  amount 
of  the  capital  stock  taxes  paid  for  the  years  in 
question,  plus  interest. 

In  the  first  case  the  judgment  of  the  district 
court  is  affirmed.  In  the  second  case  the  judg- 
ment of  the  district  court  is  vacated  and  the  cause 
remanded  to  that  court  for  further  proceedings 
in  confirmity  with  this  opinion." 

If  the  distinction  between  the  power  to  do  busi- 
ness and  the  act  of  doing  business  is  borne  in  mind, 
it  is  clear  that  appellant  is  not  subject  to  the  capital 
stock  tax  heretofore  collected  by  appellee. 
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A  corporation  whose  only  business  is  collecting  regu- 
lar monthly  rental  or  royalty  payments  from  its  lessees 
and  distributing  the  proceeds  to  its  shareholders,  is 
not  subject  to  the  tax  imposed  upon  corporations  actu- 
ally conducting  business.  It  is  the  settled  rule  of 
the  decisions  of  the  Federal  Courts  that  corporations 
whose  sole  activity  is  of  this  character  shall  not  be 
subject  to  the  declared  value  capital  stock  tax. 

It  is  therefore  respectfully  submitted  that  judg- 
ment herein  should  be  reversed  with  instructions  to 
the  District  Court  to  enter  judgment  for  plaintiff 
as  prayed. 

Dated,  San  Francisco, 
November  2, 1942. 

Respectfully  submitted, 

Louis  E.  Goodman, 
Louis  H.  Brownstone, 

Attorneys  for  Appellant. 


No.  10,253 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Section"  Seven  Corp.  (a  corporation), 

Appellant, 

vs. 

Clifford  C.  Anglim,  Collector  of  Inter- 
nal Revenue  for  the  First  District  of 

California, 

Appellee. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California. 

BRIEF  FOR  APPELLEE. 


FILFO 


Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General, 

Sewall  Key, 
Paul  S.  McMahon, 

Special  Assistants  to  the  Attorney  General, 

Frank  J.  Hennessy, 

United  States  Attorney, 

PAUL,  f».  q  £m»£N  Esther  B.  Phillips, 

CLEHK  Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


PeBNAU-WalSH  PBIKTUffJ  CO.,  SAN  FBANCI8C0 


Subject  Index 


Page 

Opinion  Below    1 

Jurisdiction  1 

Question  Presented    1 

Statute  and  Regulations  Involved 2 

Statement     5 

Summary  of  Argument  9 

Argument : 

The    taxpayer    was    carrying    on    business    within    the 

meaning  of  the  capital  stock  tax  law 10 

Conclusion    16 


Table  of  Authorities  Cited 


Cases  Pages 

Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107 15 

Harmar  Coal  Co.  v.  Heiner,  34  F.  (2d)  725,  certiorari  de- 
nied, 280  U.  S.  610 15 

Kettleman  Hills  K.  S.  No.  1  v.  Commissioner,  116  F.  (2d) 

382  14 

Magruder  v.  Washington,  B.  &  A.  Kealty  Corp.,  316  U.  S. 

69  11 

United  States  v.  Emery,  237  U.  S.  28 13 

United   States  v.   Hercules  Mining  Co.,  119   F.    (2d)    288, 

certiorari  denied,  308  U.  S.  617 10 

United  States  v.  Trust  No.  B.  I.  35,  Etc.,  107  F.  (2d)  22. . .  14 

Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503 15 

Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  187 13 

Statutes 

Revenue  Act  of  1934,  c.  289,  52  Stat.  447,  Sec.  601 2 

Miscellaneous 

Treasury  Regulations  64  (1938  ed.) : 

Art.  41   2 

Art.  42   3 

Art.  43   4, 11, 12 


No.  10,253 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Section  Seven  Corp.  (a  corporation), 

Appellant, 
vs. 

Clifford  C.  Anglim,  Collector  of  Inter- 
nal Revenue  for  the  First  District  of 

California, 

Appellee. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California. 

BRIEF  FOR  APPELLEE. 


OPINION  BELOW. 

The  opinion  of  the  District  Court  (R.  7-8)  is  not 
officially  reported. 


JURISDICTION. 
This  is  an  appeal  from  a  judgment  entered  April  27, 
1942,  by  the  District  Court.  (R.  11-12.)  The  action 
arose  under  the  internal  revenue  laws  of  the  United 
States  and  is  for  recovery  of  capital  stock  taxes  paid 
for  the  taxable  period  ended  June  30,  1939,  with  legal 


interest  from  the  date  of  payment.  The  jurisdiction 
of  the  District  Court  was  invoked  under  the  provisions 
of  Section  24,  Twentieth,  of  the  -Judicial  Code,  as 
amended.  The  case  is  brought  to  this:  Court  by  notice 
of  appeal  filed  July  18,  1942.  (R.  12.)  The  jurisdiction 
of  this  Court  in  invoked  under  the  provisions  of  Sec- 
tion 128  (a)  of  the  Judicial  Code. 


QUESTION  PRESENTED. 

Whether  taxpayer  corporation  was  carrying  on  or 
doing  business  during  the  taxable  period  within  the 
meaning  of  the  applicable  capital  stock  tax  law,  Sec- 
tion 601  of  the  Revenue  Act  of  1938. 


STATUTE  AND  REGULATIONS  INVOLVED. 
Revenue  Act  of  1938,  c.  289,  52  Stat.  447 : 
SEC.  601.     CAPITAL  STOCK  TAX. 

(a)     For  each  year  ending  June  30,  beginning 

with  the  year  ending  June  30, 1938,  there  is  hereby 

imposed  upon  every  domestic   corporation  with 

respect  to  carrying  on  or  doing  business  for  any 

part  of  such  year  an  excise  tax  of  $1  for  each 

$1,000  of  the  adjusted  declared  value  of  its  capital 

stock. 
******* 

Treasury  Regulations  64  (1938  ed.)  : 

ART.  41.  Nature  and  rate  of  tax. — The  tax  is 
an  excise  tax  imposed  with  respect  to  carrying  on 
or  doing  business  during  a  taxable  year  ending 


June  30,  or  any  fractional  part  thereof.  It  is  an 
excise  tax  upon  the  exercise  of  the  privilege  of 
doing  business  and  not  upon  the  business  itself 
and  is  imposed  upon  each  corporation  with  re- 
spect to  carrying  on  or  doing  business  and  not 
upon  each  business  carried  on.  If  more  than  one 
corporation  is  engaged  in  carrying  on  a  single 
business,  each  must  file  a  return  and  pay  the  tax. 
The  tax  is  imposed  at  the  rate  of  $1  for  each  full 
$1,000  of  the  adjusted  declared  value  of  the  capital 
stock.  The  tax  may  not  be  apportioned  under  any 
circumstances.  If  a  corporation  is  engaged  in 
business  for  any  portion  of  a  taxable  year,  lia- 
bility for  the  tax  is  incurred  for  the  entire  taxable 
year. 

ART.  42.  Doing  business. — The  term  "  busi- 
ness" is  very  comprehensive  and  embraces  what- 
ever occupies  the  time,  attention,  or  labor  of  men 
for  profit.  Accordingly,  regardless  of  the  nature 
of  its  activities,  any  corporation  organized  for 
profit  and  carrying  out  the  purpose  of  its  or- 
ganization is  doing  business  within  the  meaning 
of  the  Act.  Similarly,  even  if  not  organized  for 
profit,  any  corporation  which  engages  in  activities 
ordinarily  carried  on  for  profit  is  doing  business. 
It  is  immaterial  whether  the  activities  result  in  a 
profit  or  a  loss,  or  whether  the  corporation  has 
been  successful  in  its  enterprise,  or  that  because 
of  unfavorable  business  conditions,  no  operations 
are  carried  on  for  a  particular  period.  No  par- 
ticular amount  of  business  need  be  done,  nor  is  it 
necessary  that  the  business  be  continuous  through- 
out the  taxable  year. 

The  case  is  exceptional  in  which  the  activities 
of  a  corporation  organized  for  profit  do  not 
amount  to  doing  business  within  the  meaning  of 


the  Act,  Such  a  case  is  generally  limited  to  one  in 
which  the  corporation  is  not  pursuing  the  ends  for 
which  organized,  i.  e.,  profit. 

ART.  43.  Illustrations. — (a)  General. — In  gen- 
eral " doing  business"  includes  any  activities  of  a 
corporation  whether  it  engages  in — 

(1)  buying,  selling,  manufacturing,  develop- 
ing, financing,  speculating,  or  otherwise  dealing 
in  or  managing,  property  of  any  description ; 

(3)     leasing  or  managing  properties,  collect- 
ing rents  or  royalties ; 
******* 

(7)  leasing  all  its  properties  to  another 
without  divesting  itself  of  all  control  and  man- 
agement of  the  properties  under  such  terms  that 
it  keeps  the  properties  in  repair,  or  engages  in 
other  activities  necessary  to  enable  the  lessee  to 
utilize  the  leased  properties,  regardless  of 
whether  such  activities  are  performed  on  behalf 
and  under  the  order  of  the  lessee  or  whether 
such  acts  are  of  major  importance;  or 

(8)  any  other  activities  coming  within  the 
ordinary  and  natural  signification  of  the  term 
"carrying  on  or  doing  business". 

(b)  Exceptions. — Ordinarily  the  exceptions  to 
" doing  business"  are  restricted  to  limited  activi- 
ties of  a  corporation.  For  example — 

(1)  A  corporation  is  not  subject  to  the  tax  if 
its  corporate  powers  are  limited  to  the  mere  own- 
ing and  holding  of  property  and  the  distribution 
of  its  avails,  or,  although  incorporated  for  the 
purpose  of  doing  business,  if  it  has  retired  from 
the  business  for  which  it  was  organized  and  has 


reduced  its  activities  to  the  mere  ownership  and 
holding  of  property,  the  distribution  of  its  avails, 
and  doing  only  such  acts  as  are  necessary  to  the 
maintenance  of  its  corporate  existence  and  the 
private  management  of  its  purely  internal  affairs. 
However,  a  corporation  which  has  retired  from  its 
principal  business  is  subject  to  the  tax  if,  never- 
theless, it  engages  in  other  business  activities  or 
maintains  its  organization  for  the  purpose  of  con- 
tinued effort  in  the  pursuit  of  profit  or  gain. 


STATEMENT. 

This  action  was  submitted  upon  oral  and  docu- 
mentary evidence  (R.  8)  upon  which  the  District 
Court  made  findings  of  fact  and  conclusions  of  law 
(R.  8-11).  The  facts  as  shown  in  the  statement  of 
evidence  (R.  14-63),  and  the  District  Court's  findings 
(R.  8-10),  may  be  summarized  as  follows: 

The  appellant  taxpayer  corporation  was  incorpo- 
rated under  the  laws  of  California  in  November,  1937, 
for  the  purpose  of  acquiring  interests  of  tenants  in 
common  in  Section  7,  Township  20,  Range  16  E.,  M.  D. 
B.  &  M.,  Fresno  County,  California.  (R.  9.) 

In  the  year  1911,  legal  title  to  the  property  stood  in 
the  name  of  Mercantile  Trust  Company  and  subse- 
quent to  1911,  equitable  title  belonged  to  a  number  of 
different  owners.  (R.  14-15.)  Prior  to  1937,  every 
member  of  a  committee  which  had  been  appointed  by 
the  owners  to  direct  the  disposal  of  the  property  by 
Mercantile  Trust  Company  had  died.  (R.  15.)  Title 
to  the  property  had  become  highly  confused.  (R.  15.) 


In  order  to  clear  title  to  the  property,  it  was  necessary 
to  bring  a  partition  suit.  (R.  15.)  In  1937  a  company 
offered  to  lease  the  property  (R.  58)  and  the  taxpayer 
was  organized  to  take  title  to  the  property  and  make 
the  lease  (R.  15,  58).  The  taxpayer  executed  an  oil 
lease  on  one-half  of  the  property  during  1937,  al- 
though title  to  the  property  was  not  yet  clear.  (R.  58.) 
As  a  result  of  the  partition  suit,  the  property  was 
partitioned  in  kind  and  the  taxpayer  corporation  ac- 
quired five-sixths  of  Section  7  and  one-sixth  was  par- 
tioned  to  an  owner  who  did  not  convey  his  interest  in 
the  land  to  the  corporation.  (R.  59.)  The  private 
owners  who  transferred  five-sixths  of  the  property  to 
the  taxpayer  received  stock  in  the  corporation  there- 
for. (R.  59.)  On  June  3,  1938,  a  new  lease  was  made 
covering  the  entire  five-sixths  of  Section  7,  acquired  by 
the  taxpayer.  (R.  59.)  A  copy  of  the  lease  is  set  forth 
in  full  as  "Plaintiff's  Exhibit  No.  1".  (R.  16-45.) 

Under  the  terms  of  the  lease,  the  lessee,  Seaboard 
Oil  Company  of  Delaware,  was  granted  the  exclusive 
right  to  explore  for,  drill  for,  produce,  treat,  sell,  etc., 
all  oil  and  gas,  asphaltum,  and  other  hydrocarbons 
therein  for  a  period  of  twenty  years  and  for  as  long 
thereafter  as  oil,  gas,  etc.  continued  to  be  produced. 
(R.  9.)  The  lessee  agreed  to  pay  a  royalty  on  all  oil 
produced  equal  to  %th  of  its  value  and  a  %th  part  of 
the  net  proceeds  of  all  gas  produced  and  sold.  (R.  9.) 
The  lease  gave  the  lessor  the  option  of  receiving  the 
oil  royalties  not  in  cash,  but  delivered  in  tanks  on  the 
leased  premises  provided  that  sixty  days'  notice  of  the 
exercise  of  the  option  was  given.  (R.  9.)  The  option 
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could  be  exercised  once  during  the  year,  and  in  the 
absence  of  exercise,  the  lessee  would  pay  the  royal- 
ties in  cash.  (R.  9.)  The  lease  provided  that  the  pos- 
session by  the  lessee  of  the  land  should  be  exclusive, 
except  that  the  lessor  reserved  the  right  to  occupy  the 
land  or  to  lease  it  for  agricultural,  horticultural,  or 
grazing  uses,  which  should  not  interfere  with  the  rights 
or  operations  of  the  lessee.  (R.  18.) 

The  lessee  agreed  to  commence  drilling  operations 
on  the  land  within  one  year  and  to  prosecute  the  same 
with  reasonable  diligence  until  oil  or  gas  was  found  in 
paying  quantities,  or  to  a  depth  at  which  further  drill- 
ing would  be  unprofitable.  (R.  23.)  It  was  provided 
that  the  lease  should  remain  in  effect  if  the  lessee, 
within  ninety  days  of  abandoning  drilling  of  any  well, 
should  commence  drilling  another.  (R.  25.)  It  was 
further  provided  that  if  oil  or  gas  was  found  in  pay- 
ing quantities  in  any  well  drilled  by  the  lessee,  that 
the  lessee  should  continue  to  drill  additional  wells  until 
there  should  be  completed  on  said  land  as  many  wells 
as  would  equal  the  total  acreage  leased  divided  by 
twenty.  (R.  24-25.)  The  lease  provided  that  the  lessee 
must  drill  off-set  wells  in  the  event  producing  wells 
were  drilled  on  adjoining  properties.    (R.  28-30.) 

The  taxpayer,  lessor,  agreed  to  pay  all  taxes  on  the 
land  as  such  and  on  its  improvements  and  on  its  oil 
stored  on  the  leased  land  and  one-sixth  of  the  taxes 
assessed  against  the  petroleum  mineral  rights  in  the 
land  then  retained  by  the  lessee.    (R.  30-31.) 

It  was  provided  that  the  lessor  may  at  all  reasonable 
times  examine  the  land,  the  work  done  and  in  progress 
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and  the  production  therefrom,  and  may  inspect  the 
books  kept  by  the  lessee  in  relation  to  the  production 
from  the  land,  to  ascertain  the  production  and  the 
amount  saved  and  sold  therefrom.  The  lessee  agreed, 
on  written  request,  to  furnish  the  lessor  copies  of  logs 
of  all  wells  drilled  by  the  lessee.    (R.  31.) 

It  is  provided  that  the  lessor  might  terminate  the 
lease  for  violation  of  any  of  its  terms  unless  remedied 
within  ninety  days  after  written  notice  from  the  lessor 
so  to  do.   (R.  33.) 

Drilling  was  done  pursuant  to  the  terms  of  the  lease 
and  oil  was  found  in  September,  1938.  (R.  10.)  Oil 
continued  to  be  produced,  and  by  June  30,  1939,  the 
taxpayer  had  received  oil  royalties  amounting  to  $29,- 
409.29  and  gas  royalties  amounting  to  $22.35.  (R.  10.) 
The  taxpayer,  during  the  taxable  period  involved,  re- 
ceived no  other  income  save  a  nominal  sum  for  rights 
of  way  given  pursuant  to  the  custom  of  the  industry. 
(R.  10,  58.) 

The  option  to  take  oil  in  kind,  instead  of  cash  royal- 
ties, has  never  been  exercised  by  the  taxpayer.  (R. 
57.)  Cash  royalties  only  were  received.  (R.  57.)  The 
lessee  forwarded  to  the  taxpayer  a  statement  of  royal- 
ties, plus  a  check  for  the  previous  month's  royalties 
on  the  twentieth  day  of  the  succeeding  month.  The 
royalty  statement  shows  the  amount  of  the  production 
of  oil  and  gas,  the  amount  of  the  sales  of  oil  and  gas 
and  the  amount  of  royalties.  (R.  57.)  If  the  taxpayer 
desires,  it  may  check  or  examine  the  actual  production 
records.  (R.  57.)  The  royalties  received  were  distrib- 
uted as  dividends  to  the  shareholders.   (R.  56.) 
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The  corporate  activities  of  the  taxpayer  were  exer- 
cised through  its  officers  and  board  of  directors.  It  had 
no  regular  employees.  Its  expenditures  consisted  of 
miscellaneous  expenditures  for  telephone  and  office 
supplies,  taxes,  and  fees  of  accountant  and  attorney. 
(R.  10.)  For  the  taxable  period  ended  June  30,  1939, 
the  taxpayer's  total  income  was  $29,431.64  and  its  total 
expenses  were  $10,092.36.   (R.  53.) 

The  taxpayer  filed  its  capital  stock  tax  return  for 
the  year  ending  June  30,  1939,  and  paid  a  tax  of  $1051. 
On  November  18,  1939,  a  claim  for  refund  was  made 
on  the  ground  that  the  taxpayer  was  not  doing  business 
during  the  year.  The  claim  was  rejected.   (R.  10.) 

Upon  the  above  facts,  the  Court  rendered  the  fol- 
lowing conclusions  of  law  (R.  10-11)  : 

(1)  That  plaintiff  was  doing  business  under 
the  rule  applied  in  Kettleman  Hills  Syndicate  v. 
Comm'r.,  116  Fed.  (2d)  382;  United  States  v. 
Trust  No.  B.  I.,  35,  Etc.,  107  Fed.  (2d)  22. 

(2)  That  judgment  should  be  entered  for  de- 
fendant, with  costs. 


SUMMARY  OF  ARGUMENT. 

The  taxpayer  was  carrying  on  or  doing  business 
within  the  meaning  of  the  capital  stock  tax  law.  Its 
activities  were  within  the  literal  wording  of  the  Treas- 
ury Regulations  which  give  as  an  illustration  of  a  cor- 
poration doing  business  one  that  engages  in  "  leasing 
or  managing  properties,  collecting  rents  or  royalties". 
The  regulation  is  applicable  and  valid. 


10 


The  lease  entered  into  by  this  taxpayer  had  many 
conditions  for  continuance,  such  as  requirements  that 
new  wells  be  drilled  and  that  offset  wells  be  drilled. 
To  protect  itself,  the  taxpayer  must  have  seen  to  it 
that  the  conditions  were  met  and  engaged  in  business 
in  doing  so.  The  amounts  of  royalties  must  have  been 
checked  and  that  also  would  be  a  business  activity.  The 
decision  as  to  whether  royalties  should  be  taken  in  cash 
or  in  oil  was  also  a  business  activity. 


ARGUMENT. 

THE  TAXPAYER  WAS  CARRYING  ON  BUSINESS  WITHIN  THE 
MEANING  OF  THE  CAPITAL  STOCK  TAX  LAW. 

This  Court  considered  the  question  of  doing  busi- 
ness for  the  purposes  of  the  capital  stock  tax  in  the 
recent  case  of  United  States  v.  Hercules  Mining  Co., 
119  F.  (2d)  288,  certiorari  denied,  308  U.  S.  617,  in 
which  the  corporation  there  involved  was  held  liable. 
In  that  case  it  was  said  (pp.  290-291)  : 

The  tax  is  assessed  upon  the  privilege  of  doing- 
business  in  a  corporate  capacity.  What  constitutes 
doing  business  ?  The  courts  have  wrestled  with  the 
question  many  times  but  no  formula  has  been  de- 
duced to  fit  all  situations ;  and  the  decision  in  each 
case  must  necessarily  hinge  upon  the  particular 
facts.  As  defined  in  the  leading  case  of  Von 
Baumbach  v.  Sargent  Land  Co.,  242  IT.  S.  503,  37 
S.  Ct.  201,  204,  61  L.  Ed.  460,  the  word  "  business " 
means  "that  which  occupies  the  time,  attention, 
and  labor  of  men  for  the  purpose  of  a  livelihood 
or  profit." 
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Regulations  promulgated  by  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  under  the  several  capital  stock  tax  laws 
have  attempted  to  show  by  illustrations  the  circum- 
stances under  which  corporations  are  considered  to  be 
doing  business  or  not  to  be  doing  business.  Among  the 
illustrations  of  a  corporation  doing  business  is  Article 
43  (a)  (3)  of  Regulations  64  (1938  ed.),  as  follows: 
"leasing  or  managing  properties,  collecting  rents  or 
royalties ; ' '.  This  case  obviously  falls  within  the  literal 
wording  of  the  regulation.  In  the  recent  case  of 
Magruder  v.  Washington,  B.  &  A.  Realty  Corp.,  316 
U.  S.  69,  decided  April  13,  1942,  the  Supreme  Court 
had  under  consideration  the  applicability  and  validity 
of  another  subsection  of  the  regulations  illustrating 
corporations  doing  business.  It  was  held  at  pages 
72-74: 

The  regulation,  Article  43  (a)  (5),  provides: 

"Art.  43.  Illustrations. — (a)  General. — In 
general  'doing  business'  includes  any  activities  of 
a  corporation  whether  it  engages  in 

"(5)  the  orderly  liquidation  of  property  by 
negotiating  sales  from  time  to  time  as  opportunity 
and  judgment  dictate  and  distributing  the  pro- 
ceeds as  liquidation  is  effected — for  example,  the 
liquidation  of  an  estate,  or  of  properties  taken 
over  from  another  corporation,  or  of  the  share- 
holders' fractional  interests  in  particular  prop- 
erty;" 

If  the  regulation  is  both  applicable  and  valid,  re- 
spondent manifestly  cannot  prevail. 
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On  the  question  of  applicability  there  can  be 
no  doubt,  for  the  language  of  the  regulation  pre- 
cisely describes  respondent's  activities.  We  find 
without  substance  respondent's  assertions  that 
Article  43  (b)  (2)  is  inconsistent  with  Article  43 
(a)  (5)  and  that  it  more  exactly  fits  the  facts  of 
this  case.  During  the  period  in  question,  respond- 
ent not  fall  into  that  state  of  quietude,  covered  by 
the  specific  language  of  Article  43  (b)  (2),  in 
which  it  was  merely  owning  and  holding  specific 
property  and  distributing  the  resulting  proceeds. 
See  Zonne  v.  Minneapolis  Syndicate,  220  U.  S. 
187;  cf.  Von  Baumbach  v.  Sargent  Land  €o.,  242 
U.  S.  503,  516-17.  On  the  contrary,  respondent  was 
actively  engaged  in  fulfilling  the  purpose  of  its 
creation,  the  liquidation  of  its  holdings  for  the 
best  obtainable  price. 

Article  43  (a)  (5)  is  both  a  contemporary  and 
a  long  standing  administrative  interpretation,  hav- 
ing been  in  effect  in  substantially  the  same  form 
since  1918,  except  for  the  period  from  1926  to 
1933  when  the  tax  was  not  imposed.  We  are  of 
opinion  that  it  is  valid,  as  well  as  applicable.  The 
crucial  words  of  the  statute,  ''carrying  on  or  do- 
ing business,"  are  not  so  easy  of  application  to 
varying  facts  that  they  leave  no  room  for  admin- 
istrative interpretation  or  elucidation.  To  be  sure, 
in  many,  if  not  in  most  instances,  the  factual  situ- 
ation will  be  so  extreme  as  to  leave  no  doubt 
whether  a  corporation  is  doing  business  or  not. 
But  the  nuances  of  facts  between  the  two  ex- 
tremes have  produced  a  nebulous  field  of  con- 
fusion which  has  been  recognized  by  courts  striv- 
ing to  fit  close  cases  into  one  category  or  the 
other.   Interpretative  regulations,  such  as  Article 
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43  (a)  (5),  are  appropriate  aids  toward  eliminat- 
ing that  confusion  and  uncertainty.  Cf.  Helvering 
v.  Wilshire  Oil  Co.,  308  U.  S.  90,  102;  Textile 
Mills  Securities  Corp.  v.  Commissioner,  314  U.  S. 
326. 

It  would  seem  that  the  same  reasoning  is  applicable 
to  the  present  case  and  the  regulation  should  be  held 
applicable  and  valid,  although  the  exact  wording  of 
Article  43  (a)  (3)  is  not  found  in  the  regulations  per- 
taining to  the  capital  stock  tax  earlier  than  the  1936 
edition. 

Aside  from  the  regulation,  it  would  seem  that  this 
taxpayer's  activities  were  such  as  to  constitute  doing 
business  as  business  is  generally  conceived.  Of  course, 
it  is  established  law  that  a  corporation  which  leases  all 
of  its  property  for  a  long  term  and  surrenders  all  con- 
trol over  it  to  the  tenant  and  merely  collects  and  dis- 
tributes the  rentals  is  not  taxable  as  a  corporation 
doing  business.  Zonne  v.  Minneapolis  Syndicate,  220 
U.  S.  187;  United  States  v.  Emery,  237  U.  S.  28.  But 
in  such  cases  the  amounts  of  rental  were  fixed,  the 
leases  were  for  definite  long  periods  and  the  lessees 
were  not  required  to  improve,  develop  or  exploit  the 
properties.  Here  the  term  of  the  lease  was  hedged 
about  by  many  conditions  such  as  the  requirements  of 
continuous  new  well  drilling,  the  drilling  of  offset 
wells,  etc.  To  protect  itself  the  taxpayer  must  have 
seen  to  it  that  the  conditions  were  fulfilled  and  that, 
we  believe,  is  a  business  activity.  Likewise,  the  tax- 
payer must  have  used  some  diligence  in  verifying  the 
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correctness  of  the  royalties  received,  again  a  busi- 
ness activity.  Speaking  of  a  somewhat  similar  situa- 
tion, this  Court  held  in  the  case  of  United  States  v. 
Trust  No.  B.  I.,  35,  Etc.,  107  F.  (2d)  22,  at  page  24: 

Each  of  the  leases  shaped  the  duties  of  the  ten- 
ant with  respect  to  the  development  and  exploita- 
tion of  the  petroleum  deposits.  They  required 
wells  to  be  drilled  in  the  lessor's  land  until  a  cer- 
tain number  was  reached,  and  for  their  care  and 
continued  pumping  as  long  as  the  oil  therefrom 
was  saleable,  above  a  minimum  fixed  price. 

Obviously,  in  making  leases  with  such  require- 
ments from  its  lessees,  the  owner  of  the  land  is 
engaged  in  a  creative  enterprise  for  profit,  just 
as  it  is  engaged  in  such  a  creative  enterprise  when 
it  stores,  settles  and  transports  the  oil  to  its 
buyers. 

With  respect  to  the  taxpayer's  option  to  take  royal- 
ties either  in  oil  or  cash  as  constituting  doing  business, 
the  following  quotation  from  this  Court's  opinion  in 
the  case  of  Kettleman  Hills  B.  S.  No.  1  v.  Commis- 
sioner, 116  F.  (2d)  382,  at  page  383,  is  pertinent : 

It  is  thus  apparent  that  the  taxpayer  has  to 
make  the  business  judgment  from  time  to  time 
concerning  the  existing  continuing  production, 
whether  it  will  be  more  profitable  for  the  enter- 
prise to  exercise  one  or  the  other  of  the  options  to 
receive  payment  (a)  in  the  form  of  oil,  gas  or 
gasoline  or  (b)  in  cash.  The  trust  declaration 
provides  that  in  order  that  taxpayer  "may  dispose 
of"  these  petroleum  products  when  received  in 
kind  it  may  make  "promissory  notes"  and  "evi- 
dences of  indebtedness  *  *  *  necessary  in  their 
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judgment  to  protect  or  take  advantage"  of  their 
acquisition.  That  is  to  say,  the  trust  contemplates 
the  taxpayer  might  store  and  process  the  oil,  gas 
or  gasoline  and  dispose  of  them  as  was  done  in 
Trust  No.  B.  I.  35,  supra,  and  gives  it  in  detail 
the  power  so  to  do. 

It  is  our  opinion  that  in  making  these  successive 
decisions  whether  it  will  require  the  delivery  of 
the  royalty  product  in  kind  or  in  cash,  the  tax- 
payer is  making  a  succession  of  business  judg- 
ments and  "is  doing  business"  within  the  decision 
of  Morrissey  v.  Commissioner,  296  U.  S.  344,  360, 
56  S.  Ct.  289,  80  L.  Ed.  263,  though  through  the 
tax  years  in  question  it  thought  it  better  business 
to  accept  cash  rather  than  the  oiL  products. 

Concededly,  this  taxpayer's  activities  during  the 
taxable  period  were  not  great,  but  that  is  not  the  test. 
If  any  activities  of  a  business  nature  are  engaged  in 
for  profit  the  tax  applies.  Flint  v.  Stone  Tracy  Co., 
220  U.  S.  107;  Von  Baumbach  v.  Sargent  Land  Co., 
242  U.  S.  503 ;  Harmar  Coal  Co.  v.  Reiner,  34  F.  (2d) 
725  (C.  €.  A.  3d),  certiorari  denied,  280  U.  S.  610. 
Viewed  as  a  whole,  we  submit  that  the  situation  and 
activities  of  this  taxpayer  constituted  doing  business. 
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CONCLUSION. 

The  decision  of  the  District  Court  was  correct  and 
should  be  affirmed. 

Dated,  December  7, 1942. 

Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General, 

Sew  all  Key, 
Paul  S.  McMahon, 

Special  Assistants  to  the  Attorney  General, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Esther  B.  Phillips, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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No.  10,253 

IN   THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Section  Seven  Corp.  (a  corporation), 

Appellant, 
vs. 

Clifford  C.  Anglim,  Collector  of  Inter- 
nal Revenue  for  the  First  District  of 

California, 

'Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Appellee  concedes  that  it  is  established  law  that  a 
corporation  which  leases  all  of  its  property  for  a  long 
term  and  surrenders  all  control  of  its  (property  to  the 
tenant  and  merely  collects  and  distributes  rentals, 
IS  NOT  doing  business  and  hence  is  not  taxable  under 
I.  R.  C.  1200.  He  concedes,  by  failure  to  dispute  the 
point,  that  the  test  as  to  whether  or  not  a  corporation 
is  subject  to  the  declared  value  excess  profits  tax  im- 
posed by  iSection  1200  of  the  Revenue  Code,  is  whether 
or  not  it  is  in  fact  carrying  on  or  doing  business  and 
not  whether  it  has  the  power  to  conduct  business.  He 
concedes  that  appellant's  activities  during  the  taxable 
year  were  not  great  but  urges  that  the  terms  of  the 


oil  lease,  Exhibit  1,  conferred  certain  rights  upon  appel- 
lant, that  appellant  must  have  seen  to  it  that  the  con- 
ditions of  the  lease  were  met,  and  that  it  therefore 
engaged  in  business.  Appellee  then  cites  the  cases  of 
U.  S.  v.  Trust  #B-1, 107  Fed.  (2d)  22,  and  Kettleman 
Hills  Royalty  Syndicate  #1  v.  Commissioner,  116  Fed. 
(2d)  382,  in  support  of  his  argument,  but  he  does  not 
state,  as  he  did  in  the  lower  Court,  that  these  cases  are 
controlling  here. 

Although  the  lease,  Appellant's  Exhibit  1,  contains 
many  provisions  for  the  protection  of  appellant  and 
confers  upon  the  appellant  power  to  do  a  number  of 
things,  there  is  no  evidence  in  the  record  that  appellant 
did  any  of  these  things.  All  leases  contain  provisions 
protecting  the  lessor  but  the  mere  existence  of  these 
provisions  does  not  ipso  facto  constitute  the  act  of 
carrying  on  or  doing  business.  Appellee  confuses  the 
power  to  carry  on  or  do  business  with  the  actual  doing 
of  business. 

Reduced  to  essentials,  appellant's  argument  is  that  a 
corporation,  owning  a  single  piece  of  oil  property, 
which  it  has  leased  under  the  terms  and  provisions  of 
the  ordinary  and  usual  oil  lease,  carries  on  or  engages 
in  business  by  virtue  of  the  existence  of  the  lease  re- 
gardless of  any  act  done  or  performed  by  it  under  the 
terms  of  the  lease. 

We  most  respectfully  submit  that  such  is  not  the  law. 

The  activities  of  appellant  hereunder  come  squarely 
under  the  provisions  of  Treasury  Regulation  #64, 
1938  Edition,  Article  43-b-l  (set  forth  on  pages  4  and  5 
of  Appellee's  Brief).    Appellant  has  reduced  its  ac- 


tivities  to  the  mere  ownership  and  holding  of  the  prop- 
erty and  the  distribution  of  its  avails  and  doing  only 
such  acts  as  are  necessary  to  the  maintenance  of  its 
corporate  existence  and  the  private  management  of  its 
purely  internal  affairs. 

Therefore,  under  the  law  and  the  regulations,  appel- 
lant is  not  carrying  on  or  doing  business. 

On  page  9  of  his  brief,  appellee  correctly  states  that 
for  the  taxable  period  ending  June  30, 1939,  taxpayer's 
total  income  was  $29,431.64  and  its  total  expenses 
$10,092.36. 

These  figures  without  an  explanation  are  misleading. 
Of  the  total  expenses  of  $10,092.36,  $8,198.38  repre- 
sented taxes  paid;  and  expenditures  other  than  taxes 
are  as  follows: 

$  8,198.38 
Accountant 's  fees  $   460.75 

Attorneys '  fees  1,372.50 

Miscellaneous  office  expense  25.08 

Stationery  and  office  supplies         12.62 
Telegraph  and  telephone  23.03      1,893.98 


$10,092.36 
(R.53.) 

The  case  of  U.  S.  v.  Hercules  Mining  Company,  119 
Fed.  (2d)  288,  cited  by  appellee  on  page  10  of  his  brief, 
although  deciding  that  the  corporation  in  question  was 
subject  to  the  capital  stock  tax  on  the  ground  that  it 
was  carrying  on  or  doing  business,  involved  an  entirely 
different  set  of  facts  than  the  case  at  bar.  Hercules 
Mining  Company  had  been  engaged  for  many  years  in 


operating  a  mine  and  running  a  mill  and  concentration 
plant.  The  mine  and  mill  were  temporarily  shut  down, 
but  the  corporation  was  engaged  in  activities  in  con- 
nection with  its  property  looking  toward  the  resump- 
tion of  mining  and  milling.  The  evidence  showed  that 
milling  was  resumed  shortly  subsequent  to  the  termi- 
nation of  the  taxable  year  in  question. 

In  the  case  of  Magruder  v.  Washington  B.  &  A. 
Realty  Corp.,  316  XJ.  S.  69,  a  corporation  had  been 
formed  to  liquidate  certain  terminal  properties  which 
had  been  acquired  by  bondholders  upon  foreclosure. 
The  corporation  had  leased  certain  of  its  properties 
on  short  term  leases  and  had  sold  off  certain  other 
properties.  The  question  presented  was  whether  or  not 
a  corporation  engaged  in  liquidating  was  carrying  on 
or  doing  business.  The  Supreme  Court  of  the  United 
States  held  that  it  was  so  engaged  and  that  the  provi- 
sions of  Article  43-a-5  exactly  fitted  the  situation.  The 
cited  case  is  not  in  point. 

It  is  respectfully  submitted  that  the  judgment  herein 
should  be  reversed  with  instructions  to  the  District 
Court  to  enter  judgment  for  plaintiff  as  prayed. 


Dated,  San  Francisco, 
December  16, 1942. 


Louis  E.  Goodman, 
Louis  H.  Brownstone, 

Attorneys  for  Appellant. 


